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Page  No .  Year 
A  

Auditor  -  Not  necessary  in  purchase  of  propri- 
etary articles  9      1917 

Alley-way  running  northerly  from  Commercial  St. 
westerly  from  Montgomery  St.  -  no 
title  in  city  to  the  same  ••....10      1917 

Auditor  -  Stop  notice  filed  with  auditor  on 

account  of  barley,  hay  or  meats  furn- 
ished sub-contractor  on  Hetch  Hetchy 
Railway  contract  not  to  be  honored  15      1917 

Auditor  -  Auditor  should  honor  stop  notices  to 
withhold  payment  to  Rolandi  on  Hetch 
Hetchy  Railroad  construction  contract 
on  account  of  hauling  supplies  for  sub- 
contractor   ....21      1917 

Assessment  of  City  property  for  work  at  crossing 

of  Excelsior  Ave.  &  London  Street 23      1917 

Auditor  -  Payment  of  Salary  of  Teacher  teaching 

in  both  day  and  night  school £7      1917 

Auditor  -  Proposed  contract  between  R.  M.  Searls 

and  Bd.  of  Works  for  legal  services  ....34      1917 

Assessor  -  Taxibility  of  assets  in  ancillary 

administration  / ........40      1917 

Auditor  -  Auditing  of  Demand  under  Sec.  1699,  Po- 
litical Code 43       1917 

Ahem  Fox  Fire  Engine  Co.  -  Are  they  liable  to 

City  on  their  guarantee  •• .48      1917 

Appropriations  for  school  purposes,  Control  of, 

in  Bd.  of  BduoEfcion 52      1917 

Auditor  -  Control  of  Playground  Commission  over 

funds  56      1917 

Auditor  -  Power  of  Bd.  of  Works  to  increase  the 

salaries  of  its  employee* 75      1917 

Availibility  of  U.  S.  Certificates  and  Interim 

Certificates  as  security  for  County  De- 
posits   97      1917 

Assessor  -  Definition  of  Savings  Bank 108     1917 

Appeals  from  assessment  for  work  on  Railroad  Ave.. 137     1917 


A  Page  No.  Year 

Auto  driven  by  Inspector  of  Indigents  -  liabil- 
ity for  damage  145      1917 

Amendment  to  Sec.  4300  -  S-  of  Political  Code  - 
Abolishing  fees  in  Justice  Court 
Default 151      1917 

Auditor  -  Liens  are  not  effective  against  sub- 
contractor for  benefit  of  creditors 
mho: 

1st  -  Sell  oil  to  use  as  fuel  in  opera- 
ting of  steam  shovel  in  con- 
struction work. 
2nd  -  Sell  machinery  used  in  the  con- 
struction work  -  no  lien  for  the 
cost  price 
3rd  -  Haul  barley,  hay,  etc.  for  horses 
and  meats  for  men  working  on  the 
contract  175      1917 

Auditor  -  legality  of  certain  demands  of  Warren 

Bros.  Co.  for  patented  paving  material. 182     1917 

Auditor  -  Coroner's  Salary  -  De  Facto  Officer 

Entitled  to 185      1917 

Auditor  -  Change  of  purpose  of  budget  appropri- 
ation with  conset  of  department. ..... .187      1917 

Auditor  -  Sunday  &  Holiday  work  at  Hetch  Hetchy, 
Contract  for  payment  for  may  be  rati- 
fied by  Bd.  of  Y/orks  193      1917 

Auditor  -  Assistant  City  Attorney  -  a  municipal 

and  not  a  county  employee  20E      1917 

Auditor  -  Warren  Bros.  Co.  -  Validity  of  Demands 

filed  205      1917 

Auditor  -  Liability  of  City  &  County  for  expenses 

for  returning  a  fugitive  from  Justice. 207      1917 

Appropriation  for  maintenance  of  Steinhart  Aquar- 
ium   217      1916 

Application  of  Sec.  65  of  License  Ordinance  to 

railroad  companies 6      1918 

Auditor  -  Payment  of  medical  and  hospital  fees 
for  firemen  injured  in  performance  of 
euty 16      1918 


A  Page  No.  Year 

Assessment  for  improvement  of  Clayton  St. 

between  Clarendon  &  Casselli  Ave....   24     1918 

Auditor  -  Power  of  Park  Commissioners  -  to 

purchase  supplies.  2.  Interpretation 

of  Sec.  13,  Chapter  I,  Article  2 

of  the  Charter 42      1918 

Auditor  -  Purchase  of  Material  by  Board  of 

Public  Works 45      1918 

Auditor  -  Auditing  of  Demands;  Aggregating  more 

than  $200.00 64      1918 

Assessment,  "legality  of,  for  work  on  Harrison 

St.  bet.  17th  &  18th  Sts.  55      1918 

Acceptance  of  the  Steinhart  bequest  -  A  public 

Aquarium 58      1918 

Auditor  -  Clerks,  Bookkeepers  and  accountants 
employed  by  Bd.  of  Education  must  be 
residents  of  City  and  County 116      1918 

Appointment  of  Poli  ce  Captains 124      19 18 

Assessor  -  Right  to  tax  goods  consigned  to 

broker  in  transit..... ••  175      1919 

Auditor  -  Right  to  impose  License  Tax  on  ware- 
housemen engaged  in  Interstate 
Commerce  •••• 158      1919 

Abandoning  of  tract  of  U.R.  on  Ocean  Ave  and 

proposed  Ordinance 15      1919 

Assessor  -  Taxation  of  earnings  of  vessels  as 

solvent  credits 20      1919 

Auditor  -  number  of  Sergeants  that  may  be 

appointed  by  Police  Commission  2S      1919 

Amount  allowable  for  support  and  maintenance 

of  ward  of  the  Juvenile  Court  41      1919 

Auditor  -  Citizenship  requisite  for  employment.  56      1919 

Auditor  -  Salary  Demand  of  Adult  Probation 

Officer  57      1919 

Auditor  -  Approval  of  Demand  of  S.  P.  Convention 

and  Tourist  league  66      1919 

Auditor  -  Attachment  of  Public  Moneys  67      1919 


A  Page  No.  Year 

Auditor  -  Salary  Demands  of  Registrars  of 

Minors  70     1919 

Auditor  -  Payment  of  Fee  for  Recording  Official 

Bonds  73     1919 

t 

Assessor  -  Refund  of  Taxes  to  American  Pacific 

Go.  -  $343.75  76     1919 

Acceptance  of  Streets  less  than  one  block  in 

length 79     1919 

Assessor  -  Power  to  doubly  assess  property  that 

escaped 91     1920 

Auditor  -  Increasing  pay  of  copyists  in  recorder's 

Offioe 100     1980 

Assessor  -  Tax  exemption  of  widow  of  person  who 

has  served  colors  of  U.  S 149     1920 

Auditor  -  Payment  of  salary  subsequent  to  death 

of  said  employee 163     1920 

Acquisition  of  Sutro  Heights  Property  54     1919 

Assessment  for  Twin  Peaks  Tunnel 93     1920 

Auctioneer:  Change  of  place  requires  new  permit  125     1920 

Application  for  Permit  to  make  changes  in  build- 
ing near  6th  and  Market  Sts 186-    1920 

Auditor:  Payment  of  Salary  subsequent  to  death 

of  employee  163     1920 

Addicott,  Jas.  E.  re:  legality  of  his  dismissal 

as  Principal  of  Poly.  High  School  ....  170     1920 

Automobile  Stations,  re:  Ordinance  requiring 

Convenience  Stations  196     1920 

Auctioneers:  re;  Validity  of  Ordiance  No.  5215 

(New  Series)  198     1920 

Advertising  in  Municipal  R.  R.  Cars  -  Proposed 

Ordinance  208     1920 


B  Page  No. 

Bonds  -  Issuance  of  New  Bonds  in  place  of  one 

charred  by  fire 33 

Budget  appropriation  -  Change  of  purpose  with 

consent  of  department  187 

Bus  line  -  Operation  of  directed  by  adopted 

resolution  of  Bd.  of  Supervisors  ....   40 

Bids  for  patented  or  proprietary  articles  need 

not  be  called  for 125 

Burial  of  deceased  person  whose  estate  is  less 

than  $175.00 130 

Brokers  license  Ordinance,  Scope  of  .........    1 

Budget,  Time,  within  which  it  must  be  passed.    4 

Board  of  Public  Works  -Power  to  suspend  employ- 
ee for  inattention  of  duties 94 

Board  of  Public  Works  -  In  re:  Application  for 
permit  to  make  alterations  in  building 
at  Market  and  6th  Streets 126 

Board  of  Police  Comm.  -  Allowance  of  pension 

to  adult  child  135 

Board  of  Education  -  Doctrine  of  lateral  and 

subjacent  support  as  applied  to  coterm- 
inous lot  owners 161 

Board  of  Health    —conflict  of  authority  as 

to  statute  providing  for  sanitation  and 
ventilation  of  factories  and  workshop.  185 

Board  of  Education  -  Legality  of  dismissal  of 
Jos.  3.  Addicott  as  principal  of 
Poly.  High  School 170 

Building  Committee,  Supervisors,  Scott  claim 

for  damage  re  contract................   28-206 

Board  of  Public  Works,  re:  Pay  of  employees 
in  City  Engineer's  Office  when  laid 
off 48 

Bowling  Alley:  Liability  for  License  Tax.  Ord- 
inance No.  3361,  Sec.  10 96 

Box  Wagon:  Definition  of  as  referred  to  in 

Ordinance  No.  4426,  New  Series  .......  101 


Year 

1917 

1917 

1918 

1919 

1919 
1919 
1919 

1920 

1920 
1920 

1920 

1920 

1920 
1919-1920 

1919 
1920 
1920 


B  .  Page  Ho.  Year 

Bonds  -  legality  of  sale  of  Water  and  School 

Bonds  106     1920 

Bonds  -  Water  &  School,  correspondence  with 

John  C.  Thomson,  New  York,  re  sale  of 

same  Ill     1980 

Barbers   -  re:    Proposed   Ordinance  regulating 

same    ISO  1920 

Board  of  Public  Works  -  re:  Power  of  Board  to 
fix  compensation  of  Municipal  R.  R. 
employees • 165     1920 

Board  of  Public  Works  -  re:  Claim  of  Scott  Co. 

in  S.  F.  Hospital  contract  206-    1920 

Board  of  Public  Works  -  re;  Violating  of  State 

Poison  law  by  employee 210     1920 

Board  of  Health,  re:  Power  to  revoke  Scavengers 

License  216     1920 

Board  of  Health  -  re:  Power  to  suspend  employees 

for  disciplinary  purposes 218     1920 

Board  of  Public  Works  -  Power  to  discharge  em- 
ployee of  Municipal  R.  R.  94     1920 


£  Pa£e_No.  Year 

Contracts  on  San  Francisco  Hospital  3    1916 

Contracts  for  Public  Work  -" Cancellation  of 

same"  18    1917 

Contract  of  F.  Rolandi,  supplies  for  Hetch 

Hetchy  Railway 15    1917 

Contract  for  hauling  supplies  for  Hetch  Hetchy 

Railway  -  stop  notice  to  be  honored  ..   21    1917 

Chatham  Place  is  private  ownership  85    1917 

Contract,  "Proposed"  between  R.  M.  Searls  and 

Board  of  Works  for  legal  services  ....   34    1917 

Compensation  Act  -  Liability  for  injuries  to  men 
working  in  the  Auditorium  other  than 
City  employees 54    1917 

Control  of  Playground  Commission  over  funds...   56    1917 

Certified  Check  should  accompany  bid  to  Board 

of  Education 83    1917 

Civil  Service  Comm.  -  Change  of  compensation  of 
watchmen  under  Sec.  7-^,  Article  13  of 
the  Charter  95    1917 

Certificates  of  U.  S.  Treasury  and  Interim  Cer- 
tificates availibility  as  security  for 
County  deposits  97    1917 

Compensation  of  Watchmen  -  Change  of,  Under  Sec. 

7£,  Article  13  of  the  Charter 95    1917 

Constitution  of  California  -  Interpretiation  of 

Article  13,  Section  14  93    1917 

Construction  of  Sec.  2-3,  Chapter  4,  Article  XI  88    1917 

Collection  of  Inspection  fees  in  Department  of 

Electricity 119    1917 

City  Planning  Commission 157    1917 

Civil  Service  Comm.  -  Sealers  of  Weights  and 

Measures  and  Chief  Deputy,  their  sala- 
ries fixed  by  State  Legislature  160    1917 

Civil  Service  Comm.  -  Justices  Clerks  Office; 
Salary  of  Chief  Deputy  determined  by 
law  162    1917 


C  Page  Ho.     Year 

Coroner's  Salary,    Da  Facto   Officer  Entitled 

to    135  1917 

Change  of  purpose  of  budget  appropriation  with 

oonsent  of  department 187     1917 

Calif.  School  for  the  Deaf  and  Blind,  Demands 
for  Clothing  furnished  pupils,  proper 
charges  against  the  City  and  County  of 
S.  P.  with  eertain  qualifications  ....  189     1917 

Civil  Service  Comm.  -  Vacation  Ordinance  not 

applicable  to  employees  receiving  com- 
pensation under  Workmen's  Compensation 
Act  £00     1917 

Civil  Service  Comm.  -  Power  of  Civil  Service 
Comm.  to  strike  names  from  eligible 
list  after  two  years 224     1918 

City  not  liable  for  injuries  caused  in  repaving 

streets 223     1918 

Civil  Servioe  Comm.  -  Whose  are  "persons  emplyed 
in  the  operating  service"  of  Municipal 
Railway 231     1918 

Civil  Service  Comm.  -  Chauffeurs  should  be 
selected  to  operate  motor  busses 
connected  with  Municipal  Railways 236     1918 

City  Engineer  -  Piashase  by  Bd.  of  Works  of 

supplies  under  $500.00  with  requisition  248    1918 

Civil  Service  -  Sufficiency  of  charges  for  dis- 
missal by  Auditor 22     1918 

City  Organist  -  Employment  of  Edwin  Demare  ...  35     1918 

Civil  Service  Commission  -  Re:  Minimum  appropri- 
ation for 49     1918 

Charter  Amendment  -  Designation  of  Ballott  title 

proposed  by  Electors  104     1918 

Clerks,  Bookkeepers  and  Accountants  employed  by 
Board  of  Education  must  be  residents  of 
the  City  and  County 116     1918 

City  and  County  is  not  liable  to  the  Industrial 
Commission  for  fees  for  inspecting 
boilers  of  Fire  Department  127     1919 

City  to  acquire  property  of  James  Irvine  near 

Marshall  Square  134     1919 


C  Page  Fo.  Year 

Claim  of  R.  C.  Storrie  &  Co.  -  Payment  of  - 

from  Municipal  Railway  Funds  136     1919 

Cattle  pens  should  be  in  ©lose  proximity  of 

slaughterhouses  183     1919 

Civil  Service  -  Concerning  the  designation  of 

sex  in  making  appointments  from  the  certi- 
fied civil  service  list  187     1919 

Claim  of  Mrs.  Christina  Huok  for  $121.77  for 

damages  • 14     1919 

Civil  Service  Comm.  -  Vacation  for  men  who 

served  with  the  colors  22     1919 

Claim  of  Scott  for  damages  -  re:  contract  for 

plumbing  work 28     1919 

Civil  Service  Comm.  -  Right  of  probationers  to 

participate  in  promotional  examinations  •   38     1919 

City  Engineer's  Office  -  Whether  employees  who 

are  suspended  or  laid  off  during  the  month 

are  entitled  to  tieir  full  salary  for  the 

month  48     1919 

Citizenship  requisite  for  employment  56     1919 

Charter  Amendment  -  Effect  of  Proposed,  granting 

civil  service  preference  to  veterans  ...   187     1920 

Contract  -  re:  Furnishing  supplies  to  Park 

Commissioners  29     1919 

Copyists  in  Recorder's  Office,  re:  Increase  of 

Pay 100  1920 

Cattle  Corrals:   Power  of  Supervisors  to  restrict 

same  115     1920 

Claim  of  Award  by  Nellie  and  Sadie  Edeau  123     1920 

Convenience  Station  at  Supply  Station  for  Auto- 
mobiles    150     1920 

Collingwood  St.  -  re:  Appropriation  for  1919-20  151     1920 

Christian  Science  Practitioners  -  no  license  tax 

required  157     1920 

Conflict  of  Authority  between  Board  of  Health 


_0  Page  Ho.  Year 

and  State  Labor  Commission  (Sanitation 

and  Ventilation) 185     1920 

Convenience  Stations  at  Automobile  Stations,  re: 

Ordinance  for  same  196     1920 

Claim  of  Scott  Co.,  re:  work  on  S.  F.  Hospital.*  206     1920 

Closing  of  Streets  in  Gift  Map  Ho.  4,  and  pro- 
tests of  property  owners •  213     1920 

Civil  Service  Comm.  re:  Power  of  Board  of  Health 

to  suspend  employees  218     1920 


D  Page  No.  Ye fir 

"Demand"  -  Auditing  of  Demand  under  Sec.  1699, 

Political  Code  43     1917 

Definition  of  Savings  Bank: 108     1917 

Damage  to  property  on  Prospect  Ave.  &  3smeralda 

Street  Ill     1917 

Demand  for  clothing  furnished  pupils  of  Calif. 
School  for  Deaf  and  the  Blind  -  proper 
charges  against  the  City  and  County  of 
S.  F.  with  certain  qualifications  .....   189     1917 

Demands  of  Warren  Bros.  Co.  -  Validity  of  205     1917 

Disinfection  of  Mattresses,  etc.  before  sale 

by  Railroad  Warehouse  Co 19     1918 

Does  Budget  Ordinance  repeal  existing  ordinance 

of  the  Bd.  of  Supervisors? 47     1918 

Demands  aggregating  more  than  $200.00  -  Auditing 

of 64     1918 

Designation  of  Ballot  title  for  charter  amendment 

proposed  by  electors 104     1918 

Designation  of  sec  in  making  appointments  from  the 

certified  civil  service  list  187     1919 

Delinquent  Tax  list,  Publication  of, on  legal  hol- 
iday    190     1919 

Demand  of  San  Francisco  Convention  and  Tourist 

League  -  Approval  of 66      1919 

Damages,  Scott  claim,  re:  contract  for  plumbing 

work  of  S.  F.  Hospital  28      1919 

Damages:  liability  of  Playground  Commission  ....   52      1919 

Demands:  Salary  of  Registrars  of  Minors  •  70      1919 

Dance  Hall  Permits,  Delegation  of  Power  to  Police 

Comm.  to  issue  permits. 147      1920 


E  Page  No.  Year 

Excelsior  Ave.  &  London  St.  assessment  for  work 

done  at  crossing 23     1917 

Extra  Twin  Peaks  Tunnel  32     1917 

Education  Bd.  -  Appropriation  for  School  purposes; 

control  of,  in  Bd.  of  Eduoation 52     1917 

Extraditing  Fugitives  -  Liability  of  City  and 

County  -  for  expenses  71     1917 

Exchange  of  portion  of  Marshall  Square  for  pri- 
vately owned  lands  • 78     1917 

Education  Bd.  -  Certified  cheek  should  accompany 

bid  to  Bd.  of  Education 83     1917 

Education  Bd.  -  Limitation  of  expenditures  of 

Bd.  of  Education 114     1917 

Electricity,  Dept.  -  Collection  of  inspection  fees 

in  Department  of  Electricity 119     1917 

Extent  of  Mayor1 s  veto  of  Budget  Items  and  Power 
of  State  Board  of  Control  to  establish 
accounting  systems 129     1917 

Effect  of  the  amendment  to  Sec.  4300-E,  of  Politi- 
cal Code  abolishing  fees  in  Justice 
Court  default  151     1917 

Education  Bd.  -  Report  of  Industrial  Accident 

Commission  of  Industrial  injuries 171     1917 

Eaton  &  Smith,  contract  for  grading  Wisconsin  St. 

bet.  22nd  and  23rd  Sts 214     1918 

"Exempt  Firemen"  -  Qualification  of  Trustees  of 

Relief  Appropriation  27     1918 

Education  Bd.  -  Clerks,  Bookkeepers  and  Accountants 
employed  by  -  must  be  residents  of  the 
City  and  County 116     1918 

Smergenoy  Hospital,  etc.  -  Repair  of  within  Juris- 
diction of  Bd.  of  Public  Works  117     1918 

Employment:  Citizenship  requisite  for  City  posit- 
ions     56     1919 

Exempt  Firemen,  Monthly  allowance  may  be  increased  1C4    1920 

Edeau,  Nellie  &  Sadie,  re:  Claims  for  award  123    1920 


e  No.  Year 


Employee  of  Municipal  B.  R.  -  Power  of  Board  to 

suspend  94     1920 


F  Page  No.  Year 

Fire  Pen.  Fund  Comm.  -  Marine  Firemen  are  en- 
titled to  pension  relief 19      1917 

Fire  Comrars.  -  Is  Ahern  Fox  Fire  Engine  Co.  liable 

to  City  on  their  guarantee  48  1917 

Finance  Committee  -  Power  of,  over  payroll  of  Bd. 

of  Publio  Works  66      1917 

Fugitives,  Liability  of  City  and  County,  for  ex- 
penses for  extraditing 71      1917 

Fire  Pen.  Fund  Com.  -  20  years  continuous  service 

necessary  for  fire  pension 180      1917 

Fugitive  from  justice  -  Liability  of  City  and 

County  for  expenses  for  returning  same... 207      1917 

Furniture  Movers,  Regulating  rates  and  creating 

liens  for  service  of  same  208      1917 

Free  lunch  oounters  in  connection  with  the  retail 
sale  of  liquors, ordinance  regulating  main- 
tenance of  same 211      1917 

"Federal  Food  Administration'*  -  No  extra  compensa- 
tion to  contractor  by  reason  of  recommend- 
ation    252      1918 

Firemen  injured  in  performance  of  duty  -  payment 

of  medical  and  hospital  fees  16      1918 

Fixing  rates  by  Pacific  Gas  &  Electric  Co.,  Re: 

power  of  Supervisors  97      1918 

Fire  Commrs.  -  Liability  of  City  for  damage  caused 

by  negligence  of  members  of  Fire  Dept...  119      1918 

Fire  Commrs.  -  City  and  County  is  not  liable  to 

the  Industrial  Comm.  for  fees  for  inspect- 
ing boilers  of  Fire  Department  127      1919 

Fire  Pension  Fund  Commrs.  -  Right  of  fireman  who 
is  injured  while  absent  from  his  quarters 
for  meals  160      1919 

Furnishing  Supplies  to  Park  Commrs.  -  under  annual 

contract  29      1919 

Fire  Commrs.  -  Salaries  of  firemen  who  served  in 

the  Army  and  Navy 60      1919 


F  Page  Ko.  Year 

Film  Slide  Advertising  Co.  -  Ordinance  No. 4059..   59      1919 

Filing  of  Certificates  of  new  school  teachers 

and  demands  of  same • 64      1919 

"Fee"  -  Bayment  of  for  Recording  Official  Bonds.   73      1919 

Funds:  Transfer  to  School  Fund  under  Sec.  1858, 

Political  Code  43      1919 

Fire  Commrs.  -  Re:  Reinstatement  of  Member  after 

dismissal  74      1919 

Foundlings  Home  -  Re:  Title  to  Block  210,  Outside 

lands  189      1920 


6  Page  Ho.  Year 

Grading  of  Wisconsin  St.  bet.  22nd  and  23rd 

Sts 214     1918 

"Garbage  disposal  regulations"  -  Legality  of 

classifications  in 78     1918 

Gas  &  31ectric  Lights  -  Power  of  Supervisors  to 

fix  rates 97     1918 

Good  Roads  Fund  cannot  be  used  to  pay  for 

accrued  damage  to  property  121     1918 

Garages:  Proposed  Ordinance  regulating  Private 

Automobile  Garages  81     1919 

Garage:  Power  of  Supervisors  to  grant  second  per- 
mit     133     1920 


H  Page  Ho.  Year 

Hetch  Hetchy  Railway  contract  of  F.  Rolandi  for 

material  furnished  15      1917 

Hetch  Hetchy  Railway  contract  of  P.  Rolandi  for 

hauling  supplies  £1      1917 

Hospital  may  be  granted  a  permit  opposite  a  garage  - 
Supervisors  may  in  their  discretion  deny 
such  permit  99      1917 

Health  Board  -  Plumbers  and  Saturday  afternnon 

pay  -  Board  of  Health  141      1917 

Health  Dept.  -  Liability  for  damages  caused  by 

auto  driven  by  Inspector  of  Indigents  ...  145      1917 

Hetch  Hetchy  -  Sunday  and  holiday  work  at  -  contract 
for  payment  for  may  be  ratified  by  Board 
of  Works  192      1917 

HeaBh  Bd.  -  License  State  Law  &  City  Ordinance  ...   1      1918 

Health  Bd.  -  Legality  of  Ordinance  No,  4453  8      1918 

Health  Bd.  -  Disinfection  of  mattresses,  etc.  before 

sale  by  Railroad  Warehouse  Co 19      1918 

Health  Bd.  -  Transfer  of  Hospital  Stewards  from  one 

grade  to  another 31      1918 

Hetch  Hetchy  Operative  Revenue  Fund  Ill      1918 

Health  Bd.  -  Repair  of  3mergency  Hospital,  etc. 

within  jurMiction  of  Bd.  of  Works 117      1918 

Health  Bd.  -  Burial  of  deceased  person  whose  estate 

is  less  than  $75.00 130      1919 

Health  Bd.  -  Registration  of  births  by  health  officer 

197      1919 


Huok,  Mrs.  Christian,  claim  for  $121.77  for  damages  14     1919 

Hetch  Hetchy  Proposed  Ordinance  declaring  policy  of 

City  re  project  118      1920 

Home  for  Foundlings,  Re:  Title  to  outside  lands, 

Block  210  189      1920 


I  Page  No .   Year 

Index  "General"  -  Adoption  of  by  Recorder 6      1917 

Interpretation  of  Article  13,  Sec.  14,  Con- 

sitution  of  California 93      1917 

Inspection  fees  -  Collection  of  in  Department  of 

Electricity 93      1917 

Industrial  Accident  awards  payable  out  of  Depart- 
ment funds  153      1917 

Interpretation  of  Sec.  5  -  Rates  of  Fare  Ordi- 
nance    171      1917 

Interest  chargeable  on  assessments  where  appeal 
is  taken  to  the  Bd.  of  Supervisors  and 
the  appeal  is  denied  83      1917 

Itinerant  Vendors  -  as  to  who  are  110      1917 

Irvine,  James  -  City  to  acquire  property  of,  near 

Marshall  Square  134      1917 

Inspection  of  Business  and  fee  for  same  108      1920 


£  PageUp .   Year 

Jitney  Ordinance,  Direction  for  filing  appli- 
cation      4      1917 

Jurisdiction  of  Railroad  Commission  to  require 
statements  from  Public  Warehouses  and 
Hharves •    63      1917 

Jitney  Bonds  -  Lithograph  Signatures  to 116      1917 

Justices  Clerk  -  effect  of  the  amendment  to  Sec, 
4S00-E  of  Political  Code  abolishing 
fees  in  Justice  Court  default  151      1917 

Justice  Clerk's  Offioe  -  Salary  of  Chief  Deputy 

determined  by  General  law 162      1917 

Juvenile  Court,  Amount  allowabte  for  support  of 

wards  41       1919 


K  Page  No.  Year 

King  St.  bet.  3rd  &  4th  -  Responsibility  for 

keeping  in  condition  114     1918 

Keepers  for  Sheriff,  Re:  Ordinance  creating 

positions 33     1919 


L  Page  Ho.   Year 

Lily  Ave.  Be:  Exchange  of  deeds  of  Sullivan 

3state  Company 30      1917 

Liability  under  workmens  compensation  act  for 

injuries  to  men  working  in  the  auditorium 

other  than  City  employees  49      1917 

Liability  of  Gity  and  County  for  expenses  for 

extraditing  fugitives  71      1917 

Legality  of  appropriation  for  Tourists  Assns...   81      1917 

Lincoln  Way  -  Sidewalks  not  under  jurisdiction 

of  Park  Commissioners 86      1917 

Legality  of  Tuberculosis  Sanitarium,  outside  of 

the  boundaries  of  the  City  &  County  ...   102      1917 

license  Taxes  -  Refund  not  legal 112      1917 

Limitation  of  expenditures  of  Bd.  of  3ducat  ion.   114      1917 

Lithograph  Signatures  to  Jitney  Bonds  116      1917 

Legality  of  proposed  ordinance  for  the  prevention 
of  sand,  etc.  being  moved  from  any  lot 
onto  a  street,  and  authorizing  the  Bd. 
of  7/orks  in  certain  cases  to  do  the 
necessary  work 143      1917 

Liability  for  damages  caused  by  auto  driven  by 

Inspector  of  Indigents  145      1917 

Legality  of  proposed  ordinance  making  it  unlawful 
to  have  automobile  with  changed  engine 
number  etc.  unless  possession  is  shown 
is  shown  to  be  innocent  164      1917 

Legality  of  proposed  ordinance  requiring  reports 
of  automobiles  stored,  repaired,  etc. 
to  the  Chief  of  Police 166      1917 

Liens  are  not  effective  against  sub-contractor 
for  benefit  of  creditors  who 
1st:  Sell  oil  to  use  as  fuel  in  operation 
of  steam  shovel  in  construction  work. 
2nd:  Sell  machinery  used  in  the  construction 

work.  ITo  lien  for  the  cost  price. 
3rd:  Haul  barley,  hay,  etc.  for  horses,  and 
meat  for  men,  working  on  the  contract 

175      1917 


L  Page  No.  Year 

liability  of  City  f or damages  to  property  in 

riots,  subject  to  court  determination..   178     1917 

legality  of  certain  demands  of  Warren  Bros.  Co. 

for  patent  paving  material  182     1917 

License  Ordinance  cannot  be  amended  or  r  epealed 

by  resulution  196     1917 

liability  of  City  &  County  for  expenses  for  re- 
turning a  fugitive  from  justice SO 7     1917 

License  Tax  on  cars  operated  by  the  United  Rail- 
roads     233     1918 

License  State  Law  &  City  Ordinance,  Bd.  of  Health  3     1918 

License  Ordinance  -  Application  of  Sec.  65  to 

Railroad  companies 6     1918 

Legality  of  Ordinance  No.  4453  from  Bd.  of  Health  8     1918 

Lemare,  3dwin,  -  Smployment  of,  as  City  Organist  35     1918 

Legality  of  proposed  ordinance,  denying  permits 

to  persons  owning  delinquent  taxes  51     1918 

Legality  of  assessment  for  work  on  Harrison  St. 

bet.  17th  and  18th  Sts 55     1918 

Legality  of  classifications  in  garbage  disposal 

regulations  78     1918 

Liability  of  City  for  damages  caused  by  negligence 

of  members  of  Fire  Department  119     1918 

Legality  of  appointment  of  John  Reid,  Jr.  as 

Consulting  Architect  170     1919 

Lafayette  Square,  Clay  St.  bet.  Gough  &  Octavia 

Sts.  -  Re:  Underground  Sewer  175     1919 

License  Brokers  Ordinance  -  Scope  of 1  1919 

Legal  Maximum  Tax  Rate  7  1919 

Limitation  of  Tax  Rate  45  1919 

Liability  of  Playground  Commission  for  damage  ..  52  1919 

Legality  of  proposed  ordinance  regulating  private 

auto  garages 81     1919 


I  Page  Ho.  Year 

liability  of  Proposed  Ordinance.  Re:  Inspection 

of  Businesses  and  fee  for  same  .......   102     1920 

Legality  of  proposed  sale  of  water  &  school 

bonds  106     1920 

legality  of  Proposed  License  Tax  on  Pleasure 

Automobiles 138     1920 

License  fees  for  Masked  Balls.  No  authority  to 

remit  lioense  145     1920 

License  Tax  of  Ticket  Peddler  cannot  be  re- 
funded     146     1920 

License  Tax.  Re:  Merchandise  Brokers  159     1920 


M  Page  Ko.  Year 

Mission  Park  oannot  be  set  aside  as  a  play- 
ground. Park  Fund  limited  to  seven 
cent  tax 7     1917 

Marine  Firemen  are  entitled  to  pension  relief   19     1917 

Marshall  Square  -  Exchange  of  portion  of  for 

privately  owned  lands  78     1917 

"Mayor "-Power  of  to  veto  items  of  a  budget  and 
time  within  which  veto  may  be  consid- 
ered    121     1917 

Mayor-Park  Fund  limited  to  s even  cents  on  one 

hundred  dollars  property  valuation  . .   197     1917 

Municipal  Railway.  Re:  Persons  employed  in  the 

operating  service  231     1918 

Motor  Busses  connected  with  Municipal  P.  R.  - 

Chauffeurs  selected  236     1918 

Municipal  License  for  refund  of  $55.00  paid  by 

United  R.  R.  for  Municipal  liens  ...    1     1918 

Mayor  -  Qualification  of  Trustees  of  the  Ex- 
empt Firemens  Relief  appropriation..   27     1918 

Municipal  Railway  -  Paving  of  Streets  between 

rails  and  tracks  37     1918 

Minimum  appropriation  for  Civil  Service  Comm.   49     1918 

Municipal  Railways  earnings  -  Power  to  con- 
struct street  s\ibways  from 75     1918 

Marriage  Certificates  -  recording  of  same  pre- 
sented one  year  after  performance  of 
ceremony  90     1918 

Mayor  -  Designation  of  Ballot  title  for  charter 

amendment  proposed  by  electors  104     1918 

Moratorium  Act  as  applied  to  the  taxation  of 

property  of  so ldiers  engaged  in  service  129    1919 

Municipal  Railway  Funds  -  payment  of  R.  C. 

Storrie's  claim,  from 136     1919 

Male  Copyists  -  on  the  right  to  make  temporary 
appointments  of  -  none  being  on  the 
certified  list  189     1919 


M  Page  No,  Year 

Maximum  Legal  Tax  Rate  ..4  &  7     1919 

Mayor  has  power  to  veto  separate  items  in 

resolutions  8      1919 

Municipal  election  day  -  closing  of  office  of 

clerk  of  Bd.  of  Supervisors  68      1919 

Mayor  -  Re:  legality  of  dismissal  of  Jas.  3. 
Addicott,  Principal  of  Poly.  High 
School  170      1919 


N  Page  Ho.   Year 

No  extra  comrensation  to  contractor  by 

reason  of  recommendation  of  Federal 

Pood  Administration £52      1918 

Number  of  Sergeants  that  may  be  appointed  by 

Police  Commission  26      1919 


£  Page  No.   Year 

Ocean  Shore  Railroad  Franchise  on  Twelfth  St....   1       1916 

Ordinance  "Proposed"  -  Legality  of  for  the  pre- 
venting of  sand, etc.  being  moved  from  any 
lot  onto  a  street  and  authorizing  the  Bd. 
of  Vforks  in  certain  cases  to  do  necessary 
work 143       1917 

Ordinance  "Proposed"  -  Legality  of  making  it  un- 
lawful to  have  automobile  with  changed 
engine  number,  etc.  unless  possession  is 
shown  to  be  innocent 164       1917 

Ordinance  "Proposed"  -  Legality  of  requiring  re- 
ports to  automobiles  stored,  repaired, 
etc.  to  the  Chief  of  Police  166       1917 

Ordinance  Vacation  -  not  applicable  to  employees 
receiving  compensation  under  Yforkmen's 
Compensation  Act. £00       1917 

Ordinance  regulating  the  maintenance  of  free 

lunch  counters  in  connection  with  the  re- 
tail sale  of  liquors 811       1917 

Ordinance  No.  4453  -  Legality  of 8       1918 

Operation  of  Bus  line  directed  by  adopted  resolu- 
tion of  Bd.  of  Supervisors  40       1918 

Ordinance  "Budget"  -  Does  it  repeal  existing  ord- 
inance of  Bd.  of  Supervisors  ...........  47       1918 

Ordinance  "Proposed"  -  Legality  of  denying  permits 

to  persons  owing  delinquent  taxes  51       1918 

Ordinance,  Proposed  New  Park  Ordinance  52       1918 

On  the  right  to  make  temporary  appointments  of 

male  copyists,  none  being  on  the  certified 

list  189       1919 

Ordinance  "Proposed"  -  Granting  privileges  to  U.R. 

and  Ocean  Shore  Railroad  15       1919 

Ordinance  creating  the  positions  of  Sheriff's 

keepers  33       1919 

Ordinance  No.  4059  -  Re:  Film  Slide  Advertising 

Go 59       1919 


£  Page  Eo«  Year 

Ordinance  "Proposed"  -  Regulating  Private  Automo- 
bile Garages  •  • 81      1919 

Ordinance:  Increasing  pay  of  copyists  in  Recorder's 

Office  100      1920 

Ordinance  "Proposed"  -  declaring  policy  of  City  in 

re  Hetch  Hetchy  project 118      1920 

Outside  Lands,  Re:  Title  to  Block  210,  known  as  Home 

for  Foundlings  . 189      1920 

Ordinance  "Proposed",  requiring  convenience  stations 

at  automobile  stations 196      1920 

Ordinance  No.  5215  (New  Series)  Imposing  Regulations 

on  Auctioneers  198      1920 

Ordinance:  Re:  Improvement  of  Hast  Mission  Playground, 

Legality  of 200      1920 

Ordinance  "Proposed",  Re:  Validity  of  Sunday  Closing 

Ordinance  202      1920 


Z  Page  No.  Year 

Police  Comrs.  -  Construing  Sec.  3,  Jitney  Ordinance; 
Direction  for  filing  of  application  with 
Police  Commissioners  before  Deo.  15th 
is  directory. 4      1917 

Playground  Com.  -  Mission  Parle  cannot  be  set  aside 
as  a  Playground.  Park  Fund  limited  to 
seven  cent  tax 7      1917 

Propriety  articles:  Refers  to  purchase  by  Auditor 9      1917 

Payment  of  salary  of  teacher,  teaching  in  both  day 

and  night  school 27      1917 

Playground  Commission  -  Control  over  funds 56      1917 

Passage  to  print  of  bill  is  not  stayed  by  notice 

of  reconsideration 59      1917 

Power  of  Finanee  Committee  over  payrolls  of  Board 

of  Public  Works 66      1917 

Power  of  Board  of  Public  Works  to  increase  salaries 

of  its  employees 75      1917 

Prospect  Ave.  &  Esmeralda  St.-  Damage  to  property 

on  same Ill     1917 

Police  Comrs.-  Lithograph  Signatures  to  Jitney  Bonds  116     1917 

Power  of  Mayor  to  veto  items  of  a  Budget  and  time 

within  which  veto  may  be  considered 1S1      1917 

Plumbers  and  Saturday  afternoon  pay-  Board  of 

Health 141      1917 

Park  Comrs.-  Per  Diem  men  payable  twice  a  month,  not 
necessarily  on  precise  days.  Only  per 
diem  men  payable  twice  a  month 155      1917 

Park  Comrs.-  Power  or  Park  Comrs.  to  pay  workmen's 

Compensation  and  Carry  Ins.  therefor 169      1917 

Park  Fund  Limited  to  seven  cents  on  One  Hundred 

Dollars  Property  Valuation 197      1917 

Park  Comrs.-  Per  Diem  Men  must  be  paid  twice  a  month  216     1918 

Park  Comrs.-  Appropriation  for  maintenance  of  Stein- 
hart"  Aquarium 217      1918 

Per  Diem  Men  must  be  paid  twice  a  month 216      1918 


P  Page  No.    Year 

Printing  and  Supplies  Contract  must  be  awarded 
to  the  lowest  bidder  offering  adequate 
security  for  performance  -  unless  all 
bids  are  rejected  and  new  bids  called 
for 219       1918 

Power  of  Civil  Service  Commission  to  strike 
names  from  Eligible  List  after  two 
years 224       1918 

Proceedings  in  re  property-  22nd  Ave.  &   Balboa 

Street,  valid 226       1918 

Purchase  by  Bd.  of  works  of  Supplies  under  $500 

without  requisition 248       1918 

Payment  of  Medical  and  Hospital  Fees  of  Firemen 

injured  in  performance  of  duty 16      1918 

Paving  of  Streets  between  the  Rails  and  Tracks 

of  the  Munic  ipal  Railway 37       1918 

1. Power  of  Park  Comrs.  to  purchase  supplies.  2. In- 
terpretation of  Sec.  13,  Chapter  I, 
Art.  II  of  the  Charter 42       1918 

Purchase  of  Materials  by  Bd.  of  Public  Works....  45      1918 

Park  Comrs.-  Proposed  New  Park  Ordinance 52      1918 

Power  to  Construct  Street  sub -ways  from  Municipal 

Railway  Earnings 75      1918 

Pacific  Cas  &  Electric  Co.-  Re  power  of  Super- 
visors to  fix  rates 97      1918 

Police  Comrs.-  Appointment  of  Police  Captains  ..123      1918 

Park  Comrs.-  Workmen's  Compensation  Act:  Ad- 
mission of  Hearsay  Testimony;  Settle- 
ments must  be  approved  by  Accident 
Commission 154       1919 

Payment  of  R.C.  Storrie  &   Co's  claim  from 

Munic  ipal  Railway  Funds 136      1918 

Park  Comrs.-  Lafayette  Square,  Clay  St.  bet. 

G-ough  &  Octavia  Sts.-  Underground  sewers  175     1919 

Publication  of  delinquent  tax  list  on  legal 

holiday 190     1919 


Z  Page  No.    Year 

Peterson,  Olive,  pantry  maid,  San  Francisco 

Hospital,  claim 189a      1919 

Park  Comrs.-  Furnishing  Supplies  to  Park  Comrs. 

under  annual  contracts 29      1919 

Probation  Officer-  Amount  allowable  for  support  and 

maintenance  of  Wards  of  the  Juvenile  Court  41      1919 

Political  Code-  Sec. 1858,  Re  Transfer  of  Funds  to 

the  School  Funds 43      1919 

Probationers'  "Right  of"  to  participate  in 

Promotional  Examination 38      1919 

Playground  Com.-  Liability  of  Playground  Commission 

for  damage s 52      1919 

Police  Court  Stenographers'  Compensation  for 

transcribing  Testimony 62      1919 

Public  Moneys-  "Attachment  of"  67      1919 

Payment  of  Fee  for  Recording  Official  Bonds 73      1919 

Police  Comrs.-  Allowance  of  pension  to  adult  child.  135      1920 

Police  Com.  Delegation  of  Power  to  Police  Com.  to 

issue  dance  hall  permits 147      1920 

Police  Com.,  Number  of  Sergeants  that  may  be  ap- 
pointed by 26      1919 

Public  Works-  Re.  Pay  of  Employees  of  City  Engineer 

when  laid  off 48      1919 

Park  Comrs.-  Re.  Acquisition  of  Sutro  Heights 

Property 54      1919 

Probation  Officers:  Re.  Salary  Demands 57      1919 

Public  Works,  Re:  Power  to  suspend  employee  for 

inattention  to  duty 94      1920 

Pleasure  Automobile:  Proposed  License  Tax  on  same..  138      1920 

Playground,  East  Mission,  re:  Legality  of  Ordinance 

for  improvement  of 200      1920 

Public  Works-  Claim  of  Scott  Co.  in  S.F.  Hospital 

Contract 206      1920 


P  Page  No.    Year 

Public  Works-  Re:  Violating  of  State  Poison  Law 

by  employee E10       1920 


Page  No.        Year 


R  Page  No.  Year 

Recorder-  Adoption  of  general  indexes 6      1917 

Rolandi  Contract,  Material  furnished  He ton  Hetchy 

Railway 15      1917 

Rolandi  Contract ,  for  hauling,  supplies 21      1917 

Railroad  Commission-  Jurisdiction  of-  to  require 
statements  from  Public  warehouses 
and  Wharves 63      1917 

Recorder-  Not  compelled  to  record  Instruments  in 

Foreign  Language 105      1917 

Refund  of  License  Taxes  not  legal 112      1917 

Railroad  Ave.-  Appeals  from  assessment  for  work  on 

same 137      1917 

Repair  to  wooden  Buildings  in  fire  limits 146      1917 

Recorder-  Industrial  Accident  awards  payable  out  of 

Department  Funds 153      1917 

Report  of  Industrial  Accident  Com.  of  Industrial 

Injuries 173      1917 

Rates  of  Fare  Ordinance,  Interpretation  of  Sec.  5..  171      1917 

Regulating  Rates  of  Furniture  Movers  and  Creating 

liens  for  service  of  same 208      1917 

Removal  of  Pipe  Line  by  United  Railroads 256      1918 

Railroad  Cos.-  Application  of  Sec.  65  of  License 

Ordinance 6      1918 

Rock -crushing  machine  in  vicinity  of  12th  &  Otis  Sts.10      1918 

Recorder-  Sufficiency  of  charges  for  Dismissal  of 

Civil  Service  Employees 22      1918 

Refund  of  money  paid  for  the  return  of  a  prisoner 

who  is  not  brought  to  trial 85      1918 

Recorder-  Recording  Marriage  Certificates  presented 

one  year  after  performance  of  ceremony..  90      1914 

Responsibility  of  keeping  King  St.  between  3rd  & 

7th  St.  in  condition 114      1918 


R  Page  No.    Year 

Repair  of  Emergency  Hospital,  etc.  within 

jurisdiction  of  Board  of  Public  Works....   117       1918 

Right  of  the  City  to  maintain  action  for  libel 

respecting  operations  of  public  utilities.  140      1919 

Right  to  impose  License  Tax  on  warehousemen 

engaged  in  Interstate  Commerce 158      1919 

Right  of  Fireman  who  is  injured  while  absent  from 

his  quarters  for  meals 160       1919 

Reid,  John  Jr.  Legality  of  appointment  as  Consult- 
ing Architect •.  170       1919 

"Recorder"-  On  the  right  to  make  temporary  ap- 
pointments of  male  copyists-  None  being  in 
the  certified  li st 189       1919 

Registration  of  Births  by  the  Health  Officer 197      1919 

Resolutions-  Mayor  has  power  to  veto  separate  items 

in  resolutions 18      1919 

Return  of  money  held  by  stop  notice  under  Sec.  1184 

of  the  Code  of  Civil  Procedure S3      1919 

Refund  of  Taxes  Erroneous  Collected 31      1919 

Right  of  Probationers  to  Participate  in  Pro- 
motional examination 38       1919 

Refund  of  Taxes  to  American  Pacific  Co.  $343.75..   76      1919 

Registrars  of  Minors,  Salary  Demands 70      1919 

Refund  of  Taxes,  on  Potrero  Nuevo  Block  523,  by 

S.P.CO 142       1920 

Mayor:  Re  Legality  of  dismissal  of  Jas.  E.  Addicott, 

Principal  of  Poly.  High  School 170      1920 


_S  Page  No.     Year 

Suprs.-  Ooean  Shore  Railroad  Franchise  on 

Twelfth  Street 1         1916 

San  Francisco  Hospital  Contract 3         1917 

Suprs.-  Cancellation  of  Contract  for  Public 

Work 12         1917 

Salary  of  Teacher,  teaching  in  both  day  and 

night  school £7         1917 

Sullivan  Estate  Cofs  property-  Exchange  of 

Deeds-  "lily  Ave" 30         1917 

Searls-  Proposed  contract  between  R.M.  Searls 

&   Bd.  of  Works  for  legal  services..  34         1917 

Suprs. -Liability  under  Workmen's  Compensation 
Act  for  injuries  to  men  working  in 
the  Auditorium  other  than  City 
Employees 49         1917 

Suprs.-  Passage  to  print  of  Bill  is  not  stayed 

by  notice  of  reconsideration 59         1917 

n           Jurisdiction  of  Railroad  Commission 
to  require  statements  from  Public 
Warehouses  and  Wharves 63         1917 

n  Liability  of  City  &   County  for  ex- 

penses for  extraditing  fugitive..   71         1917 

■  Exchange  of  portion  of  Marshall 

Square  for  privately  owned  lands..   78         1917 

n  Legality  of  Appropriations  for 

Tourists  Association 81         1917 

n           Sidewalks  north  side  of  Lincoln  Way 
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time  within  which  veto  may  be  considered..  121   1917 
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Avenue 137   1917 

Legality  of  Proposed  Ordinance  for  the  pre- 
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any  lot  onto  a  street  and  authorizing  the 
Board  of  Public  Wor>:s  in  certain  cases  to 
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Suprs.-  Interpretation  of  Sec.  5,  Rates  of  Fare 

Ordinance 171   1917 

"     Liability  of  City  for  Damages  to  Property  in 
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Employee 22     1918 

Suprs.-  Assessment  for  improvement  of  Clayton  St. 

between  Clarendon  &   Caselli  Aves 24     1918 

Street  work  on  San  Bruno  Avenue 26     1918 
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plies. 2.  Interpretation  of  Sec.  13, 
Chapter  I,  Article  II  of  the  Charter 42      1918 

Suprs.-  Does  Budget  ordinance  repeal  existing 
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"     Legality  of  Proposed  Ordinance  denying 
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in  Resolution 18      1919 
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•*      Power  of  Supervisors  to  grant  second  garage 
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Suprs.-  Refund  of  License  Tax.  Ticket  Peddler 146    1920 
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dance  hall  permits 147    1920 

"     Power  of  Bd.  of  Public  Works  to  fix  compensa- 
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Home  for  Foundlings 189    1920 
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"     Ordinance  Ho.  5215  (New  Series)  re  validity 
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"     Ordinance,  re.  Improvements  of  East  Mission 

Playground ,  Legality  of 200    1920 
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Sales  Agents  for  Principals  outside  the  State  not 
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Work 206       19E0 

Suprs.-  Ordinance,  "Proposed":  Re.  Advertising 

in  Municipal  Ry.  Cars 208       1920 
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Teacher's  Salary-  Payment  of,  for  teaching  in 
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Treasurer-  Availability  of  U.S.  Treasury  Cer- 
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Tax  Collector-  Right  to  impose  license  tax  on 
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Ordinance  No.4059 59      1919 
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tion for  transcribing  testimony 62      1919 

Tax  Collector-  Assessment  of  Twin  Peaks  Tunnel 

#12212 93      1920 

Tax  Collector-  Bowling  Alley  Ordinance  #3361- 

What  constitutes 96      1920 

"■    "    Box  Wagon,  what  constitutes-  Ordinance 

#4426 101      1920 

"    "    Change  of  place  of  Auctioneer  requires 

new  permit 125      1920 

n    "    No  authority  to  remit  license  fees  for 

Masked  Balls 145      1920 

n  n    Refund  of  license  tax-  Ticket  Peddler. . .146     1920 

"    "    Tax  exemption  of  widow  of  person  who 

has  served  colors  of  U.S 149     1920 

n    ■    Interpretations  of  provisions  of  new 

license  ordinance  No. 5132 153     1920 

"    "    No  license  Tax  required  of  Christian 

Science  Practitioners 157     1920 
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Tax  Collector-  Merchandise  Brokers  in  re 

license  tax 159     1920 
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and  repairing  Brannan  St.  between  8th 
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San  r'ranoisoo,   i>eo.   27,   1916 


Stall— n 

I  have  before  me  the  lag  repeat   transmitted  by 

tbs   olerk: 

"The  street  Oonmittee  of  the   Board  of  Supervisors 
requests  you  to  answer  the  following  question  at  your 
earliest   convenience:  Has  the  Ooean  jhore     ailroad 

a  Talid  franchise  on  Twelfth  street?" 

This  is  the   third  ttae  the   above  question  has  been  pre* 

seated  to  me  for  answer,  and  it  seems  only  necessary  to  refer 

to  ay  two  previous  opinions  and  state  affirmatively  that   the 

Ooean  Shore  Railroad  has  a  valid  franohise  on  Twelfth     treat 

for  tlie  hauling  of  both  passengers  and  freight* 

In  my  opinion  dated    September  25th,   1906,   which  is  set 

forth  on  page  574  of  the  Municipal    Reports  for  the  year  1904- 

1905,   I  passed  on  the  validity  of  the   procedure  under  v.  hi  oh 

the  Ooean  Shore  franchise  was  originally  granted.       Tou  will 

note  fro  .a  that  opinion  that   this  franohise  was  granted  under 

the  provisions  of  Sub-section  28  of  section  1.   Chapter  II, 

icle  II  of  the  Charter,   which  empowers  the  Board  of  Snper- 
any 
visors  "to  allow/ 1..  tinental  or  other  railroad     having 

not  less  than  fifty  miles  of  road  actually  constructed  and  in 
operation  to  enter  the  City  and  County  with  its  road  ana   run 
It j  cars  to    the  water  front  at  the  most   suitable  point  for 
public  oonvenienoe,   etc." 

I  then  held  that   the  Ooean  Shore  Railroad  as  then  pro- 
jected could  be  granted  a  franchise  under  that   ...ro vision  of   the 
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Charter  without  the  necessity  of  advertising  for  competitive 
bids  and  without  following  the   usual  procedure  required  by 
the  Charter  for  the  grant  of  atreet-railroad  franchisee, 

following  my  opinion  at  that  time,   the   Board  of  Super- 
visors passed,  and   the  Mayor  approved,   an  ordinance  granting 
the  Ocean  Shore  Hallway  franchise,  under  which  the  eoaosny 
has  operated  erer  since. 

The  Question  m  next  presented   to    as   by  Ttesoluti 
396  of  your  Honorable  Board,  which  requested  .ae  to  advise  you 
whether  the  Ocean  Jhore  "railroad  had  a  right  to  haul  freight 
ovex   it     road,   including  the   cars  of  other  companies, 
October  3d,   1912,   I  answered  the  rer.uest  oontained  in  that 
resolution  by  stating  affimatively  that  the  Company  had  a 
lep;  1  right  under  the  terms  of  its  franchise  and  also  Sub- 
division 8  of   section  465  of  the   CiTil  Code  of  this  state,   to 
haul  all  freight  over  its  r dlroad,  whether  in  its  own  cars 
or   those  of  other  companies. 

I   therefore  see  no  reason  to  depart  from  the  previous 
opinions  to  which  I  hare  Just  referred,  and  respeotfully 
answer  your  question  in  the  affirmative. 

Yery  respectfully, 

STREET  CQJKilTTBE, 


December  28   1916. 

SUBJECT:  Contract,  San 

Francisco  Hospital. 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  December 
15th,  requesting  my  opinion  as  to  whether  certain  allowances 
amounting  to  $2886.90  can  legally  "be  made  to  James  B.  McSheehy 
on  his  contract  for  work  at  the  southeasterly  wing  of  the  San 
Francisco  Hospital. 

OPINION 
From  your  communications  and  statements  it  appears 
that  Mr.  McSheehy  has  been  damaged  in  this  amount  by  reason  of 
the  failure  of  Dyer  Brothers  to  complete  the  contract  for  the 
steel  vork  within  the  time  allowed  to  them  by  their  contract, 
and  that  the  damage  to  McSheehy  was  through  no  fault  or  neglect 
of  his  own.     If  it  be  true,  a  matter  which  I  am  not  permitted 
to  pass  upon,  that  Mr.  McSheehy  was  damaged  in  the  amount  stated 
by  reason  of  the  foregoing  facts  stated  by  you,  it  is  my 
opinion  that  Mr.  McSheehy  can  be  legally  allowed  this  amount, 

and  I  so  advise  you. 

Yours  truly, 

City  Attorney. 
Board  of  Public  Works. 


Jar        ,  1917. 

Subject:  Construing-  Section  3  of  Jitney  Ordinance; 
Direction  for  filing  of  Application  with 
Police  Commission  before  Dec.  15th  is  directc 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  December 

23,  1916,  as  folio 

".7e  respectfully  request  an  opinion  from  you 
upon  the  following  matter: 

Section  3  of  Ordinance  5212  (lTew  Series) 
approved  April  29,  1915,  as  amended  by  Ordinance 
3829  [New  Series)  approved  August  4,  1916,  provides 
as  foil O'.v  : 

"Section  3.      -cations  for  a  jitney  bus 
permit  shall  oe  made  in  wril     ad  filed  with  the 
Chief  of  Police  annually  on  or  before  the  15th  of 
December.*  *  *" 

"The  point  we  would  like  to  be  advised  upon 
is  whether  or  not,  under  the  provisions  of  th 
Section,  the  Board  is  prohibited  from  granting 
applications  for  renewal  of  permits,  or  for  new 
permits  to  operate  jitney  buses  after  December 
15,  1916,  in  cases  where  applications  are  made 
subsequent  thereto,  or  if  rpplicar.ts  for  such 
permits  are  compelled  to  wait  until  December  15, 
1917,  to  obtain  such  permits?" 

OPINIO]  : 
It  is  a  well  settled  rule  of  statutory  con- 
struction that  directions  in  a  stat  jre  not  of 
the  essence  of  the  thing  to  be  done,  but  which  are  given 
with  a  view  merely  to  the  proper,  orderly  and  prompt  conduct 
of  the  business,  and  by  the  failure  to  obe; 

of  those  interested  will  not  be  prejudiced,  are  not  commonly 
to  be  regarded  as  mandator;/,  but  are  directory  merel;  . 
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Lewis  Sutherland  Stat.  Const.,  Sec.  610  et  seq: 
In  re  Johnson,  98  Gal.  551; 
Derby  v.  Modesto,  104  Cal.  515. 

This  is  particularly  true  with  regard  to  provisions 

specifying  the  time  for  the  performance  of  an  act. 

Lev/is  Sutherland  Stat.  Const.,  sec.  612  et  seq; 
Bank  v.  Madison,  99  Cal.  125; 
Cake  v.  Los  Angeles,  164  Cal.  705. 

In  the  latter  case,  the  court,  in  passing  upon  a 

statutory  provision,  fixing  a.  time  limit  for  the  preparation 

of  an  assessment  for  street  work,  s^id: 

"It  is  a  general  rule  of  construction  that  the 
word  'shall'  when  found  in  a  statute  is  not  to  he 
construed  to  he  mandatory,  luiless  the  intent  of  the 
legislature  that  it  shall  be  so  construed  is  un- 
equivocally evidenced". 

Applying  these  rules  to  the  provision  here  in 
question,  I  am  satisfied  that  the  requirement  that  applications 
shall  be  filed  on  or  before  December  15th  is  directory  only. 

I  can  think  of  no  inherent  reason  for  requiring  such 
applications  to  be  filed  at  a  particular  time  to  the  exclusion 
of  any  other,  and  cases  readily  suggest  themselves  where  such 
a  requirement  would  be  patently  unreasonable. 

I  therefore  advise  you  that  your  Honorable  Board 
may  grant  such  permits  in  cases  where  the  applications  are 
filed  after  December  15th. 

Respectfully, 

City  Attorney. 
BOARD  OF  POL  I  IRS. 


h 


January  2nd,  1917. 


Sir: 

I   as  in   receipt   of  your  request    for  an 
opinion,    of   December  16th,    1916,    reading  as   follows": 

•Section   4132  of  ti.e  Political   Code,   prescribing 
the   indexes  to  be  kept    by  the   County  Recorder,    was 
amended   (Statutes   of   1915,    page  917)   to   alio*    t>e 
County  Recorder  to  keep   certain   general   indexes 
(subdirision   25)    in  lieu  of   certain   otner  indexes 
prescribed  in  sions   1  tc    24  inclusive. 

Mil  you  please  inform  me  if   there  is   any  legal 
objection  against   the  adoption   of  tke   general   indexes 
in   lieu   of   the   other  indexes    enurier-t ed. 

OFII'IC    . 
In   reply  to  your  reoue.t  ,   y-u   are   respectfully 
advised  that    I   know  of   n©  legal   objection  against   the 
adoption   of  the  general   indexes   in  lieu   of  the   of.  er 
indexes   above   referred  to. 

Respectfully, 

City  Attorney. 


U 


January  11 ,  1917 


SUBJECT:  Mission  Park  cannot  be 

set  aside  as  a  Playground. 
Park  Fund  limited  to  seven 
cent  tax. 


Gentlemen: 


I  am  in  receipt  of  your  communication  of  the 


fourth  inst.  as  follows: 


"The  sum  of  Five  Thousand  Dollars 
was  appropriated  by  the  Board  of  Supervisors 
in  the  annual  budget  for  1916-17  for  the 
Playground  Commission  to  develop  a  playground 
in  Mission  Park.  Mission  Park  is  under  the 
jurisdiction  of  the  Park  Commission;  under 
these  circumstances  would  it  be  possible  for 
the  Playground  Commission  to  turn  over  the 
Five  Thousand  Dollars  to  Mr.  McLaren,  Super- 
intendent of  Golden  Gate  Park,  to  be  exnended 
by  him  in  placing  apparatus  in  Mission  Park. 

Also ,  will  you  kindly  advise  this  Com- 
mission if  it  is  possible  for  the  Park  Commis- 
sion to  transfer  a  portion  of  Mission  Park  to 
the  Playground  Commission  to  be  maintained  and 
operated  as  a  playground  under  the  jurisdiction 
of  aforesaid  Playground  Commission." 


7?/ 


OPINION: 
FIRST:  The  Charter,  Article  XIV,  Section  11,  provides 
that  the  Supervisors  shall  levy  an  annual  tax  for  the  maintenance, 
preservation  and  improvement  of  the  parks  of  the  City  "which 
shall  not  be  less  than  five  cents  nor  more  than  seven  cents  upon 
each  one  hundred  dollars  assessed  valuation  of  said  property." 
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There  was  a  levy  of  seven  cents  for  the  fiscal  year  1916-17 
for  the  benefit  of  the  parks.   The  item  of  five  thousand  dollars 
which  you  describe  is  found  in  the  budget  under  the  heading 
"General  Fund"  and  particularly  under  the  items  for  the  support 
of  the  Playground  Commission,  reading  "Llission  Park  Improvement 
§5000." 

It  is  obvious  that  this  money  was  appropriated  from  moneys 
received  as  a  part  of  the  general  fund  tax  levy.   If  this  item  of 
$5000  is  transferred  to  the  Park  it  will  be  a  clear  violation  of 
the  Charter  provisions  above  quoted  and  you  are  therefore  advised 
that  such  transfer  cannot  lawfully  be  made. 

SEC 0 UP:   The  Charter,  Article  XIV-A,  Section  9,  dealing 
with  the  Playground  Commission,  provides  that  the  Park  Commission- 
ers shall  have  power  to  set  apart  such  parks  and  squares  as  they 
see  proper  "other  than  Golden  Gate  Park  and  the  Mission  Park, 
for  use  as  children's  playgrounds  and  recreation  centers,  and  the 
same  shall ,  when  so  set  apart  for  such  use ,  be ,  to  the  extent  of 
that  use,  under  the  exclusive  control  and  management  of  the  Play- 
ground Commissioners." 

You  are  therefore  advised  that  the  Charter  expressly 
prohibits  the  transfer  of  any  portion  of  Mission  Park  to  the'  juris- 
diction of  the  Playground  Commissioners,  for  playground  uurposes. 

Respectfully, 

City  Attorney. 
PLAYGROUND  C OMMI SSI ONER 3 . 


January  17th,    1917. 

78-1 

Bids:  Not  Necessary  in  purchase 
of  proprietary  articles. 

Sir: 

I  am  in  receipt  of  your  communication  of  January  11th,  1917, 
in  which  you  state  that  you  have  received  four  demands  in  the 
amount  of  four  hundred  dollars  each,  in  favor  of  the  General 
Electric  Company,  which  have  been  approved  by  the  Board  of 
Supervisors,  the  Board  of  Public  Works  and  the  Mayor*  These 
demands  are  each  for  the  payment  for  one  G.  E,  Motor  Ho,  245 
complete,  which  motors  have  been  installed  in  a  municipal  street 
railv/ay  ear. 

You  state  that  you  have  withheld  your  approval  of  these 
demands  for  the  reason  that  the  motors  were  supplied  by  one 
firm  and  if  a  contract  were  awarded  in  the  regular  manner  bids 
would  have  to  be  called  for. 

Accompanying  your  request  is  a  communication  addressed  to 
yourself  by  the  Superintendent  of  the  Municipal  Railways,  con- 
cluding as  follows: 

"These  particular  motors  are  proprietary 
equipment  and  could  not  be  purchased  from  any  other 
manufacturer,  and  I  know  of  no  reason  why  these  demands 
should  not  be  passed.*' 

OPINION. 
You  are  respectfully  advised  that  as  set  forth  in  opinions 
rendered  by  this  office  to  the  Board  of  i'ire  Comtuis  si  oners  under 
date  of  January  10,  1912  and  February  6,  1912,  the  articles  pur- 
chased being  patented  articles,  there  is  no  requirement   under 

our  Charter  to  call  for  bids. 

Respectfully, 

LI93MM  ^T3 


January  24,  1917. 

Subject:  No  Eitle  in  City  to  Alley-way  ~|  <$  3 

running  Northerly  from  Commercial  ' 

Street  Westerly  from  Montgomery  St. 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  the 

4th  inst,  as  follows: 

ill  you  kindly  advise  the  Board  of  Public 
Works  whether  the  alley-way  extending  northerly  from 
Commercial  Street  50  feet  more  or  less  westerly  from 
Montgomery  Street  is  an  open  public  street  of  this 
City  "and  County. 

For  your  information  on  this  subject  there 
is  transmitted  herewith  a  report  by  Assistant  City 
Engineer  C.  H.  Holoomb  dated  December  30,  1916, 
relative  to  the  apparent  status  of  this  street." 

OPINION: 
Immediately  upon  receipt  of  said  communication 
I  requested  the  3?itle  Insurance  and  Guaranty  Company  to 
furnish  me  a  report  on  the  title  to  the  property  involved. 

I  herewith  transmit  to  your  Honorable  Board  a  copy  of  the 
report  which  I  received  from  said  Company,  showing  the  clain 
of  title  to  said  property  from  July  31,  1850,  on  which  date 
the  original  owners,  V/illiam  D.  M.  Howard  and  Talbot  H. 
Green  conveyed  an  undivided  2/3  of  the  easterly  7  feet  6 
inches  to  Felix  Argenti  and  Benjamin  Davidson  as  a  private 
alley  for  the  exclusive  use  of  the  buildings  then  being 
erected  by  the  parties  to  the  deed. 

Ignata  Steinhart  and  Charles  Josselyn,  the 
successors  in  interest  of  the  original  owners  entered  into 
an  agreement  to  extinguish,  annul  and  abrogate  the  easement 
created  in  the  deed  from  Howard  and  Green  and  thereafter 
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said  Steihhart  and  Josselyn  quitclaimed  to  each  other  the 
7  feet  6  inches  in  the  rear  of  his  property. 

Both  Steinhart  and  Josselyn  obtained  decrees 
under  the  MeEnerney  Act  establishing  the  title  to  their 

property  including  the  easterly  7  feet  6  inches  of  the 
strip  described  in  the  accompanying  report. 

In  the  absence  of  any  offer  of  dedication  or 
proof  of  the  use  by  the  public  for  the  statutory  period, 
it  is  my  opinion  that  the  easterly  7  feet  6  inches  of  the 
strip  described  is  in  private  ownership  and  that  the  City 
and  County  has  no  right,  title  or  interest  thereon. 

As  to  the  westerly  2  feet  6  inches  of  said  strip, 
I  am  informed  that  the  United  States  Government  has  built 
its  Sub-Creasury  thereon. 

Respectfully, 

City  Attorney. 


BOARD  OF  PUBLIC  ,/ORKS. 


o 


January  26,  1917, 

Subject;  Cancellation  of  Contracts 
for  Public  V/ork. 

Gentlemen: 

I  am  in  receipt  of  your  communications  as 

follows: 

"I  am  directed  by  the  Streets  Committee  to  request 
your  opinion  as  to  whether  or  not  any  authorization  of 
the  Board  of  Supervisors  is  required  for  the  cancellation 
of  the  contract  entered  into  by  6.  W.  lioGinn  Company  and 
the  Bosrd  of  Public  Works  for  the  performance  of  the 
following  street  work,  to-wit: 

The  improvement  of  Kailroad  avenue  between  the 
northerly  line  of  Ingerson  avenue,  including  the  inter- 
vening crossings  and  intersections." 

"I   am  directed  by  the  Street  Committee  to  request 
yjur  opinion  as  to  whether  or  not  any  authorization  of 
the  Board  of  Supervisors  is  required  for  the  cancellation 
of  the  contract  entered  into  by  D.  0.  Church  Co,  for  the 
performance  of  the  following  street  work,  to-wit: 

The  improvement  of  Minna  street  between  10th  and 
11th  streets," 

Your  communications  raise  the  same  question 

and  this  opinion  will  dispose  of  both  of  them, 

OPINION: 
The  Charter  Section  14,  Chapter  I,  Article  VI 
provides  that  the  Board  of  Supervisors  shall  authorize  public 
work  to  be  done  and  that  section  and  the  sections  following 
set  forth  the  manner  in  which  the  Board  of  Public  Works  shall 
let  contracts  for  the  same.  The  Charter  makes  no  direct  pro- 
vision for  the  cancellation  of  oontr:.cta  in  the  manner  sought 
by  McGinn  and  Company  and.  D.  0,  Church  Cgmpany.   .Vhatever 
inherent  power  exists  to  cancel  contracts  for  public  work  after 
the  saiae  have  been  made  by  the  Board  of  Public  iVorks  in  the 
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mannor  declared  by  the  Charter,  must  exist,  of  necessity,  in 

the  Board  of  Supervisors,  the  legislative  body  of  the  City  and 
County.  The  Board  of  Public  V/orks,  of  course,  can  exercise  only 
such  powers  as  are  specifically  granted  by  the  Charter,  and  one 
of  those  powers  being,  as  heretofore  shown,  the  making  of 
contracts  for  public  work,  and  no  power  being  granted  to  onneel 
contracts,  it  must  be  held  that  said  Board  has  no  power  to  take 
the  latter  aotion. 

Che  City  and  County  possesses  the  same  rir-ht  to 
cancel  or  annul  a  contract, in  proper  cases,  as  an  individual 
or  private  corporation,  and  it  nay  do  this  in  cases  where  the 
benefit  of  such  cancellation  redounds  to  the  City  and  County 
or  the  property  owners  liable  for  the  cost  of  street  improve- 
ments, as  well  as  in  cases  where  the  cancellation  is  asked  for 
by  the  contractor  for  reasons  which  impress  themselves  as  being 
equitable  and  just  upon  the  minds  of  your  Honorable  Board, 

The  power  of  cancelling  contracts  being,  as  here 
shown,  in  the  Board  of  Supervisors  and  not  in  the  Board  of 
Public  ^orks,  the  question  presents  itself  as  to  the  power 
of  the  Board  of  Supervisors  to  delegate  to  the  Board  of  Public 
Works,  the  power  to  cancel  the  contracts  mentioned  in  yo  r 
communications,  for  the  reasons  ami  under  the  circumstances 
appearing  from  the  record  in  each  case  traaBiaitted  with  your 
requests.   It  is  not  my  purpose  to  indicate  to  your  Honorable 
Board  the  grounds  upon  which  contracts  can  be  cancelled,  or 
to  pass  judgment  on   the  sufficiency  of  the  reasons  advanced 
in  the  particular  uses  under  discussion  by  your  Board.   The 
sufficiency  thereof  is  a  matter  of  fact  for  your  determination. 
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In  my  opinion,  the  power  of  cancelling  contracts 
such  as  these,  residing  In  the  Board  of  Supervisors,  must 
he  exercised  by  said  Board,  and  cannot  be  delegated  to  the 
Board  of  Public  Works,  therefore,  your  question  "as  to 
whether  or  not  any  authorisation  of  the  Board  of  Supervisors 
is  required  for  the  cancellation  of  the  contracts"  must  be 
answered  in  the  negative,  assuming,  as  I  do ,  that  s?.id  questions, 
Interpreted,  means  whether  any  authorization  to  the  Board  of 
Publio  Works  is  required,  and  also  assuming,  that  it  is  con- 
templated that  the  actual  cancellation  of  said  contracts  shall 
be  by  resolution  or  other  action  by  the  Board  of  Public  Works. 

You  are  advised  that  the  cancellation  of  the  said 
contracts,  if  deemed  advisable  in  the  Judgment  of  your  Honorable 
Board,  must  be  made  by  you  and  not  by  the  Board  of  Public 

Works. 

Respectfully, 

City  Attorney. 


BOARD  OF 
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January  29th,   1917. 

Subject:      Stop  notices  filed  with  Auditor,   on 

account    of  barley,   hay  or  meat  a  furn- 
ished subcontractor  on  Hatch  hetchy 
iiailway   Contract    not    to  be  honored. 

RR: 

I  am  in  receipt  of  a  request  for  an  opinion  with 
reference  to  the  claim  of  the  Oakdale  Milling  Comnany  of 
Cskdala,  otanialaus  County,  amount  i  ng  t  o  £2,625.23  filed 
with  you  against  J?.  Rolandi,  in  the  matter  of  moneys  due 
frcn  the  City  to  iir.  liolandi  for  the  construction  of  the 
etch  lietchy  Hailwy. 

Efctfl   claim   is  based  upon  an   account    due  from  J.   H. 
-Falconer  to  the  said  Oakdale  :Silling  Company  for  the  furnishing 
of  materials  to   said  falconer,   the  latter  being  a  sub- contractor 
under  Holav      .         te  materials  so  furnished  were  barley  and  hay  for 
stock  to  be  used  by  J.  II.   falconer  in  this  work  and  for  prep- id 
freight  charges  on  said  bRrley  and  hay. 

You  also  ask  concerning  a  sir  ilar  clain   filed  by  the  firm 
•aasco  &  iSllinwood  against   said  sub- eont  rector  Falconer  for 
materials  furnished  to  said  Falconer,  these  materials  appearing  to 
be  beef  for  food  consumption  by  the  workmen  employed  by   said  Falconer. 

gr: 
a  stop  notice  so  served  upon  you  is  based  upon  sect  lone 
1183  and  1184  of  the  Code  of  Civil  Procedure  of  this  at  ate,   end  also, 
upon  the  contract   of  ilolandi  with  the  City,   which  contract   incorpor- 
ates therein  and  nakes  applicable  as   between  the  contractor  and  the 
City  all  existing  state  laws.     Section  118S  provides  that: 


TOeehanicB,   mat  ?» rial  man,    contractors,   subcontract  ors, 
artisans,    architect*,    machinists,   builders,   miners,  teamsters 
and  draymen,   and  r11  persons  and  laborers  of  every  class 
performing  labor  upon,    or  beet o win*;  skill   or  other  necessary 
services,    or  furnishing  to  be  used  or  consumed  in 

or  f umi shi ng  ap- 11  an c es ,  t  id  p o wer  e  o  nt  ri l )ut i n g  tot h e 

construction,   alteration,   addition  to  er  repair,    either  in 
whole  or  in  »a*t,    of  any  building,   wharf,   bridge,   ditch, 
flume,    aqueduct,    well,  tunnel,    fence,  machinery,    railroad, 
wagon  road  or  other   structure,    shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor  or  furnished 
materials,   for  the  value  of  such  labor  done  and  materials 
furnished  and  for  the  value  o£Jiie_use  of   sue]  ances, 

tearniTor  power,   whether  at  the  instance  of  the  owner,    or  of 
any  other  person  acting  by  his  authority  or  under  him,    as 
contractor  or  otherwise;    and  every   contractor,    subcontractor, 
architect,   builder  or  other  person  having  charge  of  the  con- 
struction,  alteration,   addition  to  or  repair  either  in  whole 
or  in  part   of  any  building,    or  other  improvement   as  afore- 
said shall  be  held  to  be  the  agent   of  the  owner  for  the 
purposes  of  this   chapter.   *     *     *   " 

Section  1184  provides  that: 

"Any  of  the  persons  mentioned  in  the  preceding 
eeetlon,    except  the  contractor,  may  at  any  time  give  to   the 
owner  a  notice  that  they  have  performed  labor  or  furnished 
Mterit'ls,   or  both,   to  the  contractor  or  other  person  acti 
by  the  authority  of  the  owner,    or  that  they  have  agreed  to 
do   so,    stating  in  gener  ■  the  kind  of  labor  •  nd 

materials  and  the  name  of  the  person  to  or  for  whom  the 
same  was   done  or  furnished,   or  both,   and  the  amount   in  value, 
as  near  as  may  be,   of  that   already  done  or  furnished,   or 
both,   and  of  the  whole  agreed  to  be  done  or  furnished,   or 
both,   and  any  of  said  persons  who   shall    on  the  written   dem. 
of  the  owner  refuse  to  give  such  notice  shall  thereby  deprive 
himself  of  the  right   to  claim  a  lien  under  this  chapter.    * 
*     *     Upon  such  notice  being    dvan  it  shall  be  lawful  for 
the  owner  to  withhold,   and  in  the  ease  of  property   *hicb,   for 
reasons  of  jmblie  policy  or  ot    erwise,   is  not   subject  to  the 
liens  in  this  ehe-  ovided  for,    the  owner  or  nerson  who 

contracted  with  the  contractor,    shall  withhold  from  his 
contractor  sufficient    money  due  or  that  may  become  due  to 
such  contractor  to  answer  such  claim  and  any  lien  that   may 
be  filed  therefor  including  the  reasonable  coat    of  any  liti- 
gation thereunder. " 

In  the  case  of  ati.-sor  Company  v.  L.  A.  tm   Company,   report- 
ed in  141   6*A.   page  SO,  the  Court  ot    page  ?2  says: 

•It    is  settled  by  many   decisions   in   this  at  ate  that 
to   untitle  a  materialman' to   a   lion  under  section  1182   of  the 
Code  of  Civil  Procedure  e rials  must   b.:  to 

be  used,    and  ly  be  used,    in  the  ruction  of 

the  building  or  other  struct  ur  ien  iB 

sought    to  be  enforced.    (Gltlng  enses);    and  this  we  under- 


' ' '  ■> 


stand  means  that    the  mat  oriels  ,    not  merely 

in  the  process   of   const  ruction,   but    'in  the  structure'    - 
that    is  to  say,    they  must   he  used  as  the  materials   of  which 
it   is   constructed.    (Citing  case*.)* 

In  the  case  of  Balone  v.   Mg   *U*   *  Urevel   tagssagr, 

76  Cal.586,  the  Court    referring  to  deer  meat    and  hear  went   supplies, 

say  e : 

"There  are   acme  nmmll  natters   shown  by  the   evidence 
which  are  not    'lienable',    as,    for  example,  the  deer  and  bear 
meat  supplied  by     orris." 

In  the  case  of  JicCormlck  againtft   Los  Angeles  Water 
Company,   40   0*1.   psge  Is5.  th«   question  was  whether  a  person  was 
entitled  tea  Mechanic' 3  lien  an  a  reservoir  for  the  ralws  of  his 
services  read****  in  S !>■!!■■  for  the  men  employed  in  construct! 

reservoir.     This  case  arose  under  a  statute  which  for  our  pur- 
poses contained  the  3  ems  general  provisions  as  the  above  quoted 
Code  sections.      In   denying  the  lien,  the  Supreme  Court   of  this 
State  said  at   pn^ee  187   and  188: 

"and  if  the  mere  fact   that    a  person  is   employed  to 
cook  for  the  laborers  engaged  in  e resting  a  building  en- 
titled him  ts   a  lion,    fhe   some   result    would  iellsw  if  he 
had  furnished  the  oroviaiono   also.      On  the   BftM  theory  a 
blacksmith  who   ste»«  the  hsrsse,    or  a  grain   dealer  whs 
furnisha-.l  thon  ioratte    -hilM,    .«. , ?  1  ?3«ajlllJjj.^££}L >    •*  » 
won  maker  who   repaired  the   eSrta V6i  -tor,   «ould 

be   entitled  to  building.      Aii-.L  il    every   one 

who   contributed  indirectly  and  renot  ely  to  the  work  is 
entitled  to   a  lien,   no   reason   is  nerceived  why  a  Burgeon 
called  to   set   a  broken  limb  of  one  of  the  laborers,   whereby 
he  will  be  enabled  at   an  early  day  to   resu  on  the 

building,  «t   s  Hen;   but    services  ?fJ**J 

c.  ,  meter,  on  the  building,   are  not   within  vt.e 

o  vines  of  the  statute." 

You  are   respectfully  advised  that,   under  ike   lav;  of  this 
ts  and  under  the  terms  of  the  contract    entered  into  between 
ttolandi   and  the  City,    for  the   construction  of  the  iietch  hetohy 
way,    olaine  of  a  nature  such  as  those  of  the  Ookdale     iili    :  Company 


and  Eessrs.   Hasaseo  &  Bllinwood  are  not    claims  that    would 
authorize  your  withholding  froa  Mr.    Molandi   payment    of   any 
demands   which  might    he  due   from  the  City  to  Mr.   Holandi    on 
account    of   this  ftailw&y  construction   contract. 

Hespect fully, 

City  Attorney. 


AUDIT  OR. 


February  1,    1917. 


Subject:   Marine  Firemen  are 

entitled  to  pension  relief. 


Sire: 

I  am  in  receipt  of  your  request  for  opinion  as  to 
■whether  a  marine  fireman  employed  on   one  of   the  San  Francisco 
fireboats    is   entitled  to   pension   relief  under   the  provisions   of 
Article  IX,    Chapter  VTI    of   the  Charter. 

OPINION: 

Section  4  of  this  Chapter  provides  that  "Any  member  of 
the  fire  department  who  shall  "become  physically  disabled,  etc. 
etc."  is  entitled  to  certain  pension  relief  set  forth  therein. 

Your  inquiry  raises  the  question  as  to  whether  a  marine 
fireman  is  such  a  "member  of  the  fire  department"  as  is  entitled 
to  such  relief. 

Referring  to  Chapter  I  of  this  same  Article  IX,  Section  6, 
thereof,  we  find  that  "all  persons  appointed  to  positiins  in  the 
department  must  at  the  tine  of  their  appointment  be  citizens  of 
he  United  States  not  less  than  twenty-one  years  nor  more  than 
thirty-five  years  of  age,  of  good  character  for  honesty  and 
sobriety,  and  able  to  read  and  write  English;  they  must  have 
been  residents  of  the  City  and  County  at  least  five  years  next 
preceding  the  date  of  their  appointment;  they  must  pass  a 
medical  examination  under  6uch  rules  and  regulations  as  may  be 
prescribed  by  the  Commissioners  and  must,  upon  such  examination, 
be  found  in  sound  bodily  health;  provided,  however,  that  the  age 
limit  herein  prescribed  shall  not  apply  to  engineers  and  pil¥ts 
of  fire  boats,  to  engineers,  mechanics  and  employees  of  the 
Auxiliary  Fire  System  or  of  the  corporation  yard,  or  to  the  clerks 
in  the  office  of  the  Commission;  but  the  age  of  nuch  persons  in 


thin    prnvtsn   naned    shall .    nt    the    time    of    their   anointment .    be 
not   less   than  twenty-one  nor  more   than   fifty-five  years;    find 
provided  further,   that   employees  and  appointees   in   this   proviso 

nnrr.Pri    fiht.ll     nnt    *>«    «uhjpnt     tn    nnT    c\«*rl  vet    nny    h*»r-gfMt     f-rnm    thi» 

provisions   of   Chapter  VII   of   this   article   relating  to  Firemen's 
Reliefs fund." 

I  ansume  that  your  inquiry  refers   to  the   exception  of 
"Engineers  and  pilots   of  fireboats"  from   the  age  limitation 
mentioned  in  the  above  section  and  further   to  the  provisions 
that   such  employees  and  appointees   ae  are  taken  out   of  the 
requirement   of   the  age  limitation  as  above  described  are  not 
to  be  entitled  to   the   benefits   of   Chapter  vil   of  the  same 

article  relating  to  the  Firemen *b  Relief  Fund. 

It  will   be  noted,   however,    that  under  Chapter  IV  of   the 
same  article,    It   is   provided  that    "each  fi reboot   cecpany  shall 
be  composed  of   not  more   than  one  captain,    one  lieutenant,    two 
pi  lota,   tvo  engineers,   three  firemen  and    twelve  hosemen". 

From  the  above,    jt  will   be  noted  that   of    the  described 

membere  who  compose  a  fireboat    company,    the  only   ones   excepted 

from  the  age  limitation  in  Section  6   of   Chapter  I   are  the 
Engineers  and  Tilotu.     Therefore,    the  firemen  being  expressly 

omitted  from  this   eKception  the   conclusion  naturally  follows 

that   they  are  not   included  ttMHlfi   those   from  whom  are  taken  the 

benefits   of   the  Fire  Pension  chapter  of  the   Charter. 

Very  truly  yours, 

City  Attorney. 
FIRE  P  3*31  ON  POHD  CttQCT88I  CsTBRS . 


1? 


February  1st  ,    1917. 

Subject:     Auditor  should  honor  stop  noticee-te  ^thhold 
payment  to  Rolandi   on  Hetch  Hetchy  Railroad 
construction  Contract,    on  account    of  hauling 
supplies   for   subcontractor. 

Sir: 

I  am  in  receipt    of  your  request   asking  whether  a  claim 
for  hauling  general   supplies  used  by  Mr.  Hunt,   a  subcontractor 
under  kr.   Rolandi   on  the  Retch  Hetchy  Railroad  construction  work 
is   such  a  claira  as  to  permit    of  the  filing  of   a  stop  notice  at 
your  office  against   the  payment  by  the  city  to  Rolandi    of   suns 
due  to  Rolandi.     You   state  that  these  general   supplies   so  hauled 
were  to  be  used  by  Mr,   Hunt    in  the  actual   construction  work   on 
this  Ret  ch  Hetchy  Railroad. 

OPINION: 
Referring  to  my  opinion  rendered  to  you  under  date  of 
January  29th,    1917,   I   again  quote  from  Section  1183  of  the 
Code  of  CiTil  Procedure  defining  the  persons  who  have  a  right 
to  so  serve  notice  upon  the  city  to  withhold  payment   from  the 

contract  or. 

"Mechanics,   materialmen,    contractors,    subcontractors, 
artisans,    architects,   machinists,    builders,  miners,   teamsters 
and  draymen,   and  all  persons   and  laborers   of   every   class  per- 
forminglabor  upon,    or  bestowing  skill   or   other  necessary 
services,    or  furnishing  Materials  to  be  used  or  consumed  in 
or  furnishing  appliances,   teams  and  power   contributing  to  the 
construction,    alteration,   addition  to  or   repair,    either  in 
whole   or  in  part,    of   any  building,   wharf,   *  *  *  railroad, 
wagon  road  or  other   structure,    etc.    etc.    H 

It   will  be   seen  from  the  above  language  that    "teamsters, 


and  draymen*  are  particularly  mentioned  as  having  the  protection 
claimed  by  the  parties  who  hare  filed  notices  with  you  to  with- 
hold payment   in  this   instance. 

You  are  therefore  respectfully  advised  that    these 
notices   so  filed  with  you  should  he  honored,    and  the   sums  de- 
scribed withheld  by  the  City  from  the  payment   to  Ilr.   Rolandi. 

Respectfully, 

City  Attorney, 


AUDIT  OR. 


January  31,  1917. 

Subject:  Assessment  of  City  Property 
for  work  at  crossing  of 
Excelsior  Ave.  and  London  St. 

Gentlemen: 

I  am  in  receipt  of  your  communication  as  follows: 

"7e  transmit  herewith: 

Communication  dated  July  25th,  1916,  from  Flinn 
and  Treacy  Contracting  Company,  to  Assistant  City  Engineer 
Mercado. 

Report  of  same  date  from  the  Attorney  of  Flinn 
and  Treacy  concerning  ov/nership  of  property  at  crossing 
of  Excelsior  Avenue  and  London  Streets. 

Invoices  dated  January  5th,'  1912,  from  Flinn 
and  Treacy  to  the  City  and  County  of  San  Francisco. 

Report  on  this  matter  from  the  City  Engineer, 
dated  October  21st,  1916. 

You  are  requested  to  advise  the  Board 
of  Public  Works  whether  the  City  and  County  of  San 
Francisco  owned  and  should  be  assessed  for  the  property 
described  in  the  invoices  transmitted  herewith." 

OPINION: 

My  investigation  shows  that  the  City  and  County 
was  the  owner  of  the  property  described  as  lot  No.  16  on  the 
assessment  roll  in  the  office  of  the  Bureau  of  Streets,  Vol.  3, 
page  199,  at  the  time  of  the  issuance  of  the  assessment  for  the 
improvement  of  the  crossing  of  Excelsior  Avenue  and  London  Street, 
to-wit,  January  5th,  1912,  the  deed  for  the  same  from  George 
Somer  to  the  City  and  County  having  been  recorded  September  28, 
1911,  in  Liber  564  of  Leeds  at  page  199. 

The  sane  conclusion  aprlies  to  the  lot  described  as 
No.  17  on  said  assessment,  the  deed  for  the  same  from  Liargaret 
Riohter  to  the  City  and  County  having  been  recorded  on  October 
27,  1911,  in  Liber  587  of  Leeds  at  page  134. 
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Your  inquiry  is  limited  as  to  whether  the  City  and 
County  owned  the  property  and  should  be  assessed  for  the  work. 
My  answer  is  that  the  City  and  County  owned  the  property  when 
the  assessment  was  issued  and  consequently  said  property  was 
assessed  for  the  same. 

Respectfully, 

City  Attorney. 


BOARD  OF  PUBLIC  .'ORKS. 


February,    1,    1917 
Subject:   Marine  Firemen  are 
entitled  to  pension  relief. 

Sirs: 

I  am  in   receipt    of  your  request    for  opinion  as  t  o  whether 
a  marine  fireman  employed  on   one   of  the  San  Francisco  fire- 
boats  is  entitled  to  pension  relief  under  the  provisions  of 
Article  IX,    Chapt  er  VII   of  the  Charter. 
OPINION: 

Section  4   of  this   Chapter  provides  that    "any  member   of 
the  fire  department    who   shall  become  physically   disabled,    etc. 
etc."   is   entitled  to   certain  pension  relief  set  forth  therein. 

Your  inquiry  raises  the  question  as  to  whether  a  marine 
fireman   is   such  a  "member   of  the  fire   department"   as  is   entitled 
t  o   such  relief. 

Referring  to  Chapter  I   of  this  same  Article  IX,   Section  6 
thereof   we  find  that    "all   persons  appointed  to  positions  in  the 
department  must    at   the  time  of  their  appointment   be  citizens   of 
the  United  States  not   less  than  twenty-one  years  nor  more  than 
thirty-five  years   of  age,    of   good  character  for  honesty  and 
sobriety,    and  able  to  read  and  write  English;   they  must   have  been 
residents  of  the  City  and  County  at   least  five  years  next  preced- 
ing the  date   of  their  appointment;   they  must    pass   a  medical   exam- 
ination under   such  rules  and  regulations  as  may  be  prescribed  by 
the  Comaissi oners  and  must,   upon   such   examination,   be  found  in 
sound  bodily  health;    provided,   however,  that   the  age  limit  herein 
prescribed  shall   not   apply  to   engineers   and  pilots   of  fire  boats. 
to  engineers f   mechanics   and   employees   of  the  Auxiliary  Fire  Systea 


or   of  the  corporation  yard,    or  to   clerks   In  the   office  of  the, 
CouiisBjon;    but    the  ane  of   such  persons   in  this  proviso  named 
shall,    at   the  time  of  their  np>  ointment .    be  not    leas  than 
twenty-one  nor  more  than   fifty-five  year*;    r,nd,    provided  further. 
that    employees   and  appointees  frn  this   proviso   named   shall   not    be 
subject   to  nor   derive  any  benefit    from  the  provision*   of  Charter 
VII   of  thje  article  relating  to  Firemen's  belief  Fund'*. 

I  assume  tliot  your  inquiry  refers  to  the  exception  of 
"engineers  and  pilots  of  fireboats"  f rear  the  age  limitation 
mentioned  in  the  above  section  and  further  to  the  provision 
that    such   employees  and  appointees   as  are  t  sJcen  out    of  the  re- 
quirement  of  the  age  limitation  as  above   dencribed  are  not    to  be 
entitled  te   the  benefits   of.  Chapter  VII   of  the   same  article   re- 
lating te  the  Firemen's  Relief  i.Ytnd. 

It    will   be   noted,   however,  that  under  Chapter  IV  of  the   seme 
article  it   is  provided  that    "each  fireboat    company   shall  be  com- 
posed of  not   more  than  one   captain,    one   lieutenant,  two  pilots, 
two  engineers,  three  firemen  and  twelve  hosemen*. 

From  the  above  it   will   be  noted  that   of  the  described  members 
who   compose  a  fireboat   company,  the   only   oner    -excepted  from  the 
age  limitation  In  Section  6   of  Chapter  I  are  the  iin^in^ers  and 
Pilots.      Therefore,   the  firemen  being   expresoly   omitted  from  this 
'exception    the  conclusion  naturally  fellows  that  they  ure  not 
included  emong  those  from  whom  are  taken  the  benefits   of  the 
i'lre  Pension  chapter  of  the   Charter, 

Very  truly  yours, 


City  Attorney. 
FXHB  PENSION  FUND   C 


February  2nd.   1917.  _,  „ 


Subject  :      Chatham  Place  ia 
private  o^mership. 


Gentlemen: 

I  am  in  receipt  of  your  repeat  for  an  opinion  as 

follows: 

"We  tranomit   herewith  a  copy  of  Resolution  of  Expediency 
No. 45722,    second  series,    relative  to  the  it  proverient    of 
Chathaa  Place   fl  upfe  street   to  its  northerly  termination, 

where  not    already  imprewed. 

On  June  6,    1910,    the   iioman  Catholic  Archbishop  of  San 
Prsncisco  protested  against   this  work,    and  a  copy  of  his 
protest    is  herewith  enclosed  for  your  information. 

Board  of  Public   Works  respectfully  requests  that  you 
advise  it   whether  or  not    Chatham  Place  from  taffe   street  to   its 
northerly  termination  is   an  open  public   street    of  this  city 
and  county.     The  Board  of  Public  Berks  has  postponed  action 
on  this   improvement    until   July  14,    1916,    and  it    is   requested 
that  your  opinion  be  rendered  to  the  Beard  of  Public   './orfcs, 
i  f   ?>r  act  i  cabl  e ,  b  ef  o  ret  hat   dat  e .  ■ 


The  report   of  the  California  Pacific  Title  Insurance 

Company,   to  which  I  referred  the  examination  of  the  title  to  the 

land  embraced  in  what  is   called  Chatham  Place,    is  as  follows: 

Life  reference  to  that    certain  parcel   of  land  situated 
in  the  City  and  County  of   San  Franciacc,    31  ate  of   California, 
described  as  follows: 

at  a  point  on  the  northerly  line  of  Bush 
street,    distant  thereon  one  hundred  *nrt  ninety-seven  (197) 
feet  and  six   (6)   inches   easterly  from  the  point    formed  by  the 
intersection  of  the  northerly  line  of  Bush  Street  with  the 
easterly  line  of  ffceefeten  street;    and  running  thence  easterly 
along  said  line  of  Bush  Street  seventeen   (17)   feet  and  six 
(6)   inches;  thence  at   a  rift**    angle  northerly  one  hundred  and 
thirty-seven   (137)  feet    and  six  (6)   inches;  thence  at  a  right 
angle  westerly  seventeen   (17)  feet   and  six  (c)   inches;    and 
thence  at   a  right    angle  southerly   one  hundred  and  thirty- 
seven   (137)   feet  and  six  (6)    inches  to  the  point    of  beginning. 

Being  that   portion   of   50  VARA  LOT  NO.    295,    Sft—I«1y  de- 
scribed as   CHATHAM  PLAC    . 

Counsel  imkes  the  following  report: 


'There  is  nothing  in  the  records  to  show  any  dedication 
of  Chatham  Place  ae  a  public  street.     In  1053,   the  title  to 
50  Vara  Lot   Ho.   295,  through  which  it   runs,  wae  Tested  in 
Stephen  P.  JSlliott,   and  he  con"? eyed  an  undivided  one-half  of 
the  strio  of  land  in  question  on  August   4,    1853,  to  Winslow 
Hall,  Edward  C.  Hamblin,   and  Benjamin  Uoxie   'for  the  purpose 
of  joint   occupancy  as  a  street,   lane,   alley  or  place,   and  for 
no  other  purpose",  and  on  April  in,   1854,  he  conveyed  to 
Joseph      .  linson  all  of  the  50  Vara  lot    west    of   Chatham 

Place,  and  also  the  other  undivided  half  of  the  strip  in 
question  'for  the  purpose  of  a  joint  occupancy  of  a  street 
or  alley-way  and  for  no  ether  purpose'.  This  portion  of  the 
50  Vara  Lot  west  of  Chatham  Place  has  come  down  to  the  rtoman 
Catholic  Archbishopric  of  iian  Francisco,  a  religious  corpor- 
ation sole,  the  conveyance©  generally  using  the-  language  re- 
ferring to  Chatham  Place,   ae  is  used  in  the  deed  to  Hollinson, 

In  the  conveyances  of  the  lots  fronting  on  the  easterly 
side  of  the  strip,  the*    are  described  as  fronting  on  Chathaa 
Place,  hut   nothing  is  *aid  in  any  of  them  as  to  whether  the 
street   is  public  or  private. 

therefore,   if  Chatham  Plaoe  is  a  public  utreet  it  has 
become  so  by  reason  of  its  user  by  the  public  as  such." 

In  my  opinion,   baaed  upon  the  above  report,   unless  it 
can  be  shown  that  there  has  been  a  user  of  the  land  described 
above  by  the  public,  for  the  statutory  period,    the  said  land  is 
in  private  ownership. 

Respectfully, 


City  Attorney, 


BOARD  OF  PUKLIl 


Su"b,jeot:  Payment  of  Salary  of  Teacher      February  10th  1917. 
Teaching  in  both  day  and 
Night  School. 


11  o 


Dear  Sir: 

In  reply  to  yours  of  January  30th,  1917,  enclosing 
a  copy  of  a  letter  received  by  you  from  J.  E.  Clark  to  call 
your  attention  to  the  fact  that  a  certain  teacher  is  employed 
"by  the  Board  of  Education  to  teach  in  the  day  school  and  also 
in  the  night  school,  and  requesting  ray  opinion  as  to  the  legal 
right  of  such  teacher  to  hold  two  separate  positions  and  to 
draw  two  warrants  on  the  Treasury-  each  month,  I  beg  to  reply 
as  follows: 

0PI1TI01J: 

This  office  was  called  upon  to  render  its  opinion 
upon  almost  similar  facts  on  two  occasions  shortly  after  the 
Charter  of  this  City  and  County  was  adopted. 

See  Opinions  of  Ex  City  Attorney  Franklin  K.  Lane, 
1899-190S,  pages  413  and  582  and  also  Opinions  of  Percy  V.  Long, 
City  Attorney,  1908-09,  page  335. 

The  language  of  the  Charter  which  your  informant 

i3  evidently  led  to  believe  makes  the  holding  of  two  positions 

unlawful  ia  as  follows: 

Sec.  4.  Art.  XVI: 

!,Any  person  holding  a  salaried  office  under 
the  City  and  County,  v/hether  by  election  or  appointment, 
who  shall,  during  his  term  of  ofxice,  hold  or  retain 
any  other  salaried  office  under  the  government  of  the 
United  States,  or  of  the  State,  or  who  shall  hold  any 
other  salaried  office  connected  with  the  government 
of  the  City  and  "Sounliy,  or  who  shall  become  a  member 
of  the  Legislature,  ehnll  be  deemed  to  have  thereby 
vacated  the  office  held  by  him  under  the  City  and 
County." 
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That  a  teacher  in  the  public  schools  is  not  an  officer 

hut  is  an  employee  whose  position  is  subject  to  contract  was 

held  in  the  cases  of  - 

Kennedy  t.  Board  of  Education,  82  Cal .  483-487; 
Marion  v.  Board  of  Education,  97  Cal.  606. 

These  opinions  are  in  conformity  with  the  views 
expressed  by  Meecham  on  Public  Officers,  Section  726. 

In  the  Marion  case  the  Court  designates  a  teacher 
in  the  public  schools  of  this  State  as  an  employee  whose  term 
of  employment  is  subject  to  contract,  as  distinguished  from  an 
officer,  and  who  has  no  definite  "term  of  office."  It  follows 
that  a  school  teacher  is  not  a  "salaried  officer"  under  the  City 
and  County  or  an  officer  at  all  under  the  City  and  County. 

If  the  Board  of  Education,  in  the  exercise  of  its 
authority,  determines  that  a  teacher  in  the  day  schools  of  the 
City  and  County,  can,  without  neglecting  his  or  her  duties  as 
such  teacher,  likewise  teach  in  the  evening,  schools  of  said 
City  and  County,  I  know  of  no  law  or  reason  why  such  person 
should  not  occupy  the  two  positions.  Should  the  duties  of  one 
at  any  time  conflict  with  the  individual's  ability  to  fully 
perform  all  of  the  duties  of  the  other,  in  such  an  event  the 
Board  of  Education  can  correct  the  evil  by  removing  the  teacher 
from  the  position  whose  duties  he  or  she  fails  to  fulfill,  in 
the  same  manner  as  such  Board  should  remove  any  other  employee, 
whether  oooupying  two  positions  or  not,  for  failure  to  properly 
perform  the  duties  of  such  position. 
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You  are  therefore  advised  that  the  allowance  hy  you 
of  the  two  warrants  to  the  same  individual  on  the  Treasury  each 
month,  one  in  payment  of  her  salary  as  a  day  school  teacher,  and 
the  other  in  payment  of  her  salary  as  a  night  school  teacher,  is 
not  in  violation  of  the  provisions  of  the  Charter  of  the  City 
and  County  of  San  Francisco. 

Respectfully, 

City  Attorney. 


A  DI20R 


tfeb.   10  th.   1917.  *"J  C\   \ 

Uentlemen: 

I   am  in  receipt    ©f  your  communication  as  follow*: 

close*'  herewith  please  fi     ': 

Copy   of  petition  of  the   SulliTBJ 
dat  ember  lb,    191^,    relative  to  the   exchange  of 

quit- claim   deeda  to  property  at  the  westerly  ten  i nation 
of  Lily  Avenue  West    of  Buchanan   Street. 

iAagroi.    of    western  Addition  Bio  ok  288,    showing  map 
arrangement    of  Lily  Avenue. 

•riptions   of  the  two  pieces   of  property  referred 
to   in  petitiea  *Ulv**  '  •   which 

a&i  d  <-  title. 

unieation  from  the  City   Engineer,    <*at *<  -    Srd, 

1916,    concerning  petition  of  the  .Sullivan  Estate  Company, 
herewith  transmitted. 

In  accordance  with  the  City  &igineer's   bu  on, 

will  you  kindly  advise  the  ■*«•* 

the   ovmerahip  of  property   at  the  westerly  •"*  °\  "lly  ** 
is  vested  in  the  Sullivan  Beta**  Company  sther  the 

party   fence  and  bulkhead  *******  levolve  on  the 

City  and   County  of   San  -o.M 

I   received  a  report   from  the  California  Pacific  Title 
Inauranee  Company  which  shows  that    the  Sullivsn    *****  Company 

(a  corporation)   is  the  owner  of  the  following  described  property. 

Q   at   a  point   in    Astern  Addition 
,    233.   which  is  perpendicular  ant    **«**rl7  one 

hirty-seven   (1*7)   feet   and  six   (J)  *»**••  *J~ 

the  easterly  line  of   Webster  utreet  .   and  in  a3  JC?" 

larly   distant   northerly  one  hundred  and   twenty    U80*/"*   £?" 
the  northerly  line  of  tag*  street;    and  running  t/ienct  «ft^ly 
■allel   with   eaid  line  of  Page  street  to  the  southerly  line 
nayes  Tract;    thence  northwesterly  along  said  line  of  Haye* 
Tract   to   a  point    thereon  which  is  M»*^f***_"  *£   «i* (6) 
easterly   one  hundred  and  thirty-seven    (137)   feet   and  six  16) 
inches  fro,    tft*   easterly  line  of    Webster  street;    and  th*ne* 
.ftwthpriv  parallel   with  said  line   of    .ebster  e 

Joint  o/beginniS.  Being  part   of  -.»•■ 

1  he  **M  report   shows  that   the  City  and  County  of  San 
tfraneisco  is  the  owner  of  the  following  described  property; 


BEGINNING  at  a  point   in  Western  Addition  Block  No. 288, 
which  is  perpendicularly   distant   easterly  one  hundred  and 
thirty-seven   (137)  feet  and  six  (6)   inches  from  the  easterly 
line  of  Y/ebster  Street,    and  is   also  perpendicularly  distant 
southerly   one  hundred  and  twenty    (120)   feet    from  the  south- 
erly line  of  Oak  street;    and  running  thence  easterly  parallel 
with   said  line  of   Oak  Street    twenty-seven   (27)   feet   and  six 
(6)  inches;  thence  at  a  right  angle  southerly  to  the  southerly 
line  of  Hayes  Tract;   thence  northwesterly   along  said  line  of 
Hayes  Tract   to  a  point   thereon  which  is  perpendicularly 
distant   easterly   one  hundred  and  thirty-seven   (137)    feet   and 
six  (6)   inches   from  the  easterly  line  of    vebster  btreet;and 
thence  northerly  parallel   with   said  line   of   Webster  street 
te  the  point   of  beginning.  Being  part   of  Lily  tftreet.   in 
Western  Addition  Bloc-c  .'Jo. 288. 

OI'INI '     . 
In  my  opinion,   the  said  report  settles  the  question  of 
owner  _'  the  various  parcels   of   land  involved. 

As  to  the  latter  portion  of  your  query    'whether  the  party 
fence  and  bulkhead  construction  should  devolve  on  the  City  and 
County  of  San  JTrancisco",   I  may  say  that   that   presents  no  question 
of  law  and  is  a  natter  of  policy  to  be  decided  by  the  proper 
officials   of  the  City  and  County  and  not  by  the  City  Attorney. 

Very  truly  yours, 


City  Attorney, 

boa:,  iks. 


V 

February  14th,   1917. 

Subject:     Extra-Twin  Peaks  Tunnel.  +-t  Q   J 

Gentlemen: 

I   am  in  receipt   of  your  communication  enclosing 
a  copy  of  a  communication  from  the  City  Engineer  under  date 
of  December  19th,    1916,    recommending  that  the  Board  of  Public 
Works  authorize  the  performance  of  extra  work  in  the  sum  of 
5^11,650.   in  the   construction  of  the  Twin  Peaks  Tunnel. 

You  ask  to  be  adviBed  whether   "the  Board  of  Public 
Works  has  the  legal   authority  to  authorize  an  extra  to  this 
extent  upon  a  public  contract".     The  contract  for  the  Twin 
Peaks  tunnel   is   approximately  #3,500,000.     The  contract 
specifically  provides  that   extras  may  be  ordered  and  paid  for. 
I  understand  that   the  extra  in  question  is  to  be  paid  for  out 
of  the  Street  Railroad  funds  and  not    from  the  assessments. 

In  my  judgment,    an   extra   of  #11,650.   in  view  of  the 
size  of  the  contract    can  be  properly  allowed  and  that  the 
extra  in   question  is   »  proper  one  under  the  provisions   of  the 
contract. 

Respect  fully, 


City  Attorney, 


BOARD  OF  PUBLIC  WORKS. 


&-> 


o 


February  13th,  1917. 


Dear  Sir: 

I  am  in  receipt  of  your  communication  asking  to  be 
udvised  if  the  Charter  permits  of  the  issuance  of  a  new  bond 
of  the  City  and  County  in  place  of  one  charred  by  fire-. 

OPINION. 

The  Charter  provides   no  method  for  the  issuance  of 
new  bonds   in  place  of  those  that  may  have  been  charred,    de- 
faced or  mutilated. 

The  Legislature  of   California  has,   however,   provided 
for  the  issuance  of  duplicates   of  bonds   or  other  municipal 
securities  in  such  cases  by  an   act    approved  February  23,    1907. 
(Stat  .1907, p. 53)     A  copy  of  this  act,    which  has  not   been  re- 
pealed,   is  transmitted  herewith. 

You  will   note  that    San  Franeinco   is  governed  in  such 
matters  by  the  provisions   of  this   act,    v.-hicb   cover  "rny   county, 
city  and  county,    city,   town,    irrigation  district,    school   district, 
or  other  municipal   corporation. " 

Respectfully, 


0  ty  Attorney, 


T  REASURSH. 


.- 


3an  Francisco,    I'eb.  19,    1917. 

1  ?</• 


Dear  Sir: 

You  have  asked  my  opinion  as  to  the  validity  of 
the  proposed  contract  between  the  Board  of  Public  'Vorks 
and  Robert  If,   Sear  la  in  the  matter  of  legal  services  and 
superintendence  of  right  of  way  work  on  the  Hetch  Hetchy 
project,  and  in  this  connection  you  have  submitted  certain 
questions  which  you  desire  to  have  answered  in  my  reply. 
I  enclose  a  copy  of  the  written  recommendation  made  jointly 
by  myself  and  the  City  Engineer  as  per  your  request.   The 
Mayor's  recommendation  was  made  orally  to  the  Board  of 
Supervisors  at  the  time  the  question  first  came  up. 

OPIHIOH 


Thei'e  is  no  doubt  in  my  mind  but  that  the  pro- 
posed contract  is  a  valid  agreement.   First,  so  far  as 
the  need  for  special  legal  services  is  oonoerned,  the 
joint  recommendation  of  the  Mayor,  the  City  Kngi»e«r  and 
the  City  Attorney  attest  the  fact  that  the  volume  of  liti- 
gation and  right  of  way  title  work  connected  with  the  Hetch 
Hetchy  project  is  such  that  it  cannot  be  properly  or  economic- 
ally handled  by  the  regular  city  legal  staff.   This  is 
particularly  true  where  so  much  of  the  court  work  has  to 
be  done  in  outside  counties.   The  exigencies  of  the  City 
Engineer's  const  ruction  program  ualce  it  imperative  fro:n  his 
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point  of  view  that  when  a  lawyer  has  o  oe  been  engaged  to 
take  up  this  work  that  the  City  be  assured  of  his  obligation 
to  continue  these  services  without  interruption  and  the  con- 
sequent delay  to  the  construction  vork  which  would  be  in- 
evitable if  for  any  reason  a  new  attorney  should  be  oalled 
in  after  the  right  of  way  acquisition  was  in  progress.  In 
the  light  of  these  circumstances  it  certainly  cannot  be 
said  that  the  proposed  agreement  contemplates  in  any  way 
the  imposition  of  unnecessary  legal  expense  upon  the  city 
and  county.   This  distinction  alone  would  take  the  ease 
out  of  the  rule  laid  down  in  Rafael  vs.  Boyle  and  kindred 
cases  where  the  attorneys  have  been  employed  without  refer- 
ence to  the  adequacy  of  the  regular  legal  staff  of  the  Oity 
to  handle  the  work  in  question. 

Your  next  question  relates  to  the  authority  of 
the  Board  of  Works  to  make  the  agreement  in  question.   The 
Charter  provides  (Article  VI,  Chapter  I,  Sec.  9)  that 
"The  Board  of  Public  'Vorks  shall  have  charge,  superintendence 
and  control,  under  such  ordinances  as  may  from  time  to  time 
be  adopted  by  the  Supervisors:   

"8.  Of  any  and  all  public  utilities  ovmed,  eon- 
trolled  or  operated  by  the  City  and  County,  or  v;hich  m 
hereafter  by  so  owned,  controlled  or  operated." 

There  can  be  no  ruestion  but  that  the  Hetch  Hetohy 
project  is  a  public  utility.   The  iioard  of  Public  ,orks 
has  long  ago  been  directed  through  Ordinance  Uo»  3442  of 
the  Board  of  Supervisors  to  take  charge  of  the  construction 
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of  this  project,  and  construction  is  in  progress.   All 
contracts  necessary  in  connection  with  such  construction 
h-vc  been  let  by  the  Board  of  Public  Vorks,  including  the 
employment  of  consulting  engineers  and  other  expert  ad- 
visors.  It  seems  to  me  altogether  proper  and  according 
to  the  spirit  and  interest  of  the  Charter  that  this  Board, 
which  is  given  direct  charge  of  the  construction  of  all 
public  works  and  the  letting  of  contracts  therefor  should 
also  let  the  contracts  for  expert  services,  whether  legal, 
engineering,  or  accounting,  which  are  required  directly  and 
solely  in  connection  with  that  project;   subject,  of  course, 
to  the  directory  and  regulative  power  of  the  Board  of  Super- 
visors in  all  matters  of  general  policy  and  finance,  to  the 
general  authority  of  the  City  Attorney  in  legal  matters, 
and  the  final  check  of  the  Auditor  in  matters  of  general 
accountancy  and  legality  of  expenditures.   The  Board  of 
Public  ..orks  is  created  by  the  Charter  as  an  exeoutive  in- 
strumentality to  whoa  the  Supervisors  may  delegate  the  work 
of  carrying  out  the  details  of  the  construction  and  operation 
of  public  utilities  which  the  people  have  declared  their 
intention  to  acquire.   The  proposed  contract  is,  in  my 
opinion,  a  proper  matter  to  be  so  delegated.   The  servioes 
therein  required  are  just  as  necessary  in  connection  with  the 
direct  construction  of  the  project  as  the  services  of 
engineers  or  other  experts. 

It  remains  to  answer  your  fuestion  as  to  v net her 
this  proposed  contraot  is  in  conflict  with  the  Charter  pro- 
visions governing  the  City  Attorney's  Offioe.   An  exaiaina- 
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of 
tion/Ordinanee  No.  4062  authorizing  the  agreement  shows 

that  the  charter  powers  and  duties  of  the  City  Attorney  with 

respect  to  the  direotion  of  legal  matters  are  respected. 

Section  2  of  the  Ordinance  provides  that  the  work  of  the 

special  counsel  is  to  be  "subject  to  such  general  control  of 

said  matters  as  may  be  vested  by  the  Charter  in  the  City 

attorney." 

The  ordinance  and  proposed  agreement  both  show  in 
their  preambles  that  the  City  Attorney  recommended,  not  only 
the  agreement,  but  the  lawyer  with  whom  it  is  to  he  made, 
selecting  one  of  his  ov/n  assistants,  in  hom  he  presumably 
has  confidence,  to  carry  out  the  work. 

i'he  agreement,  in  its  Sixth  paragraph,  expressly 
reeognizes  the  general  control  by  the  City  Attorney  of  liti- 
gation affecting  the  lie  tea  Hetohy  project,  and  the  services 
of  the  attorney  making  the  agreement  are  expressly  made 
subject  to  that  general  authority.   The  Charter  never  con- 
templated that  the  City  attorney  would  have  to  personally 
conduct  all  litigation  affecting  the  City.   Such  a  task  would 
be  impossible  for  one  man  to  execute.   He  is,  however,  placed 
in  general  authority  over  such  matters  and  is  assisted  in  the 
execution  of  his  duties,  not  only  by  his  own  assistants, 
but  bt  all  branches  of  the  City  government.   The  agreement 
further  provides  that  if  there  should  be  any  disagreement 
between  the  City  Attorney  and  the  special  counsel  .  Lth  whom 
this  agreement  is  to  be  made,  that  the  special  counsel  aay 
withdraw  from  the  matter  over  ..hich  the  disagreement  rises/ 
and  leave  the  City  Attorney  in  absolute  cjntrol  of  it. 


These  provisions,  taken  in  connection  with  the 
exigencies  of  the  situation  as  I  have  outlined  them, —  the 
real  need  for  additional  counsel,  the  interests  of  the  city 
in  being  assured  of  continuous  services  during  the  period 
of  right  of  way  acquisition  and  letting  of  construction  con- 
tracts, the  centralization  of  the  work  of  construction  in  the 
Board  of  Public  .  orks,  the  recommendation  of  the  City  Attorney 
as  to  the  scope  of  the  agreement  and  the  particular  lawyer 
with  whom  it  is  to  be  made,  and  the  specific  authorization 
for  the  agreement  by  the  Board  of  Supervisors,  to  my  Bint 
bring  the  contract  within  both  the  letter  and  spirit  of  the 
Charter.   They  further  clearly  distinguish  the  facts  of  this 
oase  from  the  rulings  in  Rafael  vs.  Boyle  and  Denman  vs. 
Webster,  where  unauthorized  attempts  were  made  by  municipal 
boards  .hose  duties  related  purely  to  the  ordinary  adminis- 
tration of  governmental  matters,  to  over-ride  the  City  Attor- 
ney's authority,  and  without  even  authorization  from  the  Board 
of  Supervisors,  to  incur  needless  expense  in  the  conduct 
of  litigation  by  employing  attorneys  of  their  own  choosing. 

In  answer  to  your  iinal  questions,  first,  it  would 
have  been  possible  to  increase  the  staff  of  the  City  Attorney 
in  accordance  with  Section  35,  Article  16  of  the  Charter, 
but  in  my  opinion  it  -o  Id  have  been  inadvisable  to  create  by 
such  means  a  permanent  position  for  »o  rk  of  a  temporary 
character  such  as  is  contemplated  in  this  agreement;   nor 
would  it  be  fair  to  impose  on  the  current  year's  budget  of 
expenses,  the  cost  of  work  which  is  a  uart  of  the  cost  of 
the  Hetch  Hetchy  project  and  should  be  properly  paid  out  of 
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bend  issue  funds  as  a  charge  against  said  project.   Second, 
Mr.  Searls  will  not  be  subject  to  the  jurisdietion  of  the 
Civil  Service  Commission,  beoause  he  is  not  made  an  employee 
of,  but  rather  a  contractor  with  the  Board  of  Public  .orks, 
and  furthermore  beoause  by  Section  11  of  Article  XIII  of 
the  Charter  "attorneys  and  physieians  employed  to  perform 
duties  included  in  their  j>rofe3sion"  are  not  subject  to  Civil 
Service  rules. 

Respectfully  submitted, 

City  Attorney. 


THE  AUDITOR. 


February  28,  1917. 

Subject:  Taxability  of  Assets  in  -^ $ 

Ancillary  Administration. 

Sir: 

I  am  in  receipt  of  your  communication  under  date 

of  February  24,  1916,  as  follows: 

"John  Doe  dies  in  London,  England,  leaving 
an  estate  of  personal  property  in  this  county,  con- 
sisting of  money  in  commercial  accounts,  also  Foreign 
Stocks  and  Bonds,  Ancillary  proceedings  are  then 
commenced  here  and  an  Executor  appointed,  etc.  to 
administer  on  that  portion  of  the  Estate  in  this 
County.  Can  I  under  the  law  assess  this  personal 
property  in  the  hands  of  the  local  executor  as  of 
the"  1st  Monday  in  March."' 

OPIHIOH: 

Section  3642  of  the  Political  Code  of  California 
provides  that  "The  undistributed  or  unpartitioned  property 
of  deceased  persons  may  be  assessed  to  the  heirs,  guardians, 
executors,  or  administrators;  and  a  payment  of  taxes  made 
by  either  binds  all  the  parties  in  interest  for  their  equal 
proportions". 

It  is  a  well  settled  principle  of  the  law  of  taxa- 
tion that  money  or  other  personal  property  held  by  an  ancillary 
executor  or  administrator  is  taxable  by  the  state  granting 
such  administration.   See  Cooley  on  Taxation,  Vol.  1,  p.  667. 
(Third  Edition.) 

This  doo trine  was  clearly  enunciated  by  the  Supreme 
Court  of  Iowa  in  the  case  of  Dorris  v.  Miller,  75  IT.W.  482, 
at  484,  in  the  following  language: 
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"We  do  not  think  it  is  true  that  money  or  property- 
held  in  this  state  by  an  ancillary  administrator  is  not 
subject  to  taxation.   It  ma;*  he  that,  if  taxes  were 
paid  upon  it  at  the  place  of  principal  administration, 
it  should  not  be  taxed  here.  But  this  is  not  the 
showing.   It  does  not  appear  that  it  was  ever  listed 
in  the  state  of  Pennsylvania.  Before  the  death  of 
John  I".  Miller,  the  money  which  was  being  loaned 
by  his  agent  was  taxable  in  this  state;  and  after 
his  death,  and  until  the  transfer  of  the  funds  to 
the  place  of  principal  administration,  it  was  prima 
facie  taxable  here.  Monoy  in  the  hands  of  an 
executor  or  administrator  is  not  exempt  from  taxa- 
tion simply  for  the  reason  it  is  not  being  loaned 
or  invested.   These  are  general  rules,  which  do  not 
require  the  citation  of  authorities  in  their  support." 

So  far  as  you  have  advised  me ,  the  property  to 

which  you  refer  in  your  communication  has  not  "been  taxed 

elsewhere,  and  the  rule  of  the  above  case  would  apply. 

To  the  same  effect  was  the  decision  in  the  case  of  - 

State  v.  Sohaedler,  90  K.E.  90. 

There  the  court  held: 

"The  funds  upon  which  this  particular  tax  was 
levied  were  admittedly  sent  to  this  state  for  invest* 
ment,  and  were  so  being  held  by  the  agent  at  the  death 
of  the  owner.   They  had  "been  kept  here  for  a  period  of 
over  20  years,  earning  large  profits.  During  all  that 
time  they  had  enjoyed  the  protection  of  the  law  of 
Iowa,  and,  even  upon  appellant's  theory,  were  taxable 
until  the  death  of  John  P.  Miller.   .Vhile  the  agency 
of  17. W.  Miller  then  ceased,  the  property  remained 
there  subject  to  local  administration,  demanding  the 
attention  and  protection  of  the  courts;  and,  in  our 
judgment,  until  such  administration  was  complete, 
and  the  proper  order  entered  for  the  transfer  of  the 
funds  to  the  nonresident  executor,  the  right  of 
taxation  in  this  state  continued.   The  fact,  if  it 
be  a  fact,  that  the  appointment  of   .   .  filler  as 
executor  was  an  error,  is  entirely  immaterial  to  the 
consideration  of  the  question  before  us.  Until  that 
appointment  was  revoked,  he  was  the  legal  custodian 
of  the  assets  of  the  estate  within  this  jurisdiction, 
and  for  the  time  being  the  legal  title  was  also  in  him. 


<r 


42 


-3- 

It  was  his  duty  to  list  it  for  taxation,  and  it  is 
likewise  the  duty  of  his  successor  in  the  ancillary 
administration  to  pay  the  tax." 

In  view  of  the  foregoing,  you  are  advised  that 

money  and  other  personal  property  of  a  deceased  resident 

of  a  foreign  country  is  assessable  in  the  hands  of  the 

local  or  ancillary  executor  or  administrator  as  of  the 

first  Monday  in  March. 

Respectfully, 

City  Attorney. 


ASSESSOR. 
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Subject:  Auditing  of  Demand  under 

Sec.  1699,  Political  Code. 

Sir: 


March  3,  1917. 


I  am  in  receipt  of  your  communication  as  follows: 

"I  am  in  receipt  of  a  demand  from  Kate  1.  Grace 
a  teacher  in  the  School  Department,  for  tue  sum  of 
$582.65  which  she  claims  was  wrongfully  withheld  from 
her  during  the  years  1909  and  1910  by  the  Board  of 
Education. 

In  addition  to  the  demand  of  Miss  Grace,  Alfred 
Roncovieri ,  County  Superintendent  of  Schools,  has  also 
signed  a  demand  dated  June  15,  1916,  in  her  favor  for 
the  same  amount  payable  out  of  the  School  Fund  for 
1909,  1910,  1911,  at  the  same  time  notifying  me  by 
letter  that  on  the  25th  day  of  April,  1916,  Honorable 
Edward  Hyatt,  State  Superintendent  of  Public  Instruction, 
rendered  and  entered  his  decision  in  favor  of  Miss  Grace 
against  the  Board  of  Education  and  awaraed  her  judgment 
in  the  sum  of  $582.65.  Payment  is  demanded  under 
provisions  of  the  fir«t  subdivision  of  Section  #1699 
of  the  Political  Code  of  the  State  of  California. 
In  reply  to  these  communications  from  the  Superintendent 
of  Schools  and  Miss  Grace  the  Board  of  Education  has 
protested  that  the  State  Superintendent  had  no  authority 
conferred  upon  him  by  Section  #1699  of  the  State  School 
Law  to  adjust  a  claim  five  years  old. 

7/ill  thank  you  to  advise  me  -.-/hether  in  your 
opinion  I  should  audit  the  demand  of  the  Superintendent 
of  Schools  without  the  approval  of  the  Board  of  Education." 

OPINION: 

A  full  statement  of  the  facts  of  the  case  will  be  found 
in  the  report  to  the  State  Superintendent  of  Public  Instruction 
by  the  Superintendent  of  Schools  of  San  Francisco,  which  report 
is  returned  herewith. 

I  desire,  however,  to  quote  from  the  report  of  the 
matter  presented  to  the  Board  of  Eduoation  on  May  16,  1916, 
by  its  committee  on  Finance,  which  report  will  be  found  in  the 
minutes  of  the  meeting  of  the  Board  of  Education  of  May  16,1916: 
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"Wlth  reference  to  the  communication  fro   r.  Kdward 
Hyatt.  St.->te  Superintendent  of  Public  Instruction,  wrier 
date  of  Anril  25,  1916,  in  the  case  of  Hiss  Kate  L.  Grace, 
the  Finance  Committee  reports  that  the  olaim  of  Mis a  Grace 
that  is  now  approved  by  the  State  Superintendent  of 
Public  Instruction  ia  for  services  rendered  from  August, 
1909,  to  October  1,  1910,  a  period  more  than  five  years 
ago.  During  the  time  that  Miss  Grace  was  a  probationary 
teacher  before  August  1,  1909,  several  adverse  reports 

arding  the  efficiency  of  -liss  Grace  as  a  teacher 
•/ere  filed       le  Board  of  Education  by  principals, 
one  of  whom  is  now  a  Deputy  in  the  office  of  tne  Gity 
Superintendent  of  Schools.   On  the  basis  of  these  reports 
the  Board  of  Education,  after  ooael4ering  tiu      anility 
of  exercising  the  power  it  undoubtedly  had  of  oraerin-T  the 
teacher  rr-aoved  fro;i  the  department,  placed  her  upon  the 
unassifmed  list  pending  an  investigation.  During  the 
period  from  August  1,  1909,  to  October  1,  1910,  while 
Miss  Graoe  was  on  the  unassirmed  1   ,   W  substituted 
in  various  schools  and  was  paid  the  usual  rate  given 
substitutes  according  to  the  salary  schedule.  It  is 
true  that  the  Board  of  Education  of  that  year  erred  in 
delaying  to  an  inexcusable  degree  the  proposed  investi- 
gation." 

Section  1699,  paragraph  one  of  the  Political  Code 

provides  as  follows: 

"Appeal  ifhero  teacher's  salary  withheld.  First--- 
Any  teacher  whose  saTaxy  Is  ""iiTEheTdmay  appeal  to  the 
superintendent  of  public  instruction,  who  shall  there- 
upon require  the  superintendent  of  schools  to  investigate 
the  matter  and  present  the  facts  thereoi  to  him.  The 
judgment  of  the  superintendent  of  public  instruction 
shall  be  final;  ea&   upon  receiving  it,  the  superinten- 
dent of  schools,  if  the  judgment  is  in  favor  of  the 
teacher,  shall,  in  case  the  truBtees  refuse  to  Issue 
an  order  for  said  withheld  salary,  issue  his  requisition 
in  f-vor  of  said  teacher." 

This  paragraph,  under  the  provisions  of  which  relief 
is  sought  by  the  petitioner  herein,  was  fully  discussed 
interpreted  in  the  seccnt  case  of  William  v.  Bagnelle,  reported 
in  138  Cal.  699.  (1903). 

The  Court  therein  held  as  follows: 

he  first  contention  is  bn3ed  on  section  1699 
of  the  Political  Code,  //hioh  reads  as  follows: 
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2J&27   teacher  whose  salary,  is  withheld. may  appeal 
to  the  superintendent  of  publxe  Instruction,  Who 

shall  thereupon  require  the  superintendent  of  schools 

to  investigate  the  matter  and  present  the  facts 

thereof  to  him.  The  judgment  of  the  superintendent 

of  Puhlic  instruction  shall  he  final ;  and  upon 

receiving  it,  the  superintendent  of  schools,  if  the 

judgment  is  in  favor  of  the  teacher,  shall,  in 

case  the  trustees  refuse  to  issue  an  order  for  said 

withheld  salary,  issue  his  requisition  in  favor  of 

said  teacher .T 

It  must  he  considered  and  construed  in  its 
entirety,  and  the  main  inquiry  is,  when,  and  hy  whom, 
is  the  'salary  withheld,1  so  that  the  appeal  of  the 
teacher  may  he  taken  to  the  superintendent  of 
puhlic  instruction? 

We  think  the  section  itself  furnishes  the  answer, 
and  that  when  it  speaks  of  a  f  withheld  salary* 
it  means  a  withholding  hy  the  hoard  of  school 
trustees,  of  the  original  warrant  in  favor  of  the 
teacher. 

An  analysis  of  the  section  we  believe  will  make 
this  apparent.  The  first  portion  of  it  provides, 
simply,  that  any  teacher  whose  salary  is  withheld 
may  appeal  to  the  superintendent  of  puhlic  instruction. 
There  is,  in  this  portion  of  the  section,  no  defini- 
tion of  a  'withheld  salary.'   It  simply  confers  the 
right  of  appeal. 

The  next  portion  provides  for  an  investigation 
and  presentation  of  facts  to  him  hy  the  county 
superintendent.  This  deals  solely  with  the  presen- 
tation and  submission  of  the  evidence. 

It  is  next  provided  that  the  superintendent  of 
puhlic  instruction  shall  (on  the  facts)  pronounce 
a  final  judgment,  of  which  he  advises  the  county 
superintendent,  and  the  section  then  declc?.res  that, 
'upon  receiving  it  (the  final  judgment)  the  super- 
intendent of  schools,  if  the  judgment  is  in  favor 
of  the  teacher,  shall  in  ease  the  trustees  refuse 
to  issue  an  order  for  said  withheld  salary  issue  his 
requisition  in  favor  of  said  teacher.* 

This  last  portion  of  the  section  clearly  informs 
us  that  "said  withheld  salary'  results  from,  and 
consists  of,  the  refusal  of  the  trustees  to  issue 
their  warrant  in  the  teacher's  favor.  It  is  only 
on  such  withholding  that  the  judgment  can  operate  hy 
the  terms  of  the  section,  and  certainly  what  con- 
stitutes the  'withholding'  mentioned  in  the  opening 
clause  of  the  section  from  which  the  teacher  is 
given  the  right  of  appeal,  must  he  determined  hy 
the  relief  upon  final  judgment  to  which  he  would 
he  entitled.  As  the  judgment  hy  its  terms  Is 
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limited  in  its  operation  exclusively  to  a  case 
'where  the  trustees  refuse  to  iBsue  an  order  for 
said  withheld  salary,'  the  right  of  appeal  must 
also  necessarily  he  limited  to  a  case  where  the 
salary  is  withheld  "by  the  trustees." 

Applying  the  doctrine  of  this  case  to  the  facts 

of  the  Grace  petition,  it  will  he  seen  that  if,  after  the 

ruling  of  the  State  Superintendent  of  Public  Instruction, 

it  were  again  necessary  to  obtain  the  approval  of  the  Board 
of  Education,  a  very  peculiar  condition  would  exist.  Che 

Board  of  Education  would  he  called  upon  to  investigate  the 

matter  of  their  own  refusal ,  a  matter  in  which  they  had 

already  prejudged,  and  be  expected  to  do  it  impartially. 

I  hardly  think  the  legislature  contemplated  any  such  thing. * 

( .illiams  v.  Bagnelle,  138  Cal.  at  703). 

She  only  question  which  remains  is:  Has  the 
petitioner  failed  to  file  her  claim  within  a  reasonable  time? 

It  appears  from  the  record  that  she  was  transferred 
to  the  unassigned  list  August  1,  1909.  She  requested  an  im- 
mediate hearing,  which  was  delayed  until  July  1910.  Thereafter, 
on  Decemher  22,  1911,  the  Board  of  Education  passed  a  resolution 
approving  her  claim*  Before  it  was  paid  the  Board  rescinded 

its  approval  March  7,  1912.   On  February  24,  1913,  the  petitioner 
filed  a  written  request  with  the  Board  of  Education  for  the 
amount  due  her.  Uo  action  was  ever  taken  by  the  Board  on  this 
request.  Thereon  the  petitioner  appealed  to  the  State  Super- 
intendent of  Public  Instruction  under  the  provisions  of 
paragraph  1  of  Section  1699  of  the  Political  Code.  The 
State  Superintendent,  after  investigation,  made  the  following 
decision: 
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April  26th,  1916. 

"TO  3H0M  IT  Wn 

This  is  to  certify    that  I  hare   investigated   I 
case   of  Miss  Krte  i.  Grace  by  requiring  ty 

Superintendent  of  San  francisco  County  to  investigate 
I  matter  and  present,  the  facts  thereof  to  rae. 

This  has   been  done   as  directed  by  Section  1699, 
and  the  ret  the   invea..  has  been  suoi 

to  convince  me    Hurt  Miss  Graoo's  contention  is 
founded   in  justice  and  fairneay,   and  I  ore 

record  my  decision  in  her  favor.     All  those  concerned 
vrill    tsiio   uoiice   and    ha   governed   accord in; 

't&rj  truly  yo.       , 
riES  HYATT 
Superintendent   of  Public   Instruction." 
A8  section  1699  of  the  Political  Code  contains  no 
reference  to  the  time  within  which  an  appeal  must  he  made, 
a  fair  interpretation  is  that  it   should   be  within  a  reasonable 
time. 

The  facts  show  that   the  petitioner  has  used   reasonable 
diligence,   especially  in  view  of  the  fact  that,   in  the  words  of 
the  report  of  !  ;     littee  on  finance  of  the  Board  of  Education 

cited  above    "it   is   true   that   the  3o  | rid  on  of   that 

year  (1910)   erred  in  delaying  to  an   inexcusable  degree   the 
proposed  inve8^igation• 

In  view  of  the  'lag,  you  axe  advised  that  it   is 

your  duty  to   eudit   the  demand   ox    tfea    s>uperinti  ndent   of  Schools 
without  the  apr.-rovul  of  the  flot. ,  ducation. 

Respectfully, 

City   Attorney, 

AUDITOR. 


March  9th,    1917. 

Gentlemen;  1^1. 

I   can   In  receipt    of  your  communication  as   follows: 

"I   have  been  directed  by  the  Board  of  .Fire 
Commissi  oners  to  re rspeet  fully   request    an  opinion   from 
you  as  to  whether  or  not    the  Aherns-Fox  Pi  re  Bnglne  Co. 
of  Cincinnati,    0.,    is   liable  to  the  City  and  County  of 
San  Franc  1  a co   on  their  guarantee. 

I   atn  enclosing  herewith  the  I    contr 

and  bond,    also   correspondence  between  the  Aberns-^ox  Co, 
and  this   Department  . 

1    Bermingham,    Superintendent    of 
Engines   and  tie  writer  will   be  nl>i. :■.  sed  to   go   over  this 
•  matter  personally  with  you  at   your   convenience." 

Accompanying  your  coru  u"ic  ti  on  were  tf  e   records  and 
papers  in  the  matter.      I  have   examined  the  contract  ,   together  with 
all  the  papers   sent    to  me,    and  I   am  of  the  opinion  that   the  guaran- 
tee  of  the   specifications  t©  the  effect  that   the   "contractor  will 
be  required  to  guarantee   each   piece  of  apparatus   delivered  under 
these   specifications  against    defects  in  material   and   workmanship 
for  a  period  of  three  years   service"  is   still    enforceable  not 
withstanding  the   reduction  in  the  1  .id  to  the   contractor  by 

reason  of  the  failure  of  the  appftra&tui  to  meet   the  minimum  speed 
and  the  protests   of  the  contractor. 

In  case  there  are   defects   in  material  and  workmanship  within 
the  period  specified,   the   contractor   should  be  notified  to   remedy 
the   defects,    and  if  upon  reasonable  notice,  the  contractor  does   not 
comply  with  the  guarantee,   the  City  would  be  legnlly   entitled  to 
remedy  the  defects  itself  a>  ge  the  cost   thereof  to  the  con- 

tractor.     In  the  latter  ease,    if  the  contractor  does   not    recoup 
the   City   for  the  aununt    expended  for  the   repairs,  tie   City   con 

then   proceed  against  the  contractor  and  its   surety. 

^«ry  t  ruly  yours , 

BOAHD  01?  i'l  lOmmB,  CITY  AS 
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March  15,  1917. 


Subject:  Liability  Under  Workmen's  Compensation 

Act  for  Injuries  to  Men  Working  in  the  1  ^ 

Auditorium  other  than  City  Employees. 

Gentlemen: 

I  am  in  receipt  of  your  communication  of 

February  1,  1917,  in  which  you  ask  to  be  advised  whether 

there  is  any  liability  on  the  City,  under  the  Workmen's 

Compensation  Act,  in  case  of  injury  to  men  working  in  the 

Exposition  Auditorium  other  than  City  employees. 

OPIBIOU : 

Section  30  of  the  Workmen's  Compensation  .Act 
attempts  to  impose,  in  addition  to  the  liability  upon  the 
immediate  employer,  a  liability  upon  the  "principal,  any 
general  contractor  and  each  intermediate  contractor  who 
undertakes  to  do  or  contracts  with  another  to  do  or  to 
have  done  any  work",  such  liability  to  run  in  favor  of 
"any  employee  injured  while  engaged  in  the  execution  of 
such  work,  or  to  his  dependents,  in  the  event  of  his  death". 

This  provision,  insofar  as  it  attempts  to  create 
a  liability  upon  persons,  other  than  the  immediate  employer, 
was  considered  by  our  Supreme  Court  in  the  case  of  Carstens 
v.  Pillsbury,  172  Cal.  572.   In  that  case  the  Court  held 
that,  under  our  State  Constitution,  the  Legislature  had 
no  power  to  confer  upon  the  Industrial  Accident  Commission 
the  power  to  make  an  award  in  any  case  against  any  person 
other  than  the  immediate  employer  of  the  injured  employee. 
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The  Court  expressly  refrained  from  passing  upon  the  question 
whether  or  not  the  Legislature  has  the  power  to  create  such 
a  liability  and  based  its  decision  solely  on  the  ground  of 
jurisdiction  above  mentioned. 

Conceding  that  the  Legislature  has  the  power  to 
create  such  a  liability,  the  question  remains  whether, 
having  attempted  in  the  Workmen's  Compensation  Act  to 
create  a  liability  to  be  enforced  in  a  certain  way,  i.  e. 
before  the  Industrial  Accident  Commission,  when  the 
remedy  before  that  Commission  has  been  declared  uncon- 
stitutional, the  right  must  fall  with  it  or  can  be  enforced 
in  some  other  way.  It  is  the  general  rule  that  where  a 
new  right  has  been  created  and  a  remedy  for  its  enforcement 
has  been  provided,  the  remedy  so  provided  is  exclusive. 

1  C.J.  p.  989. 

I  am  inclined  to  hold  therefore ,  that  the  right 

which  we  are  discussing  must  fail  with  the  failure  of  the 

remedy  before  the  Accident  Commission.  This  opinion  is 

strengthened  by  the  fact  that  Subdivision  3  of  Section  30 

of  the  Compensation  Act  provides: 

"The  commission  may,  in  its  discretion,  order 
that  execution  against  the  principal ,  general  eon- 
tractor  and  any  intermediate  contractor,  be  stayed 
until  execution  against  the  immediate  employer 
shall  be  returned  unsatisfied." 

This  provision  cannot  be  carried  into  effect 

if  the  right  attempted  to  be  created  is  enforceable  in  the 


-5- 

courts  of  law;  and  I  am  of  the  opinion  that  the  right  and 
remedy  against  the  principal  are  so  far  interwoven  with 
the  right  and  remedy  against  the  immediate  employer  that 
they  cannot  he  separately  enforced. 

I  am  convinced  from  a  reading  of  the  whole  act 
that  the  Legislature  did  not  intend  to  create  any  rights 
which  should  be  enforceable  in  any  manner  other  than  that 
provided  in  the  act  itself,  and  the  remedy  so  provided 
having  failed  the  right  must  fall  with  it.  For  this  reason 
I  advise  you  that  there  is  no  liability  upon  the  City  in 
the  case  you  have  suggested. 

Respectfully, 

City  Attorney. 


BOARD  OP  SUPERVISORS, 
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March  15th,   1917. 

Subject:     Appropriations  for  School  Purposes: 
Control   of  in  Board  of  Education. 

Gent  lemen: 

I  am  in  receipt  of  your  request  for  an  opinion  dated 
January  23,   1917,   as  follows: 

"I  have  the  honor  to  transmit   herewith  copy  of 
report   of  the  Buildings   and  Grounds   Committee   of  the  Board 
of  Education  approved,    and  recommendations   contained  therein 
adopted,   at    a  meeting  of  the  .Board  of  Education  held  this 
day       In  accordance  therewith,   will  you  kindly  furnish  the 
Board  of  Education  with  an  opinion  on  the  following  questions: 

Does  not  the  law  require  that   all  appropriations 
made  in  the  budget,    directly   or  indirectly,    for  school  pur- 
poses,   be  made  to  the  Board  of  Education  and  subject   to  con- 
trol by  the  Board  of  Education  - 

and,   in  particular  -   Does  not  the  law  require  that 
such  items   as  the  following,   Nos.   67,    68,    69  and  70   of  the 
budget  of  the  present   year,  be  made  to  the  Board  of  Education 
and  the  administration  of  funds  corresponding  to  such  budget 
items  be  placed  in  the  hands   of  the  Board  of  Education? 

The  Board  of  Education  respectfully  reouests  that 
it  be  favored  with  this  opinion  at  the  very  earliest  possible 
date?" 

OPINION: 
The  Charter,    Chapter  V,  Article  VII,   Sections  1  and  2 
provides  for  the  levying  of  a  tax     each  year  for  the  Common 
School  Fund.     This  fund  is  placed  by  the  Charter  under  the 
complete  control   of  the  Board  of  Education, and  former  City 
Attorney  Franklin  K.   Lane,    in  an  opinion  dated  Karch  10,    1900, 
(Lane's  Opinions,   p.   200)   advised  the  Board  of  Supervisors  that 
demands  of  the  Board  of  Education  need  not  be  approved  by  the 
Supervisors. 

Chapter  VI  of  Article  VII,    Sections  1  and  2  of  the 
Charter  provide  as  follows: 
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»;i«Kjt  >  on  1.      When  any  locality  in  the   City  and  County  it 
unprovided  with  sufficient   school  accoF6  ■odations,   the  Board  of 

ducat  ion  may,    by   resolution,  make  a  requisition  upon  the  Board 
of  Public  Works  for  plana  and  specifications   and  estimates  for 
a  new  school  house,    specifying  the  number  of  class  rooms  needed, 
the  location   oi"  the  proposed   school  houBe,   the  date  on  which  it 
should  be   completed,   the   ?w\ount   of  money  in  the   School   iVnd 
avail  ah  \v>  for  the   ourprr<? ,     .nd   such   ether  information  an   will 
enable  the  Board   of  Public   Works  to  p    ;r>ars  the  necessary  plans, 
■  on*?   and  estimates   of   co,  t   for  mob   schaal  house. 

It"  such   plana,    r.r-  g   and  entimaten  are  approved 

by   the  Beard  of   iiducat  •  on   they  shall   be   endorsed   "Aporoved ,  " 
with  the  date  of  such  approval,   by  the  President    and  Secretary 
thereof,   and  returned  to  the  Board  of  Public   \/orkr.,    which   shall 
proceed  without    delay  to  have  such  nchool  hour.e   contrtructed 
and   coiiipi  ■=*  ed  in  accordance  therewith, 

.hen   such   school   house   ir,   oo;pleted,   the    '-'o-ird.  of  Public 
Works   shall   notify  the  Board  of  Education  to    examine  the  pp      , 
and  if  it  has  been  built   in  accordance  with  the  pl«n»  and  speci- 
fications and  within  the  estimated  cost   thereof,    the  Board  of 
ucation   shall   accept   and  tfke  possession  of  it," 

"'-'ec.    2,      vshen  any  school  house.   V  ,    fence  or 

rty   belonging  to,    or  connected  with  or  under  the 
,  card  of  Education,   needs   repairing,    altering 

owing,  th«  Board  shall  notify  the  Board  of  Public  Works, 
specifying  in  general  terms  the  work  t  o  be  done.     The  Board  of 
I   Ciuse  lue  same  t  o  be   done  forthwith,   if  the 
undred  and  fifty   dollars; 
tthevwlsa  the    ftdWNl  of  Public     orks   shall  plans,    speci- 

fications and  f>::tbi-t?s   of    cost  to  the  Board  of   Education  for 
its  approval,    and  roved   as  provided  in  section   one  of 

xhis  Chapter,    the  hoard  of  .Public  Works   shall   cause  the  same  to 
be  done,   and  if  done  in  accordance  with  the  plans  and  specifi- 
cations,   and  within  such   estimate,  the  same  shall   be  accepted 
and  shall  be  paid  for  out   of  the  Common  School  Jfund, " 

ier  these  provisions  tiie   control  of  the   construction  and 
repair  of  school   buillii    -    i>  -i  in  the  Board  of  Education  and 

i    control   having  been  given  express';,  ur  Jioard  by  the  Charter 

must   be  held  to  be  exclusive, 

I  therefore  advise  you  that  tho  prop*?.-   --oeedure  in  raiing 
up  the  appropriations  in  the  budget    is  to  set  aside  any  amounts  which 
may  be  |  rovi  ded  for  the  construct  buildings 

in  the  Common   ochool   Fund, 

The  further  question  is  here  presented  as  to  the  control   of 
the  particular  items  which  you  referred  to  iv.  your   c  ,      ese 

have  been  appropriated  by  the  .Supervisors   for  the  purpose  of  construct- 


ing  and  repairing  school  buildings  and  the  purchase  of  school   lands, 

but  they  have  been  placed,   not   under  the  head  of  the  Common  School 

Fund,   but  under  the  head  of  the  General  Fund. 

A  somewhat   similar  question  was   considered  by  the  Court    of 

Appeals  of   Colorado  in  Hover  v.  People,   68  Pac .   679.     The  Charter 
of  Denver  gave  control   of  all   appropriations  for  the  use   of  the 

Fire  Department  to  the  Bureau  of  the  Fire  and  Police  Departments. 
Nevertheless,    the  City  Council   of  Denver  appropriated  Thirteen 
thousand  dollars  for  the  use   of  the  Fire  Department  t  o  be  expended 
by  the  "Commissioner  of  Supplies.     The  Court    of  Colorado,   in  passing 
upon  this  attempt   of  the  Council  to  take  the  control  of  the  expendi- 
ture of  this  appropriation  from  the  Police  and  Fire  Bureau  said: 

"Phi  a  provision  for  the  expenditure  of  the  money  is  in 
direct    contravlnt  ion  o?  the  law!     Jn  the  operation  of  bureaus, 
tne  fer?ormanIe  of  its   executive  functions,   *he  control   of 
the  fire  Ind  police  departments  and  the  expendit  ure     f  all 

ctSyVcinca* irabSol^elTpowerl'ess  to  take  from  it  a  single 
one  of  its  prerogatives." 
The  Court   therefore  held  that  the  provision  In  the  appropriation 
that  thie  item  should  he  expended  hy  the  Commissioner  of  Supplies 
.as  void  and  that  the  complete  oontrol  over  this  item  remained  in 

the  police  and  fire  bureau. 

I  am  of  the  opinion  that   the  attempt  to  take  the  oontrol  of  the 
items  here  in  question  from  the  Board  of  Education  is  squally  void 
and  that  those  items,  having  been  appropriated  for  purposes  over 
*ich  the  Charter  gives  the  Board  of  Education  complete  control.must 
h.  considered  a  part   of  the  Common  School  Eund  and  subject  to  the      * 
control  of  the  Board  of  Education,  as  provided  in  Chapter  VI.  Artie* 


VII   of  the  Charter  above  quoted,   notwithstanding  the  particular 
budget    item  drawn  upon  for  a  specific  school  purpose  may  be  found 
in  the  budget  appropriation  to  some  other  department.   Otherwise 
the  budget    item  would  fail,   for  the  reason  that  the  charter  having 
placed  under  the  jurisdiction  of  the  Board  of  Education  school 
expenditures,   which  Jurisdiction  is   exclusive,   no  other  Board  has 
power  to  make  the  expenditure  for  thtse  purposes  independent  of 
the  Board  of    dducatton. 

Respectfully, 

City  Attorney. 


S0*KI)  UP    JBOCATICI. 


IffD/lM 


^6 


March  22,1917, 


SUBJECT:  Control  of  Playground 
Commission  over  Funds. 


iir:- 


I  am  in  receipt  of  your  communication  of  .arch  15th, 1917 , 


which  reads  as  follows: 

"Three  demands  charged  against  Budget 
item  #308  -  an  appropriation  set  aside  to 
the  Playground  Commission  for  the  purchase 
of  a  site  for  a  new  olayground  for  the  mission 
District  ~  $25, .000  —  have  reached  me  for 
approval.  These  demands  are  for  the  appraise- 
ment of  lands  in  said  district, and  have  been 
aporovea  by  the  education,  Parks  and  Playgrounds 
Committee  of  the  Board  of  Supervisors,  also  by 
the  Finance  Committee  of  the  Board  of  Supervisors 
and  approved  by  the  Board  of  supervisors  in  open 
session  on  February  13,1917.  I  have  not  audited 
the  demands  for  the  reason  that  they  have  not 
been  aooroved  by  the  Playground  Commission.  I 
presented  the  natter  to  the  Playground  Commission 
and  they  saia  they  knew  nothing  at  all  about  tne 
matter  as  the  appointing  of  the  appraisers  had  not 
been  referred  to  them,  nor  the  results  of  the 
appraisers'  employment.   I  v/ill  be  oleased  to  have 
you  advise  me  whether  in  your  ooinion  these  demands 
are  valid  and  if  I  should  audit  same  without  the 
approval  of  the  Playground  Commission;  m  otlaer 
words,  has  the  Board  of  Supervisors  the  authority 
to  appoint  appraisers  and  purchase  land  for 
Playground  purooses  v.dthout  the  approval  of  the 
Playground  Commission  when  the  appropriation  is 
distinctly  set  aside  in  the  annual  Budget  for 
the  Playground  Commission?" 

o:jiuioa. 

Section  5,  of  Article  14-a  of  the  Charter  in  part 
provides  as  follows: 
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"The  Commissioners  may  purchase  in  the  name 
of  the  City  and  County  of  San  Francisco  lands  to  be 
used  as  children's  playgrounds  and  recreation  centers, 
with  any  moneys  legally  appropriated  for  such  purpose 
or  acquired  by  gift,  legacy  or  bequest  for  such  purpose." 

Section  10  of  the  same  Article  of  the  Charter  in 

part  reads  as  follows: 

"The  Supervisors  shall,  for  the  nurchase, 
development,  equipment  and  maintenance  of  the  aforesaid 
playgrounds  and  recreation  centers,  annually  appropriate 
to  the  Playground  Commissioners  at  the  time  of  making 
the  Budget  such  amount  as  may  in  their  judgment  be 
necessary  or  proper,  and  the  funds  so  appropriated  shall 
be  credited  to  the  Playground  Fund  of  the  General  Fund, 
and  the  Playground  Commissioners  shall  have  the  exclusive 
management  and  disbursement  of  the  same." 

Article  14-A  of  the  Charter  was  added  as  an  amendment 
to  the  Charter  on  November  5,1907,  and  in  so  far  as  it  places  under 
the  control  of  the  Playground  Commission  the  purchase  of  oronerties 
for  playground  and  recreation  centers  and  the  exclusive  management 
and  disbursement  of  the  funds  appropriated  to  the  Commission,  it 
supersedes,  being  a  later  enactment,  the  orovision  of  the  Charter 
which  provides  that  the  Supervisors  shall  have  power  to  "purchase 
or  acquire  by  condemnation  such  property  as  may  be  needed  for  public 
use. "  (Subd,l£,Sec.l,Chap.II,Art.II ) 

The  Charter  having  committed  to  the  Playground 
Commission  the  power  to  ourchase  oroperties  required  for  the 
purposes  of  the  Commission  and  having  olaced  under  the  exclusive 
management  and  control  of  the  Commission  all  funds  legally  appropriated 
to  the  Commission,  it  necessarixy  follows  that  any  claim  against  funds 
appropriated  to  the  Commission,  either  for  th<;  purchase  of  -rooerty 
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or  for  tho  omoloyuient  of  ippraisers,   which  is  ■   -irooor  charge 

Inst  a  funtf  riuted  for  rohaee  of  property,  must 

originate  in  the     X  „i  round  Commission  and  demands  thereon  inust 
be  tup  > roved  by  the  Ooiauission. 

Respectfully, 

City  attorney. 


AUDITOR. 


GL/AP 


April  £,  1917. 


Subject:      V  trtt   of  Bill 

Is  not  at&yea  by  iotioe 
of  it  lost. 


Tqi 


eeatlemea: 

My  opinion  in  re  on   the  following 

A  bill  oducco.  in  the  Board  of  Supervisors 

for  the   expenditure  of  public  money  eacoe*  ding  Jtotf  hundred 
dollar  a  in  amount.     The  ayea  «nl  noes  are  taken;  a  majority 
of  the  Supervisors  vote  aye   aN0  uae  member ,  voting  no, 

r-ee  his  vote  from  no  to   aye   and  gives  noi-ioe   that  on 
the  following  legislative  day  he  will  iaove   I  or  a  reconsidera- 
tion.     £he  .to  est ion   arisen  -  doe;*   this  /xooice,    iriren  by  the 
member,   stop  the  publics t; ion  of  the   bill. 

.  EflV: 
the  power a  v-iaors,   as 

laid  down   in  Chapter   I,   Article    II   of   vhe  Charter,   is   the 
powc/  to  establish  rales  for  .  '  .    I*   Sec. 

4,   Chap.   I,  Art.   II).     Rules,  however,   adopted  pTCTWW*  to 
this  power,  must  be  oonsistent  with  the  provisions  of  the 
Charter  relative  -a  Board.      It   is, 

of  course,   fundacxcntal   tfeftt  a  rule  could  not  be  passed  which 
would  abrogate  or  destroy  a  principle  •otabllHhed  in  the 
charter  for  governing   the  proceedings  or   actions  of  rd. 

The   question,   la  >■■■*   i*  answered  by   the 

express  provisions  of   tr  ,  ,    oth  in  principle 

and  letter,  would  be  modified,   if  »royed,  notice 

of  this  charaoter  permitted  to  e  publication 
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bill  when  the  eye a  and  noes  have  been  taken  after  its  intro- 
duction* 

Sections  12  and  13,  Chapter  I,  Artiolc  II  read 

as  follows: 

♦Sec.  12.  £hen  a  hill  is  pnt  upon  Its  final  passage 
in  the  Board  and  fails  to  pass,  and  a  motion  is  made  to 
reconsider,  the  vote  upon  such  motion  shall  not  he  acted 
upon  before  the  expiration  of  twenty-four  hours  after 
adjournment.  lo  bill  for  the  grant  of  any  franchise 
shall  he  put  upon  its  final,  passage  within  ninety  days 
after  its  introduction,  and  no  franchise  shall  he  re- 
newed before  one  year  prior  to  its  expiration.  Every 
ordinance  shall,  after  amendment,  be  laid  over  for 
one  week  before  its  final  passage. 

Sec.  13.  Bvery  bill  or  resolution  providing  for  any 
specif io  improvement,  or  the  granting  of  any  franchise 
or  privilege,  or  involving  the  lease,  appropriation  or 
disposition  of  public  property,  or  the  expenditure  of 
public  money,  except  sums  less  than  Wo  hundred  dollars, 
or  levying  any  tax  or  assessment,  and  every  ordinance 
providing  for  the  imposition  of  a  new  duty  or  penalty, 
shall,  after  its  introduction,  be  published  in  the 
official  newspaper  with  the  ayes  and  noes,  for  at 
least  five  successive  days  ( Sundays  find  legal  holidays 
excepted)  before  final  action  upon  the  eawe.  If  such 
bill  be  amended,  the  bill  as  amended  shall  be  advertised 
for  a  like  period  before  final  action  thereof.  But  in 
oases  of  great  necessity  the  officers  and  heads  of 
departments  may,  with  the  consent  of  the  Mayor,  expend 
such  sums  of  money,  not  to  exceed  two  hundred  dollars, 
as  shall  be  necessary  to  meet  the  requirements  of 
such  necessity." 

Under  the  mandatory  provisions  of  these  two 
sections,  no  bill  Involving  an  expenditure  of  public  money 
in  excess  of  two  hundred  dollars  can  be  finally  acted  upon 
until  it  has  been  publi«hed  with  the  ayes  and  noes  for  at 
least  five  successive  days.  The  very  purpose  of  the  publica- 
tion is  reconsideration  of  the  bill.  The  taking  of  the  ayes 
and  noes  upon  its  introduction  is  a  required  preliminary  step 
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to  final  passage.  Technically,  taking  the  ayes  and  noes 
upon  the   introduction  of  the  bill  is  not  upon  a  notion  to 
pass  to  print,  although  by  custom  such  a  motion  is  usually 
made  to  obtain  the  ayes  and  noes.  I!o  motion  to  pass  to 
print  is  logally  necessary,  because  when  who  ayes  eat  noea 
are  taken,  the  bill  automatically  goes  to  print  Tor  five 

rounder  the  provisions  of  the  charter* 

■  purpose  of  the  charter  is  to  obtain  an  expres- 
sion Of  the  position  of  the  supervisors  upon  the  bill  upon 
its  introduction,  so  that  the  preliminary  requirement  that  the 
bill  be  published  for  five  days, with  the  ayes  hug  noea,  may 
be  coniplied  with  before  *  tnally  pass  upon  the 

measure*  The  ayes  and  noes  could  be  taken  upon  the  demand 
or  consent  of  the  board  that  they  be  taken  and  no  motion  la 
necessary  that  the  bill  be  passed  to  print; and  when  the  ayes 
and  noes  are  ordered  taken  the  bill  is  published  by  the  man- 
date of  the  Charter. 

If  a  notice  of  a  member,  changing  his  vote  from  the 
aino.     o  that  of  a  majority,  that  he  will  on  the  succeeding 

'slative  day  move  for  a  reeonoideration,  delays  the  publica- 
tion of  the  measure,  v.e  result  would  follow  that  there  would 

orations  -  the  reconsider  vote 

taken  upon  the  Introduction  of  the  bill      <c   reconsideration 
that  would  follow  after  the  bill  had  been  published.  There  is 
no  neoesal  ulon,  since  the  charter 

itself  fives  ■      ilres  a  reconsideration  after  the  five 
day a  publication. 


-4- 

If  the  notice  of  reconsideration  is  given  for 
a  week  following  of  the  taking-  of  the  ayes  and  noes,  the  re- 
consideration would  then  take  place  on  the  day  wbich  the 
charter  would  nermit  of  the  final  consideration  and  deter- 
mination of  the  board,  if  the  give  days  publication  had  taken 
place.   If  the  notice  has  delayed  the  -publication  upon  that 
day,  and  the  board  should  reverse  its  vote,  final  action 
upon  the  bill  will  have  been  taken  contrary  to  the  provision 
of  the  charter  that  final  action  shall  not  be  taken  until 
after  the  expiration  of  the  five  days  publication. 

I  do  not  intend  to  be  understood  as  declaring 
that,  after  the  ayes  and  noes  have  been  taken,  it  is  not 
within  the  power  of  any  individual  supervisor  to  change 
his  vote,  or  not  within  the  province  of  the  board  itself, 
to  take  a  new  vote.   I  merely  express  my  opinion  that  when 
the  ayes  and  noes  have  been  taken  and  the  meeting  at  which 
they  are  taken  has  adjourned,  the  bill  goes  to  publication 
for  five  days  if  the  ayes  are  in  the  majority.   This  view 
fully  preserves  the  right  of  an  individual  member  of  the 
board  to  reconsideration  of  a  measure  which  does  not  meet 
his  approval  after  its  publication;  and  at  the  same  time 
permits  of  the  expeditious  and  orderly  disposition  of  the 
business  of  the  Board. 

Respectfully, 

City  Attorney. 
Board  of  Supervisors. 


April 
EULit, 

Jiinotoon     oventeen. 


fOJ- 


iUBJ-Ct:  Jurisdiction  of  Uailroad 
Commission  to  Heuuire 
at omenta  from  ublic 
rehouses  and  harvea. 


Gentlemen :- 

I  ara  in  reoeipt  of  yoxir  communication  of  i&rch  ii3rd, 

1917,  which  reads  as  follows: 

"By  direction  of  the  Public  elf < re  Committee, 
I  am  sending  you  herewith  copy  of  Resolution 
introduced  by  ;  u(>crvisor  Holan  and  referred  to 
the  lublio  Welfare  Committee  by  the, Board,  of 
Supervisors  at  its  meeting  last  Monday,  The 

Resolution  is  self  explanatory* 

She  Public  ".elf  re  Committee  desires  to  be 
advised  on  or  before  its  a  acting  noxi.   "Thursday, 
as  to  what  jurisdiction  or  control  the  State 
Bailroad  Commission  has  over  the  Public  .are; 
and  harves  of  the  i  tate,  particularly  as  to  the 
wharves  of  s&n  Francisco.  In  this  connection  your 
attention  is  res  ectfully  called  to  .  oction  £3  of 

tele  12  of  the  State  Constitution  and  to  Statutes 
of  1916,  pa«e  116." 

The  proposed  Resolution  accompanying  the  communication 

reads  as  follows: 

.  0  Ul'IOH  HO. (Hew  Series) 

3,  Tho  investigation  of  the  >ast  three  weeks 
into  the  high  cost  to  the  consumer  of  certain  food 
produce  has  disclosed  the  fact  that  tho  general 
public  has  little  definite  knowledge  of  either  the 
unount  of  such  rouuoe  that  is  available  or  of  the 
normal  consumption  thoreof;  and, 

,  ublic  information  of  this  character 
•ould  tend  to  restrain  ; ,,ny  combination  between 
growers,  wholesale  or  commission  norohi  nta  to 
raise  the  >riee  of  such  commodities,  und  can  be 
obtained  .'.ith  little  expense  from  departments  of 


the  State  Government ;  now  therefore  be  it 

Jhat  the  Railroad  Commission  of 
California,  under  T&ose  control       _  :_  ion  are 
11  publie  warehouses  and  wharves  of  the  itate,  is 
hereby  requested  to  require  from  £.11  public  warehouses 
and  wharres,  the  same  being  pufelia  utilities,  a  monthly 
statement  shovring  the  amount  of  food  produce  in  the 
warehouse  or  on  the  wharf  on  the  first  day  of  each 
month  of  the  year,  and  that  the  result  of  such  state- 
ments be  tabulated  by  counties  and  given  to  the  public; 
and  be  it  further 

D,  That  the  State  ISarket  director  is  hereby 
requested,  to  >repare  and  establish  an  estimate  of  the 
average  normal  consumption,  3ither  monthly  or  yearly, 
of  food  produce  in  each  of  the  counties  of  the  Ctate. 

On  Bumfe  24th, 1917,  I  addressed  the  following  eoanunication 
to  the  Railroad  Commission: 


ilroad  Commission  of  I  ornia, 

Commercial  Building, 

i. 

Gentlemen :- 

I  have  been  requested  by  the  -Jttblie  elfare 
Committee  of  the  Board  o_      risers  to  advise  t 
as  to  the  jurisdictio  or  control  Trhich  your  Honorable 
Commission  has  over  the  nnblic  wharves  and  warehouses 
cisco.  £his  infornation  is  desired  in 
connection  ^rlth  the  consideration  of  a  resolution 
introduced  into  the  Board  of  :uperrisors  some  weeks  ago 
by  Lupervisor  irolan  with  a  view  to  obtaining  data  show- 
ing the  reason  for  the  rapid  increases  in  the  rice  of 
certain  food  stuffs. 

I  am  sending  you  herewith  a  co^y  of  the 
resolution  .rhich  was  introduced,  nf  indicates  the 
character  of  the  data  which  it  is  desired  to  obtain 
through  the  ctate  Railroad  Commission. 

Inasmuch  as  the  request  involves  the  juris- 
diction of  the  State  Railroad  Commission  v.hiefc.  is  a 
matter  for  the  determination  of  the  Commission  itself, 
I  believe  that  if  you  deem  it  proper  to  do  so,  an 
expressior  of  : our  views  as  to  the  Jurisdiction  of  the 
Commission  in  the  ^remises,  would  expedite  matters  and 
enable  the  Board  of  Supervisors  to  oroeeed  in  r>rc 
channels. 

I  would  therefore  appreciate  it  ^rea-ly  if 
you  would  express  your  views  on  the  subject  in  a  letter 
to  me*  I  have  been  requested  by  the  Public  el-ure 


Committee  to  render  my  ©pinion  by  Thursday,  the  £9th. 

Respectfully, 

G^ORGii  LULL 

City  Attorney." 

With  that  communication  I  sent  a  copy  of  the  proposed 
Resolution  now  pending  before  the  Public  .elf^re  Committee. 

On  March  31,1917,  I  received  the  following  communication 
from  the  Railroad  Commission: 

"George  Lull,Eso . , 
City  Attorney, 
San  Francisco, Cal. 

Dear  Sir:- 

We  have  ours  of  the  24th  instant,  enclosing  a 

frtne-is'co?  ©oMolStiSi  SM  IffiBloSSBsl^ 

reoSire  from  all  public  warehouses  and  v.h.rves  a  monthly 
s?a?ement  lowing  the  amount   of  food   nroduoe  ^  ™Vf e" 
houses  and  whervSs  on  the  first  a?y  of  each  ^h^n*or 
that  such  statements  be  given  to  the   oublie.  You  ***   i°Ls_ 
aTexoresBlon  from  the  Railroad  Commissi  as  to  its   juris 
diction  with  reference  to  this  matter. 

We  have  give*  careful  consideration  to  the  Con- 
atitution  and  Sblio  Utilities  Act  and  to  findings  on 

!!  liJof  tHe  Railroad  Commission,   and  have  con- 
a?rJ!S  SS?  thf  Railroad  Commission  does  not  have   power 
IT retuirf  statomentB°?rom  warehouses  and  wharves  as  re- 
vested in  the  resolution.  y 

RAILROAD  ION 

OP  W  STAT3  OF  CAdFORNI', 
By  Charles  R.  Detrick, 
Secretary? 

fc»  that  co.romaK.atKm  *t  111  he  seen  that  in  the  opinion 
ana   indent  of  the  Railroad  Cohesion  «  does  not  have  Jurisdiction 
to  require  stateuents  such  as  are  desired  hy  the  pr.po.rf  Resolution. 
I  concur  in  the  statement  of  the  Railroad  Cohesion  and  advise  you 
accordingly.  Respectfully, 

City  Attorney. 
BOARD   OF   SU3?BRV1S  )      . 

or 


April  Third, 

.-il 
third, 
Nineteen  .  avenloen. 

SUBJBCT:  Power  of  i»*in«        .ittee 
Orer  payrolls  of  Board  of 
Public  Works. 

Gentian  en: 

I   an   in  receipt   of  your  communication  of  the   30th  ult. 
ae  follows: 

*At  its  meeting  held  iiarch   30,    1917,    the  Bookkeeper 
of  this  Department  informed  the  Board  that   the  following  de- 
mands hare  not  been  approved  by   the  Civil   Service  Conmiesion 
for  the  reason  that   the  finance  Committee  of  the  Board  of 
Supervisors  have  not   approred  the  saire:- 

Demand  15 3- General   Salaries 

Demand  154-Municinal   Railway-Jtonthly  Payroll 
Demand  156- Engineering  Monthly  Payroll 
Demandjl  67- Janitors'    Audi tori  urn  „Fay roll.  ._    _, 

In   each   of  the  instances   enumerated,   moneys  are  available 

to  pay  the  warrants  as  listed. 

will  you  kindly  inform  the  Board  of  Public    works  %hether 
the  approval    of  the  finance  Committee   of  Board  of   Supervterrs 
on  these  payroll   demands  is  absolutely  necessary,    and  oblige" 

: 

Jection  19,  Artiele  XIII  provides: 

"The  pay  rolls  or  demands  for  salaries,  wages  or 
compensation  of  all  deputies,  assistants,  clerks  and  employ- 
ees of  every   class  or  description,  without  regard  to  the  nans 
or  title  by  *foich  they  are  known,  for  each  department, board, 
office  or  bureau  subject  to  the  provisions  of  this  Article, 
shall  be  transmitted  to  the  Civil  Service  Conardssion  before 
presentation  to  the  Auditor.  The  Commission  shall  examine 
said  pay  rolls  or  demands  and  shall  approve  the  demands  of 
all  persons  appointed  or  employed  in  accordance  wit}  the 
provisions  of  this  Article.  The  pay  rolls  or  demands  thus 
approved,  with  notation  of  any  item  thereof  disapproved, shall 
be  then  certified  by  the  Commission  and  transmitted  by  it 
to  the  Auditor.   The  Auditor  shall  not  aporovs  and  the 
Treasurer  shall  not  pay  any  demand  or  warrant  for  salary, 
wages  or  compensation  unless  said  demand  shall  have  been 
roved  by  the  Civil  Service  Commission." 

The  powers  and  duties  of  the  jH nance  Committee  of  the 

Board  of  Supervisors  as  a  committee  are  set  out  in  Sections  3  and  4, 


Chapter  II,  Article  II  of  the  Charter,  which  read  a«  follow: 

"Sec.  3.  The  Board  of  Supervisors  shall  appoint  from 
its  members  a  committee  consisting  of  three  to  he  denominated 
finance  Committee,  and  shall  fill  all  vacancies  in  the  Commit- 
tee.  The  Committee  shall  investigate  the  transactions  and 
accounts  of  all  officers  having  the  collection,  custody  or 
disbursement  of  purltc  money,  or  having  the  power  to  approve, 
allow,  or  audit  demands  on   the  treasury;  shall  have  free 
access  to  any  records,  books  and  papers  in  all  public  offices; 
shall  have  power  to  administer  oaths  and  affirmations,  and  to 
examine  witnesses,  and  compel  their  attendance  befrre  them 
by  subpoena.   The  Committee  may  at  any  time  visit  any  of  the 
public  offices  and  make  its  examinations  and  investigations 
therein  without  hindrance. 

The  Committee  must,  at  least  once  in  every  six  months, 
examine  the  official  bonds  of  all  City  and  County  of fleers, and 
investigate  the  sufficiency  and  solvency  of  the  sureties  there- 
on, and  report  in  writing  the  facta  to  the  Mayor.  Such  report 
shall  specify  each  bond  with  the  sureties,  and  the  amounts  for 
which  each  surety  is  bound,  and  state  whether  or  not  they  are 
sufficient  and  solvent.  Upon  such  report  the  Mayor  shall  take 
such  action  as  shall  be  necessary  to  protect  the  City  and 
County,  and  may  reouire  new  bonds  when  necessary,  and  he  may 
suspend  any  officer  till  a  sufficient  bond  is  filed  and  approved. 

"^ec.  4.  The  finance  Committee  shall  have  power,  and 
it  shall  be  its  duty  to  examine  the  records  and  examine  and 
expert  the  books  of  aocrunt  of  all  persons,  companies  or  cor- 
porations that  are  required  to  pay  a  portion  of  their  gross 
receipts  into  the  treasury;  and  shall  likewise,  as  an  aid  to 
the  fixing  of  rates  for  furnishing  water  and  light  to  the 
City  and  County  and  to  the  inhabitants  thereof,  have  like 
power,  and  it  shall  be  its  duty,  to  examine  the  records  and 
examine  and  expert  the  books  of  account  of  any  and  all  persons, 
companies  or  corporations  so  furnishing  wrter  or  light* 

In  the  exercise  of  its  functions,  the  concurrence  of 
two  mambers  of  the  Costal  ttee  shall  be  deemed  sufficient.  The 
Committee  ahull  keep  a  record  of  its  proceedings  with  the 
names  of  the  witnesses  examined  and  a  substantial  statement  of 
the  evidence  taken.   If,  from  the  examination  made  by  the 
Committee,  it  shall  appear  that  a  misdemeanor  in  office,  or 
a  defalaation,  has  been  conniitted  by  an  officer,  the  CoBsnittee 
shall  immediately  report  to  the  Mayor,  who,  if  he  approve  the 
report,  shall  take  such  proceedings  against  such  officer  as 
are  authorised  by  law,  end  may  suspend  him  pending  such  pro- 
ceedings.  Any  police  officer  shall  execute  the  process  and 
orders  of  the  Committee. * 

This  is  the  sole  power  of  the  Finance  Committee  as  a 

committee,  and  it  is  thus  seen  that  the  committee  has  not  been 

invested  with  the  power  or  duty  of  approving  pay  rolls.   I  ehall, 

however,  treat  the  subject  matter  beyond  the  mere  question  of  the 

jurisdiction  of  the  Finance  Committee  over  pay  rolls  and  shall 

discuss  the  question  of  the  jurisdiction  of  the  Board  of  Supervisors 


as  a  Board  over  the  same. 

The  section  of  the  Charter  dealing  directly  upon  the  question 

is  Sec.  IS,  Chapter  III,  Article  III  which  is  as  fellows: 

"The  demand  of  the  Auditor  for  his  monthly  salary  shall 
be  audited  and  allowed  by  the  Mayor,  All  other  demands  on 
account  of  salaries  fixed  by  law,  ordinance,  or  this  Charter, 
and  made  payable  out  of  the  treasury,  may  be  allowed  by  the 
Auditor  without  any  previous  approval.   All  demands  payable 
out  of  the  Common  School  Pund  must,  before  they  can  be  allowed 
or  paid,  be  previously  approved  by  the  Board  of  Education.  De- 
mands, payable  out  of  the  treasury  for  salaries,  wages  or  com- 
pensation of  deputies,  clerks,  assistants,  or  employees,  in  any 
office  or  department,  must,  before  they  can  be  audited  or  paid, 
be  first  approved  in  writing  by  the  officer,  board,  departme*t 
or  authority  under  whom,  or  in  which,  such  demand  originated. 
All  other  demands  payable  out  of  any  funds  in  the  treasury,  must, 
before  they  can  be  allowed  by  the  Auditor,  or  recognised,  or  paid, 
be  first  approved  by  the  department,  board  or  officer,  in  which 
the  same  has  originated,  and  in  all  such  cases  must  be  approved 
by  the  Supervisors. 

Svery  demand  against  the  City  and  County  shall,  in 
addition  to  the  other  entries  and  indorsements  upon  the  same 
required  by  this  Charter,  show:   1.  The  ordinance  or   authori- 
sation under  which  the  same  was  allowed.   2.   The  name  of  the 
board,  department  or  authority  authorizing  the  same.   ?.   The 
fiscal  year  within  which  the  indebtedness  was  incurred.   4.  The 
appropriation  provided  to  meet  the  demand.  U.   The  name  of  the 
specific  fund  out  of  which  the  demand  is  payable.   13ach  demand 
shall  have  written  or  printed  upon  it  a  statement  that  the  same 
can  only  be  paid  out  of  the  income  and  revenue  provided,  collect- 
ed and  paid  into  the  proper  specific  fund  in  the  treasury  for  the 
fiscal  year  within  which  the  indebtedness  was  incurred,  and  shall 
refer  to  Chapter  II  of  this  Article,  and  be  numbered  with  refer- 
ence to  the  fund  out  of  which  it  is  payable." 

A  very  marked  distinction  is  made  between  those  salaries 

fixed  by  l&w,   ordinance  or  the  Charter  and  the  salaries  of  deputies, 

clerks,  assistants  or  employees.   In  the  first  division  are  included 

the  salary  of,  for  illustration,  the  County  Clerk,  Assessor,  etc.,  and 

there  is  made  mention  of  only  one  salary  demand,  the  amount  of  which 

is  fixed  by  the  Charter  which  must  be  audited  and  allowed,  to-wit, 

that  of  the  Auditor,  which  must  be  allowed  and  audited  by  the  Mayor. 

In  the  second  division  are  all  other  salaries  which  are  charges  upon 

the  Treasury,  and  the  Section  provides  that  as  to  them,  the  demands 

therefor  must,  before  they  can  be  audited  or  paid,  be  approved  by 
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the  board  or  department  under  whom  or  in  which  the  same  originated. 

The  section  also  mokes  a  distinction  between  the  two  classes  of 
salaries  above  noted,  and  "all  other  demands"  which,  after  they  have 
been  approved  by  the  board,  department  or  officer,  must,  before  they 
can  be  allowed  by  the  Auditor  or  recognised,  be  approved  by  the 
Supervisors. 

I  think  it  apparent,  that  the  Charter  framers  intended  to 
withhold  from  the  Supervisors  and,  of  course,  from  the  finance 
Committee  thereof,  the  duty  of  approving  salary  demands  with  the 
exception  of  those  arising  in  its  own  department.  This  intention 
is  confirmed  in  the  other  sections  of  the  Charter  and  with  reference 
to  the  matter  under  discussion,  attention  is  called  to  Section  3, 
Chapter  I,  Article  VI,  wherein  the  Board  of  Public  Works  is  given 
the  power  to  employ  and  fix  the  compensation  of  its  various  clerks, 
deputies,  etc.  Having  reposed  in  the  Board  of  Public  Works  the 
power  to  fix  salaries,  the  Charter  framers  manifestly  did  not  intend 
to  bestow  upon  the  Board  of  Supervisors  power,  which  in  its  exercise, 
would  amount  virtually  to  a  veto  upon  power  expresaly  given  to  the 
Board  of  Public  Works,  for  if  the  Board  of  Supervisors  had  the  power 
to  approve  salary  demands,  it  could,  by  withholding  approval,  render 
nugatory  the  power  of  the  Board  of  Public  Works  to  fix  the  salaries 
in  the  first  instance. 

A  familiar  rule  of  statutory  construction  is  "expressio  unius 
est  exclusio  alterius",  (the  expression  of  one  thing  is  the  ex- 
clusion of  another)  and  in  this  instance,  the  express  power  of 
approving  *all  other  demands"  given  to  the  Board  of  Supervisors  in 
Section  13,  Chapter  III,  Article  III,  excludes  from  the  said  Board 
the  power  to  approve  salary  demands. 

In  an  opinion  given  to  the  Board  of  Supervisors  by  former 

City  Attorney  Lane,  on  February  13th,  1900,  he  advised  that,  in  the 

ease  arising  out  of  the  Health  Department  that  "it  would  seem,  from 

Seetion  13,  Chapter  III,  Article  III,  that  all  such  demands  (exeept- 
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ing  those  for  salaries)  must  receive  the  approval  of  your  Board. 

The  rule  stated  "by  Mr.  Lane  concerning  the  Board  of  Health  applies 
tilth  equal  force  to  the  Board  of  Public  Works,  as  both  of  said  Boards 
occupy  the  same  position  as  far  as  their  powers  to  employ  and  fix  the 
salaries  of  their  deputies,  clerks,  etc.  are  concerned. 

I  do  not,  of  course,  from  the  nature  of  your  request,  pass  upon 
the  legality  of  the  individual  salary  demands  or  -whether  there  has 
been  a  proper  or  legal  appropriation  to  meet  the  same,  since  the 
demands  are  not  "before  me  or  the  nature  of  the  appropriation  stated. 
For  the  purposes  of  the  reouest,  you  have  assumed  the  legality  of 
the  demands  and  request  my  opinion  solely  as  to  whether  the  Finance 
Committee  of  the  Board  of  Supervisors  must  approve  legal  demands 
before  they  can  be  audited  and  paid. 

Approval  by  a  Board  or  officer  having  power  to  approve  demands 
does  not  of  itself  establish  its  legality.  Other  legal  considerations 

enter  into  the  question  of  its  validity.  -Before  the  Auditor  may  con- 
sider a  demand,  however,  certain  legal  formalities  must  be  complied 

with,  and  it  is  only  with  those  formalities  I  am  dealing  in  this 
opinion. 

I  therefore  advise  that  neither  the  approval  by  the  ^Finance 
Committee  or  the  Board  of  Supervisors  is  a  pre-requisite  to  the 
audit  by  the  Auditor  of  salary  demands  arising  in  the  Board  of  Public 
Works . 

Respectfully, 

City  Attorney. 
0'B/m 


April  11,  1917, 
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Subg'ect:  liability  of  City  and  County 

for  Expenses  for  extraditing  Fugitive. 

Gentlemen: 

I  am  in  receipt  of  your  communication  as  follows: 

"By  direction  of  the  Finance  Committee  I  am 
enclosing  herewith  claim  of  Joseph  Kirk,  Attorney 
for  the  Board  of  Trade,  In  the  sum  of  .^111.55,  being 
for  amount  advanced  as  expenses  for  Detective  F.C. 
Kracke  for  return  to  San  Francisco  from  Salt  lake 
City  of  one  Rafaelo  Kara  who  had  been  indicted  by  the 
Grand  Jury  and  arrested  at  Salt  Lake  City,  Utah,  and 
who  was  released  by  a  State  Court  Judge  of  Ogden. 

The  Finance  Committee  desires  to  be  advised  on 
or  before  its  meeting  next  Friday,  February  16th  as 
to  the  legal  obligation  of  the  City  to  pay  this 
claim  under  the  circumstances  as  herein  set  forth." 

OPINION: 

The  claim  referred  to  in  your  request  has  been 

filed  with  your  Honorable  Board  against  the  City  and  County 

of  San  Francisco  under  the  provisions  of  Section  1557  of 

the  Penal  Code  of  the  State  of  California.  This  Section  is 

as  follows: 

"Y/hen  the  governor  of  this  state,  in  the  exercise 
of  the  authority  conferred  by  section  2,  article  4,  of 
the  constitution  of  the  United  States,  or  by  the  laws 
of  this  state,  demands  from  the  executive  authority 
of  any  state  of  the  United  States,  or  of  any  foreign 
government,  the  surrender  to  the  authorities  of  this 
state  of  a  fugitive  from  justice,  who  has  been  found 
and  arrested  in  such  state  or  foreign  government,  the 
accounts  of  the  person  employed  to  bring  back  such 
fugitive  must  be  audited  by  the  board  of  control  and 
paid  out  of  the  state  treasury;  provided,  however,  that 
the  state  shall  not  pay  the  expenses  of  any  such  person 
so  employed  where  the  fugitive  returned  is  not  placed 
on  trial ,  but  such  expense  shall  be  a  charge  upon 
the  county  asking  the  requisition." 

The  original  section  /as  enacted  in  1872  and  amended 

by  statutes  1913,  page  244  by  adding  the  proviso.   In  the  matter 

pending  before  me,  the  only  consideration  to  be  given  to  Section 
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1557  is  the  matter  oontained  in  the  proviso.   It  will  be 
noted  that  the  section  states  that  the  "state  shall  not  pay 
the  expenses  of  any  such  person  so  employed  where  the  fugitive 
returned  is  not  placed  on  trial,  but  such  expense  shall  be  a 
charge  upon  the  county  asking  the  requisition". 

In  this  case,  as  appears  from  a  communication  which 
I  received  fron  Joseph  Kirk  of  the  law  department  of  the  Board 
of  Trade  of  San  Francisco,  one  Liara  was  indicted  by  the  Grand 
Jury  under  Section  154  of  the  Penal  C0de  for  fraudently  remov- 
ing or  secreting  his  property  with  intent  to  defraud  his 
creditors.  Thereafter  the  Governor  of  the  State  of  California 
issued  a  requisition  to  the  Governor  of  Utah  for  the  extradition 
•f  Mara  who  was  then  in  Ogden,  Detective  Kracke  of  the  Police 
force  of  this  city  who  -/as  delegated  to  apprehend  Mara  and 
return  him  to  the  jurisdiction  of  our  local  courts  proceeded 
to  Salt  Lake  City  to  obtain  from  Governor  Spry  his  signature 

to  the  extradition  papers.   The  Governor  was  absent  at  that 
time  and  Detective  Kracke  proceeded  to  Ogden  where  Mara  was 

in  jail  and  seeking-  his  release  on  habeas  corpus  proeeedine-s. 

After  some  oroeeedings  the  court  before  whom  the  habeas  corpus 

proceedings  /as  pending  dismissed  the  same,  following  which 

Mara  was  formerly  arrested  under  a  complaint  charging  him 

with  being  a  fugitive  from  justice,  s.'.'om  to  be  Detective 

Kracke.  Mara  demanded  an  immediate  hearing  upon  this  complaint 

and  the  judge  before  whom  the  matter  was  pending  on  said 

complaint  ordered  Llara  held  for  the  time  being  until  Detective 

Kracke  could  obtain  the  necessary  extradition  papers  from 
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Governor  Spry,  Detective  Kracke  then  returned  to  Salt  Lake 
City  and  the  Governor  after  a  hearing  signed  the  extradition 
papers.  Upon  the  return  of  Detective  Kr,acke  to  Qgden ,  he 
ascertained  that  the  judge  had  released  Mara  from  custody  and 
that  Mara  had  departed  for  parts  unknown.  In  due  course  of 
time,  Detective  Kracke  returned  to  San  Francisco.  Thereafter 
an  application  was  made  to  the  State  B0ard  of  Control  to 
audit  and  pay  the  expense  account  of  Detective  Kracke.  The 
State  Board  of  Control  received  an  opinion  from  the  Attorney 
General  holding  that  a  fugitive  from  justice  returned  to 
California  must  he  actually  Drought  to  trial  and  the  word 
"trial'1  as  used  in  Section  1557  meant  a  trial  of  facts.  The 
Attorney  General  held  that  the  State  cannot  pay  the  expenses 
of  the  return  or  attempted  return  of  a  fugitive  unless  there 
is  an  actual  trial. 

Mr.  Kirk  in  his  communication  to  me  states  the 
Section  (1557)  is  not  quite  clear,  bat  a  reasonable  interpre- 
tation of  it  would  be  that  the  expenses  of  a  state  agent 
should  be  paid  in  all  instances  by  a  county  except  where  a 
fugitive  had  been  returned  and  placed  on  trial.  Of  course, 
if  the  fugitive  Mara  had  been  returned  and  placed  on  trial 
there  would  not  have  been  any  application  for  the  payment  of 
this  bill  by  the  City  and  County  of  S*n  Francisco,  as,  in 
accordance  with  the  provisions  of  section  1557,  the  charge 
would  have  been  a  proper  one  against  the  State.  The  facts  in 
this  case  not  being  such  that  the  expenses  would  be  a  proper 
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oharge  against  the  State,  the  claimant  now  presents  his 

claim  against  the  City  and  County  of  San  Francisco  upon 

the  theory  that  under  the  proviso  contained  in  section  1557, 

the  city  and  county  of  San  Francisco  is  liable  therefor. 
'  In  my  opinion,  as  I  read  the  section,  in  order 
to  constitute  a  valid  claim  against  the  City  and  County  of 
San  Francisco,  the  fugitive  must  be  actually  returned.   The 
proviso  in  Section  1557  was  simply  added  by  the  Legislature 
to  limit  the  liability  of  the  State  and  not  to  impose  liability 
upon  the  several  accounts  of  the  State  except  in  so  far  as  the 
wording  of  the  Section  would  impose  such  liability.   It  is 
not  for  me  to  read  in  to  Section  1557  language  there  not  employed 
and  in  the  case  under  consideration,  it  certainly  cannot  be  said 
that  the  City  and  County  of  San  Francisco  would  be  liable  for 
the  expenses  of  Detective  Kracke  for  the  obvious  reason  that 
the  fugitive  Mara  was  not  retiirned. 

The  meaning  of  the  Section  is  that  when  the  fugitive 
is  returned  and  placed  on  trial  th«  obligation  to  pay  the 
expenses  rests  upon  the  State;  when  the  fugitive  is  returned 
and  not  placed  on  trial,  the  obligation  is  i;iposed  on  the 
county  asking  the  requisition;  but  when  the  fugitive  is  neither 
returned  nor  placed  on  trial,  there  is  no  liability  against 
either  the  State  or  County.  ; 

AS  already  stated,  Mr.  Kirk  admits  that  the  section 
is  not  quite  clear  but  I  think  it  clear  enough  to  sustain  a 
holding  that  the  City  and  County  of  San  Francisco  is  not  liable 
r  the  claim  presented  and  you  are  therefore  so  advised. 

Respectfully, 
Board  of  Supervisors.  City  Attorney. 


*  <J 

April 

Eleventh, 

nineteen  Seventeen.       _ 


SUBJECT:  Power  of  the  Board  of 

Public  ..orks  to  Increase 

the  Salaries  of  its  .Employees. 


Dear  Sir:- 

I  am  in  receipt  of  your  communication  of  the  5th  inst, 
which  eads  as  follows: 

'A  number  of  salary  demands,  approved  by  the  Civil 
Service  Commission,  have  reached  me  from  the  Board  of 
Public  Works,  showing  increases  in  salaries  to  employes 
of  that  de  artment  effective  from  March  1,1917,  Some  of 
these  demands  call  for  increases  for  which  no  provision 
was  made  in  the  Supervisors'  Annual  3udget  appropriation 
allowed  to  the  Board  of  ?ublic  orks,  and  as  I  am  in  doubt 
as  to  the  legality  of  these  increases  and  my  authority  to 
audit  the  demands  therefor,  I  am  now  writing  to  ask  your 
o  inion  as  expressed  in  response  to  the  following  queries: 

First:  Has  the  jeoard  of  Public  -orks  authority  to  in- 
crease the  salary  of  an  employe  beyond  the  salary  fixed  in 
the  Supervisors1  Budget  for  his  oosition? 

Second:  Has  the  Board  pf  Public  orks  authority  to  in- 
crease an  employe's  salary  by  adding  to  the  sum  fixed  in  the 
Budget  for  the  oosition  an  additional  amount  to  be  charged 
against  some  other  item  in  the  Budget,  or  against  some  other 
fund": 

Third:  Has  the  Board  of  Public  orks  authority  to  in- 
crease a  salary  over  the  amount  fixed  therefor  in  the  Budget 
by  charging  the  increase  against  a  fund  created  for  the  im- 
provement of  streets  -  as,  for  instance,  $25.00  increase  in 
salary  charged  against  Twin  Peaks  1'unnel  Assessment  Fund  or 
Beverly  Street  Intension  Fund,  or  a  similar  amount  charged 
against  the  Municipal  Railway  I'1und? 

Fourth:  Has  the  Board  of  Public  orks  authority  to  in- 
crease the  salaries  of  unlisted  employes  who  are  paid  out 
of  blanket  allowance  set  aside  by  the  S*  ervisors  in  the 
budget  for  various  municipal  urposes  and  exoended  by  the 
Board  of  Public  orks? 

The  Board  of  Public  orks  claims  to  have  the  right 
to  nay  salaries  in  the  amount  fixed  in  the  Supervisors1 
Budget  and  to  increase  such  amounts  at  the  oleasure  of  the 
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Boara  and  to  charge  the  increase  to  an  funds  under 
control  of  the  Board  r  -ardless  of  the  budget  allowance." 

0  -?IHION. 

Power  to  fix  the  compensation  of  employees  of  the  Board 
of  Public  orks  is  conferred  upon  that  Board  by  Art. VI, Chap. I, Sec. 3 
of  the  Charter,  ?/hich  reads  as  follows: 

The  Board  may  appoint  a  Secrets: -y  who  shall  receive 
an  annual  salary  of  eighteen  hundred  dollars.  The  Board 
may  employ  such  clerks,  superintendents,  inspectors, 
engineers,  surreyors,  deputies,  architects  and  workmen 
as  shall  be  necessary  to  a  prooer  discharge  of  their 
duties  under  this  Article,  and  fix  their  compensation- 
Jut  no  compensation  to  tiny   of  said  arsons  shall  be  greater 
than  is  paid  in  the  case  of  similar  employments." 

The  specification  in  the  annual  Budget  passed  by  the  Board 
of  Supervi  ors  of  a  certain  amount  to  be  orovided  for  a  particular 
officer  or  employee  is  in  no  sense  a  fixing  of  the  salary  of  such 
officer  or  employee.  The  purpose  of  the  Budget  is  to  serve  as  a 
basis  for  action  by  the  Supervisors  in  fixing  the  tax  rate  for  the 
fiscal  year.  Che  specific  amounts  specified  therein  are  merely 
"estimates". 

An  opinion  was  rendered  by  City  Attorney  Long  to  the  Board 
ef  Health  on  July  8,1912, (Opinions  of  City  ,  ttorney  1912-16. p. l) 
which  discusses  at  lengtk  a  similar  question  raised  by  the  Board 
Of  Health.  The  relative  effect  of  the  provisions  of  the  Charter 
as  to  the  fixing  of  the  annual  Budget  and  the  oower  conferred  upon 
the  Board  of  Health  in  the  matter  of  fixing  the  salaries  of  its 
employees  is  there  considered  at  length;  and  it  held  that  the  power 
sf  the  Boj.rd  of  Health  to  fix  salaries  is  not  controlled  or  limited 
by  the  Budget  llowances.  The  reasoning  of  that  opinion  is  applica- 
ble equally  to  the  questions  raised  in  your  communication.  It  is 


-3- 

*  s 

pointed  out  in  the  o  minion  ;  bora  referred  to  that  the  same  view  of  the 

rter  rovieione  was  tikon  hy  City  Attorney  Lane,  also  by  City  Attorney 
I»ongf  in  an  ooinlon  rendered  to  the  Playground  Commission,   he  last 
referred  to  opinion  liqrt        i  rule  that   the  >ower  to  fix  salaries 
and  compensation  includes  the  nower  to  alter  the  sani 

In  view  of  the  undoubted  power  of  the  board  of  Public  orks  to 
fix  or  Iter  the  salaries  of  its  employees,  j/jid  in  conformity  r.lth  other 
o  inions  above  referred  to,  I  answer      ir  questions  in  the  affiraa- 
tive. 

When  the  salary  of  an  employee  of  the  bo^rd  of  Public  orks  is 
fixed  by  that  Bo:  rd,  tho  ;;mount  thereof  may  be  r>ald  out  of  an  fund  under 
the  legal  control  of  met  Board  for  that  urpoca.  I  peeial  funds,  such 
as  the  3Pwia  Peaks  funnel  Assessment  iund,  or  the  Pfunicif.      Lway  Fund, 
should  not,  of  course,  be  used  for  imrroees  having  no  connection  with 
the  ceeoaplifchment  of  the  work  for  which  those  funds  were  obtained  and 
funds  obtained  by  assessments  against  ro  erty  can  only  bo  uBed  for  the 
purposes  stated  in  the  iroeeedings  for  which  the  assessments  are  levied. 
When  the  law  under  which  an  assessment  in  levied,  permits, a  part  of  the 
assessment  may  be  levied,  for  the  ayment  of  incidental  opensast 
Including  salaries  incurred  in  aaanqftag  out  the  project  for  which  the 
assessment  is  levied,  but  only  UN  I  ■  rt  of  the  funds  designated  in 
tho  roceedir-.gs  to  defray  incident!  expensas  can  be  so  used. 

3es  eetfully, 

9 

City 


Hi  ,U  .» 
TEH-.AP 


April 

Tenth, 

nineteen  Seventeen. 


SUBJECT:  Exchange  of  Portion  of 
Marshall  Square  for 
Privately  Owned  Lands. 


Gentlemen: 

I  am  in  receipt  of  your  communication  of  the  5th  inst. 

as  follows: 

"The  Public  Buildings  Committee  has  directed 
me  to  request  your  opinion  as  to  the  legality  or 
power  of  the  Board  of  Supervisors  to  exchange 
property  of  the  City  for  other  desired  property 
in  the  Civic  Center,  which  is  vested  in  private 
ownership  as  follows: 

The  certain  land  at  the  S.E.  corner  of  City 
Hall  Avenue  and  Marshall  Square  is  vested  in  the 
Irvine  Estate.   It  is  proposed  to  extend  Hyde  Street 
through  to  Market  Street.  'The  triangular  corner  of 
the  Irvine  property  extends  over  the  line  and  it  is 
suggested  that  a  portion  of  Marshall  Square  at  Market 
Street  immediately  adjoining  Vne  Irvine  property  of 
triangular  shape  could  be  laid  off  in  exchange  on  an 
appraised  valuation. 

Has  the  Board  of  Supervisors  the  power  and  authority 
to  lay  off  and  exchange  said  portion  of  Marshall  Square 
at  the  line  of  Market  Street?" 

OPINION. 

Marshall  Square  is  a  portion  of  what  was  known  as 
Yerba  Buena  Cemetery  and  afterwards  known  as  Yerba  Buena  Park. 

By  an  Act  of  the  Legislature  of  April  4,  1870,  (Stat. 
1869-70,  p.  738)  the  City  Hall  Commissioners  were  appointed  and 
empowered  to  sell  at  public  auction  the  lots  and  subdivisions 
in  said  Yerba  Buena  Park.   In  said  Act  the  Commissioner  was 
authorized  to  lay  out  a  street  or  avenue  at  least  200  feet  in 
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width  from  Market  street  tnd  at  right  angles  therewith  and  fronting 
the  City  Hall  buiioing  to  be  erected  on  the  said  tract;  said  t.< 
•r  avenue  to  ho  caliod  "City  -.-til  venue," 

The  Cosnission  carried  out  the  oowers  conferred  u oon  it, 
sold  the  lots  &n<i  reserved  the  street  or  avenue  which  was  known  as 
City  hall  Avenue";  subsequently,  the  name  of  said  street  was  changed 
to  "Marshall  tfguare". 

Marshall   u- ra  fcl  ■   >rtion  »I  Mn   ;oblo  1<  nds  held  by 
the  City  ml   oimty  of        ncisco  es  the  successor  of  the  forraor 
Mexican  Pueblo  oi  Yorba  auena,  an<;  therefore,  the  title  to  Hue* 
Square  is  dif  erant  from  the  title  acquired  by  the  City  to  streets  14id 
out  r  dedicated  for  street  purposes  by  the  owners  of  tracts  of  land; 
in  the  latter  case,  the  City  only  acquires  an  .asement  which  is 
terminated  when  the  street  is  closed  I       oned  as  a  ublio  street 
■Ml  the  title  to  the  same  reverts  to  the  grantor  thereof  or  to  his 
successors,  flu  t  wo  Id  not  be  the  case  here  if  the  City  should  close 
the  nortion  of  Marshall  Sqnnre  referred  to  in  ;  our  coraniunl  ation.  Ihe 
title  thereto  «ould  remain  in  the  City  and  County  in  its  oroiorietory 

e  oaeity,  .'nd  having  been  cqjdred  before  the  amendment  to  the 
Charter  of  10)7,  the  same  cannot  be  sold  or  exchanged. 

The  Charter  amendment  contained  in  Section  10, Chapter  II, 
Article  II,  ivhich  provides  for  the  acquisition  of  lands  in  the  Civic 
Center  in  excess  of  the  actual  requirements,  and  authorizes  the  dis- 
position of  any  such  excess  in  exchange  for  other  lands  within  tmch 
district  or  for  the  >ur  .ose  of  acquiring  additional  1:  nds,  or  for  the 
erection  of  structures  thereon,  t«oos  n      y  to  tho  .itttar  under 
consideration  for  the  reason  that  tereh-  11  l|MW  was  not  acquired 
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for  Civic  Center  purposes  and  the  present  contemplated  transaction 
was  not  considered  at  the  time  that  the  Charter  was  amended, 
authorising  the  exchange  of  excess  lands  in  the  Civic  Center  for 
other  property  desired  by  the  City  in  that  district. 

It  is  my  opinion  that  oh  Board  of  supervisors  does  not 
possess  the  power  or  authority  to  lay  off  or  exchange  said  portion 
of  Marshall  Square  for  the  ironerty  vested  in  She  Irvine  Estate, 

Respectfully, 

City  Attorney. 


BOARD  OF  SUPERVISORS, 


DSOBjAP 


April  16th,  1917. 

subject:      Legality   of  Appropriation* 

for  louriBtB   Association.  ffO~~\, 

Gentlemen: 

I  am  in  receipt  of  your  communi cation  of  April  7th,  1917, 

as  follows: 

"The   finance  Comaiittee  desireB   to  know  if  demands 
for  printing  of  advertifling  circulars  and  office  maintenance 
may  be  legally   drawn  against  the  Advertising  Item  in   the 
Budget— Item  Ho.    26.      These   expenditures   to  be  authorized  by 
the  Board  of  Supervisors  and  the  demands  to  be  presented  as 
any   other  demand  for  incidental  printing  and  expenses  is  put 
in." 

OPINION: 
former  City  Attorney  Long,    on  the   27th  day  of  April,    1914. 
rendered  an  opinion  to  your  Honorable  Board  touching  the  powero  of 
your  Board  with  reference  to  the  matters   contained  in  your  present 
request,    and  I   refer  you   to  that   opinion.     The  opinion  is   found  at 
page  591,    Opinions   of   City  Attorney  of  1912-16.      In  line  with  that 
opinion,   it  is  my  judgment  that  if  the  circulars  are  ordered  by  the 
City,    the  demands   therefor  oan  be  legally  drawn  against    tbe  advertising 
item  in   the  budget.    Item  No.   26.      Office  maintenance,   however,    cannot 
be  raid  for  unless   it  is   office  maintenance   of   the  City  itsalf.      I   know 
of  no  power  in  the  Board  of  Supervisors  which   enables   the  Board  to  ap^ro 
priate  funds   of  the   City  to  pay   the  office  maintenance  or  any  oortion 
thereof   of  an  organisation  private  in  character.      Such  a  payment  would 
be  contrary  to  the  well   established  rules  of  law  which  prohibits  the 
gift   of  public  moneys,    and  ths  authority  of  the  Board  is  11    ited  to   the 
payment   of  only  such  office  help  as  is  legally  employed  by  the  City 
itself. 


S; 


April  20,  1917. 

Subject:  Certified  Check  should  accompany 

Bid  to  Board  of  Education.  _  _  & 

\    O  5 

Ladies  and  Gentlemen: 

I  am  in  receipt  of  your  communication  of 

April  19th,  1917,  which  reads  as  follows: 

"A.  G.  Spalding  &  Bros,,  under  call  for  "bids 
(as  per  accompanying  copy  of  advertisement)  presented 
a  bid  at  the  office  of  the  Board  of  Education.  The 
representative  of  the  firm,  realizing  that  his  firm 
had  failed  to  enclose  the  certified  check  in  the  bid, 
spoke  to  the  chairman  of  the  Supplies  Committee  about 
it  before  the  meeting  was  called.   The  President  of  the 
Board  of  Education,  during  the  session,  on  opening  the 
Spalding  bid,  remarked  that  there  was  no  certified  check 
enclosed,  whereupon  the  representative  of  the  firm  ex- 
plained that  their  messenger  boy  was  on  his  way  to  the 
office  of  the  Board  of  Education  with  the  certified  check 
required  under  instructions  contained  in  the  specifications, 
(Copy  herewith  for  your  information).  As  a  matter  off  fact, 
while  the  question  was  under  discussion,  the  boy  appeared 
with  the  certified  check.  The  President  then  inquired 
if  any  of  the  bidders  present  protested  against  the 
acceptance  of  the  bid.  A  competitor  in  the  same  line 
said  that  he  protested.   The  President  accented  the  bid 
subject  to  an  opinion  from  the  City  Attorney." 

OPINION: 

The  Charter  is  certain  and  explicit  upon  the 
question  propounded  in  your  communication. 

Section  2,  Chapter  III,  Article  VII  of  the  Charter 
reads: 

"The  Board  shall  annually,  before  the  first  day  of 
May,  make  a  list  of  supplies  estimated  to  be  required 
by  the  School  Department  for  the  ensuing  fiscal  year, 
stating  in  clear  and  explicit  terms  the  quantity  and 
kind  of  articles  needed  and  how  and  when  they  shall 
be  delivered,  and  shall  invite  proposals  for  furnishing 
the  same  by  advertising  therefor  for  at  least  ten  days 
in  the  official  newspaper. 

The  provisions  of  Article  II,  Chapter  III  of  this 
Charter,  in  regard  to  the  advertising  for  proposals, 
the  affidavit  and  security  accompanying  the  same, 
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the  presentation  nnd  opening  of  proposals;  the  award- 
ing of  contr  the  security  for  the  performance 
thereof,  shall*  so  far  as  the  snne  can  be  made 

>MlS  and  contracts  made, 
awarded  or  entered  into  lor  furnishing  supplies  to 
the  School  Dc       t.   Any  contract  iu<ie  in  violation 
of  any  provision  of  this  Article  shall  he  void," 

Ls  section  incorpo.      nto  it  by  referenoe, 
ter  III  of  rticle  II  of  the  Charter,  That  Chanter  and 
Lsls  relates  to  the  letting  of  contracts  for  goods,  mer- 
chandise, stores,  supplies,  subsistence  and  printing  by  the 
Board  of  Supervisors. 

Part  of  Section  1  of  Chapter  III  of  Article  II 
reads  as  follows: 

"All  proposals  shall  be  accompanied  with  a 
certii  it  or   certified  check  on  a  solvent 

bank  in  the  City  and  County  of  ten  per  centcim  of  the 
amount  of  the  bid,  payable  at  sight  to  the  order  of 
the  Clerk  of  the  Supervisors." 

Section  2,  Chapter  III,  Article  VIT ,  mi   o  Pbove,, 
In  the  last  sentence  provides  that  any  contract  made  in 
violation  of  any  provision  of  that  section  is  void,  Rtf  pro- 
visions of  the  charter  therefore  are  mandatory  rather  than 
directory. 

The  bid  of  A.U.  Spalding  &  Bros,  was  not  complete 

and  aid  not  comply  wi       Charter  by  reason  of  the  faot  that 

a 
their  bid  was  not  acoompanied  by^oertified  check.  5?he  ofi'er 

of  A.   G.  Jp&lding  &  Bros,  to  supply  a  certified  check  after 

the  bid  had  been  delivered  to  the  Board  of  iiducntion  and 

Board  had  proceeded  to  ope i  tue  bids  did  not  remedy  the  dej 

in  their  bid  for  the  reason  that  the  check  did  not  accompany 

the  bid  and  the  bid  must  be  complete  when  offered  to  the  Board 
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of  Education. 

I  therefore  advise  you  that,  under  the  Charter, 
the  Board  cannot  accept  the  hid  of  A.G.  Spalding  &  Bros, 
"but  must  reject  the  same.  Under  the  Charter,  however,  the 
Board  has  power,  having  rejected  the  Spalding  hid,  to  let 
the  contract  to  the  lowest  Didder  whose  hid  is  complete  and 
in  conformity  with  the  Charter,  or  the  Board  may  reject  all 

the  "bids  and  advertise  anew.  The  course  that  the  Board  may 
take  is  one  of  discretion. 

Respectfully, 

City  Attorney. 


BOARD  OF  EDUCATION 


GL/MF 


April  23,  1<J17. 

Subject:  >H« «■"!>■  lorth  Side  of  0  9 

Lincoln  fty  not  under  — 

Jurisdiction  of  Pork  Commissioners, 

Gentlemen: 

I  am  in  receipt  of  your  ooiornun.ioe.tion  as  follows: 

"The  Central  Sunset  Improvement  Association  on 
isry  6,  1917,  I  .     od  that  there  be  constructed 
along  the  north  side  of  Lincoln  Way  the  entire  length, 
a  sidewalk  the  same  as  constructed  on  the  north  side 
of  Golden  Gate  Park. 

The  Committee  on  Streets  requests  your  opinion 
as      Bier  or  *iOt,  the  sidewalks  in  front  of  Golden 
Gate  Park  are  under  the  jurisdiction  and  control  of  the 
Par      Issionei 

The  Charter,  Seotion  9,  Chapter  I,  Article  VI  provides 
in  part  that  "the  Board  of  Public  .vorks  shall  have  Q     , 
superintendence  and  ooxitrol  under  such  ordinances  as  mey» 

time  to  time,  bo  adopted  by  the  Sane  vioors,      , 
of  all  public  wf-ys,  streets,  avenues,  lanes,  alleys,  places, 

mi   boulevards  now  opened,  or  which 
may  hereafter  be  opened  in  the  City  and  Cgunty;  of  the  manner 
of  their  use  and  of  all  ".rorir  done  upon,  over,  or  under  the  same." 

The  jurisdiction  of  the  Park  Commissioners  is  set 
forth  in  Section  1,  Article  aIV  of  the  Charter,  giving  said  Board 
Jurisdiction  over  the  1'Uids  deeifrnated       \e   map  of  the 
outside  lf-nds  or  the  Bj     I  County,  made  pursuant  to  order 
Ho*  800  by  the  word  "park"  extending  f  r  .      rm   otreet  to  the 
Paoifle  Ocean,  UN  known  as  Golden  Gate  Pork. 
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Ho  part  of  the  sidewalk  alon>:  the  north  side  of 
Lincoln  \5Tajr  is  included  within  the  l.'jids  dosi  nrmted  upon  the 
map  of  the  outside  lands  by  the  word  "park"  and  known  as 
Golden  Gate  Park. 

Therefore,  you  are  advised  that  under  the  Charter 
provisions  above  quoted,  the  jurisdiction  end  control  of  the 
sidewalks  in  front  of  Golden  Gate  Park  alonp  the  north  side 
of  Lincoln  Way  lor  its  entire  length  is  not  vested  in  the  Board 
of  Park  Comal ss ioners. 

Respectfully, 

City  Attorney, 


.I)  OJ"  S 


DO'B/MF 


April   27th,   1917. 


SUBJECT:     Construction  of  <7  I  O  • 

Sections  2  and  3,    Chapter  IV, 
Article  XI. 

Dear  Sirs: 

I  am  in  receipt  of  a  communication  of  April  25th,  from 
the  Clerk  of  your  Honorable  Board  which  reads  as  follows: 

"I  have  "been  requested  to  obtain  from  you  a 
construction  of  Sections  2  and  3,  Chapter  IV,  Article  XI  of 
the  Charter  in  the  following  respects: 

1.  Does  the  "Ordinance"  specified  in  Section  2, 
mean  an  ordinance  passed  by  the  Supervisors  prior  to  the  sub- 
mission by  a  referendum  "by  the  Board  of  Supervisors  or  one 
third  of  the  Supervisors,  or  is  it  intended  that  any  proppsed 
ordinance  may  be  submitted  to  the  electors,  as  provided  in  the 
section?  _ 

2.  Does  the  sixty  day  limitation  for  the  filing  of 
a  referendum  by  the  electors  as  provided  by  Section  3,  also 
apply  to  tne  submission  of  an  ordinance  by  the  Supervisors  or 
one  third  of  the  Supervisors,  as  required  by  Section  2?" 

OPIHICH: 

First    Question:      In  my  opinion,    Section  2  of  Chapter  IV, 
Article  XI  has  in  contemplation  a  proposed  ordinance  which  either  a 
majority  of  the  Supervisors,    or  one  third  of  the  Llembers  thereof,    or 
the  Mayor,   desires  submitted  to  the  people  at  an  election,   to  deter- 
mine whether  or  not  it  shall  become  a  law  of  the  City  and  County. 
The  Section  reads  as  follows: 

■Any  ordinance  which  the  Supervisors  are  empowered  to  pass 
may  be  submitted  by  a  majority  of  the  Board  at  a  general  election 
or  at  a  special  election  called  for  the  purpose,  said  election  to 
be  held  not  less  than  thirty  days  from  the  date  of  the  call.  Any 
such  ordinance  may  be  proposed  by  one-third  of  the  Supervisors  or 
by  the  Mayor,  and  when  so  proposed  shall  be  submitted  to  the 
electors  at  the  next  succeeding  general   election. 

The  only  distinction  made  by  the  Section  between  an  ordinance 
submitted  to  the  people  by  a  majority  of  the  Supervisors  and  one  sub- 
mitted by  one  third  of  the  Members  thereof,    or  by  the  Mayor,   is  the 
election  at  which  the  same  may  be  voted  upon.     If  a  majority  of  the 


Supervisors  desire  to  submit  an  ordinance,  the  Supervisors  have  the 
choice  of  submitting  it  at  a  general  election  or  a  special  election 
called  for  that  purpose.  If  one  third  or  more  of  the  Supervisors  and 
less  than  a  majority,  or  the  Kayor  desires  to  submit  an  ordinance  to 
the  people,  it  can  only  he  submitted  at  the  succeeding  general 
election.   The  submission  "by  the  Supervisors  of  a  proposed  ordinance 
is  not  materially  different  than  the  submission  hy  the  electors  of  a 
proposed  ordinance  hy  means  of  the  initiative.   The  proposition  sub- 
mitted is  whether  or  not  the  proposed  ordinance  shall  become  a  law 
of  the  City  and  County. 

Vftiile  the  language  of  Section  2  is  hy  no  means  clear  and  certain, 
it  is  my  opinion  from  a  reading  of  the  *hole  of  Chapter  IV, that  the 
construction  which  I  have  placed  upon  Section  2  is  the  proper  one. 
Of  course,  the  appropriate  term  for  a  proposed  legislative  act  which, 
when  it  has  been  finally  passed  and  approved  becomes  an  ordinance  of 
the  City  and  County,  is  the  term  'bill*  (See  Sections  8,  9,  12,  IS, 
14,  15  and  16,  Chapter  I,  Article  II.)   It  is  apparent,  however,  from 
a  reading  of  not  only  Chapter  IV  but  likewise  Chapter  III  of  Article 
XI,  the  latter  pertaining  to  the  initiative,  the  term  -Ordinance-  has 
been  used  not  only  to  designate  legislative  acts  which  have  not  heen 
finally  passed  and  therefore  not  ordinances  in  the  strict  sense  in 
which  the  term  'Ordinance'  is  used  in  the  Sections  of  the  Charter 
which  are  found  in  Chapter  I,  Article  II,  but  also  ha.  been  used  to 
designate  'bills'  which  have  not  been  finally  passed  or  approved. 

The  phrase  -any  ordinance  which  the  Supervisors  are  empowered  to 
pas.  may  be  suhmitted-  (Sec.  2)  also  leads  to  the  conclusion  that  the 
framer  of  the  Chapter  had  in  mind>oposed  legislative  act.  If  it 
had  been  intended  to  provide  that  an  ordinance  which  had  heen  passed 
by  the  Supervisors  might  thereafter  be  submitted  by  the  Supervisor. 
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to  the  people  for  their  ratification  or  rejection  the  words   "any 
ordinance  passed  by  the  Supervisors  may  he  submitted"  would  doubt- 
lessly have  been  used.     The  words   "which  the  Supervisors  are  em- 
powered to  pass"  rather  indicates  that  the  f racier  of  this  section 
had  in  mind  a  legislative  act   in  its  formative  stage.      The  initiative 
and  referendum  are  merely  the  means  by  which  legislation  is  brought 
about  by  the  electors  themselves. 

In  addition,   if  we  were  to  construe  section  2  as  referring  to 
an  ordinance  which  had  been  passed  by  the  Supervisors,   there  is  no 
provision  for  staying  the  operation  of  the  ordinance  pending  the 
period  between  the  time  of  its  final  adoption  and  the  election  for 
the  reason  that   the  provisions  of  the  referendum  as  contained  in 
Chapter  IV  does  not  provide  for  such  a  stay  other  than  when  the 
referendum  is  asked  by  the  electors  under  the  provision  of  Section  3 
of  an  ordinance  granting  a  public  utility     franchise  or  privilege, 
or  authorizing  the  lease  or  sale  of  any  lands,    or  authorizing  the 
purchase  of  lands  of  more  than  $50,000  in  value.     We  would  thus  have 
this  incongruous  situation:     A  legislative  aet  is  finally  passed 
by  the  Supervisors,   approved  by  the  Mayor  and  goes  into  effect.     The 
Supervisors  refer  the  ordinance  to  the  people  for  their  ratification 
or  rejection.     Pending  the  election  the  ordinance,   however,   is  in 
operation.     Public  and  private  rights  are  fixed  and  determined  by 
the  ordinance,   although  the  ordinance  may  be  rejected  at   the  polls. 

In  every  law  which  I  have  read  pertaining  to  the  referendum, 
accomplished  either  by  the  action  of  the  legislative  body  or  by 
petition  of  the  electors,   a  stay  of  the  operation  of  the  proposed 
legislative  act  is  provided  for  until  the  election  has  been  held. 

Section  7,   Chapter  IV,   Article  XI  provides:  -|Mii| 

"If  a  majority  of  the  votes  cast   on  any  ordinance 
or  measure  so  referred  to  the  electors,   as  herein  provided     shall 
be  in  favor  thereof,   it   shall  go  into  effect  ten  days  after  the 
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determination  of  the  official   count;    otherwise  it  shall  he 
repealed  and  rejected." 

The  last  part  of  the  section  uses  the  words   "repealed  and 
rejected"  which  might  he  said  to  indicate  that  it  contemplated 
an  ordinance  that  had  already  gone  into  effect.      The  section, 
however,   has  reference  to  ordinances  mentioned  "both  in  Sections 
2  and  3,    and  I  am  of  the  opinion  that   the  language  of  Section  7 
itself  does  not  indicate  that   an  ordinance  passed  hy  the  Super- 
visors is  to  be  submitted  rather  than  a  proposed  one.   It  is 
certain  that  an  ordinance  proposed  by  the  Mayor  or  by  one  third 
of  the  Members  of  the  Supervisors  would  not  be   "repealed"  if  the 
electors  failed  to  ratify  it.     It  would,  however,   be  rejected. 
An  ordinance  granting  a  franchise  or  privilege,    or  authorizing 
the  lease  or  sale  of  lands,    or  authorizing  the  purchase  of  lands 
of  more  than  $50,000  in  value  which  is  submitted  to  the  people 
upon  a  petition  being  filed  with  the  requisite  number  of  signa- 
tures would  be  a  passed  ordinance,   and  in  case  a  majority  of  the 
electors  voted  against  the  ordinance,    the  ordinance  would  be 
both  "repealed"  and  "rejected". 

Inasmuch  as  the  language  applies  both  to  a  proposed  ordinance 
and  an  ordinance  passed  by  the  Supervisors,   I  am  of  the  opinion 
that  the  language  itself  does  not  throw  light  upon  the  question 
as  to  whether  an  ordinance  submitted  by  a  majority  of  the  Super- 
visors should  be  a  proposed  ordinance,    or  one  that  has  been 
passed  by  the  Supervisors. 

It  is  for  these  reasons  that  I  have  arrived  at   the  conclusion 
that   it  is   only  a  proposed  legislative  act  that   is  contemplated 
by  Section  2. 

Second  Question:        As  already  indicated,  the  60-day 
limitation  provided  in  Section  3  does  not  apply  to  the  sub- 
mission of  an  ordinance  by  the  Supervisors  as  provided  in 
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Section  2  of  the   Chapter  and  Article.      Section  3  reads  as  follows: 

"Ho  ordinance  passed  "by  the  Supervisors  granting  any- 
public  utility  franchise  or  privilege,    or  authorizing  the  lease 
or  sale  of  any  lands,   or  authorizing  the  purchase  of  lands  of 
more  than  fifty  thousand  dollars  in  value  shall  go  into  effect 
until  the  expiration  of  sixty  days  from  the   date  it  "becomes 
final:      (a)   by  approval   of  the  Mayor;    (b)   or  without  hie 
approval  by  the  expiration  of  the  time  prescribed  by  this 
Charter  within  which  he  may  disapprove  it;    or   (c)   by  its  passage 
by  the  Board  of  Supervisors  over  his   objections  in  the  event   of 
such  disapproval.     At  the  end  of  such  sixty  days  such  ordinance 
shall  be  in  force  and  effect,   unless  within  such  period  there 
shall  be  filed  with  the  Election  Commissioners  a  petition  signed 
by  registered  voters  equal  in  number  to  five  per  cent  of  the 
entire  vote  cast  for  liayor  at  the  last  preceding  regular 
municipal   election,   requesting  that   such  ordinance  be  submitted 
to  the  electors.     In  case  such  petition  is  filed,    such  ordinance 
shall  not   go  into  effect  until  approved  by  a  majority  of  the 
voter*  voting  thereoa  at   a  general   or  special   election." 

The  60-day  limitation  is  a  limitation  upon  the  time  that 
eertain  ordinances  enumerated  in  Section  3  shall  go  into  effect, 
namely,    ordinances  granting  utility  franchises  or  privileges  or 
authorizing  the  lease  or  sale  of  lands,    or  authorizing  the  purchase 
of  lands  of  more  than  &50.000  in  value.     An  ordinance  passed  by  the 
Supervisors,    other  than  an  ordinance  of  those  classes  particularly 
enumerated  in  the  charter     as  to  which  the  time  of  their  going  into 
effect  is  otherwise  fixed  by  the  Charter  itself,   goes  into  effect  at 
the  time  specified  by  the  Supervisors  in  the  ordinance,    or,  if  no  pro- 
vision is  made  in  the  ordinance  as  to  the  time  it   shall  go  into  effect, 
then  ten  days  after  its  approval.    (See  Section  15,    Chapter  I,  Article 
II  of  the  Cnarter) 

The  purpose  of  the  60-day  limitation  in  Section  3  is  to 
permit  the  electors, if  they  so  desire,   to  file  a  petition  requesting 
that  an   ordinance  of  a  certain  class  apparently  deemed  of  great  public 
importance  be  submitted  to  the  electors,    and  since  Section  3  limits 
the  stay  to  those  ordinances  specified  in  the  section,   it  has  no 

application   to  ordinances   other  than  these. 

Respectfully, 

TlfiAPn    ffl?    STTPTCRVTSnBB! 
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SUBJECT:  Interpretation  of  Art .XIII, 
See. 14, Constitution  of 
California. 


May  4,1917. 

r// 


Dear  Sir:- 

I  am  in  receipt  of  your  communication,  requesting  mjr 
opinion  as  to  your  right  to  collect  from  the  Key  System  Service 
Company,  a  corporation,  a  license  tax  on  the  restaurants  operated 
"by  it  on  the  various  boats  of  the  San  Francisco  Oakland  &  terminal 
Railways  (Key  Route ) • 

OINION. 

I  am  informed  that  the  Hey  System  Service  Connany  is  a 
corporation  separate  and  distinct  from  the  San  Francisco  Oakland 
Terminal  Railways,  and  that  it  was  created  to  conduct  a  restaurant 
business  on  the  Key  Route  boats.  It  now  clsims  exemption  from  local 
taxation  by  reason  of  the  fact  that  it  pays  taxes  directly  to  the  State. 

The  only  corporations  which  are  exempted  from  the  payment 
of  license  fir  other  local  taxes  by  reason  of  the  payment  of  State  taxes 
are  enumerated  in  Article  XIII,  Sec. 14,  of  the  Constitution  of  California 

A  careful  reading  of  that  section  will  not  disclose  the  fact 
that  a  corporation  formed  to  conduct  a  restaurant  business  is  exempt  from 
local  taxation  under  its  provisions. 

It  is  a  well-settled  rule  of  law  that  exemptions  from 
taxation  are  to  be  strictly  construed  (2  Lewis  Statutory  Construction, 
2nd  Ed.Seo.539;  Black, Interpretation  of  Laws, p.  511). 


You  are  therefore  advisea  that  the  Key  System  Service 
Company  is  not  exempt,  by  the  provisions  of  Article  XIII, 
Section  14,  of  the  State  Constitution,  from  the  payment  of  a 
license  tax  imposed  by  the  City  and  County  of  San  Francisco, 
and  that  you  heve  every  legal  right  to  enforce  the  collection 
of  such  a  tax. 

Respectfully, 

City  Attorney. 


TAX  COL.^CTOR. 


HH/AP 


Hay  8th  1917. 

Subject:  Change  of  Compensation  of 
tchmsn  Under  Section  7$-, 
Article  XIII  ox  the  Charter*  ^x 


Gentlemen : 


I  am  in  receipt  of  your  communication  of  May  2nd, 

1917,  v.s,   follower 

"i'he  Board  of  Public  Valikfl  made  request  of  thie 
Commission  on  May  16,  1914,  that  J.O.  Henning,  a  civil 
service  employee,  bo  transferred  under  the  provisions  of 
section  *fk   of  Article  XXXI  of  uhe  Charter  from  the  posi- 
tion of  sidesewerman,  ewnylag  a  compensation  of  $4*00 
per  diem,  to  the  position  of  watchman,  corr;  i/r-  a  compen- 
sation of  ,;3*00  per  diem  or  ./JO* 00  a  month,  arid  this 
Gojmaission  on  Fel      3.1,  1-15,  accordingly  made  an  order 
that  tait  Henning  be  transferred  to  a  position  of  watch- 
nan  carrying  a  compensation  of  #3.00  per  diem* 

2he  Board  of  .  ublic  works  on  April  17,  1917,  re- 
quested tee  Commission  to  re-consider  I         in  fix- 
ing the  coraponsatloj.      i  Henning  I    .   per  diem 
and  to  now  fix  his  compensation  ai    .   a  month* 

-o  Commission  therefore  respectfully  requests 
your  opinion  M  to  ..Oic-ther  or  not  it  has  the  power  n 
the  provisions  of  said  section  %   of  Article  -H.III  of  the 
Charter  to  change  the  compensation  of  said  Henning  to 
)*00  a  mont'.i* 

flglMIOH. 

Section  T&  of  Article  XIII  of  the  Charter  provides 
that  when  an  employee  has  been  transferred  to  a  new  position 
pursuant  to  its  provisions  "the  compensation  shall  not  be  in- 
creased subsequent  to  his  appointment  thereto." 

A  somewhat  similar  nrovision  is  to  be  found  in  our 
State  Constitution,  Section  9,  Article  XI,  which  provides  that 
"the  compensation  of  any  oounty,  city,  town  or  municipal  officer 
shall  not  be  increased  after  his  election  or  during  his  term  of 
office." 
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1'his  section  has  been  frequently  construed  by  our 

Supreme  Court,  nft  tVic  Court  has  held  that  while  it  prohibits 

an  increase  it  does  not  prohibit  a  change  in  the  manaer  of 

compensation. 

Vail  v.  aen  Diego  Co.,  1^0  Col.  36; 

oC  uley  V.  Culbert,  14;  9al.  276; 
Crockett  v.  liathews,  157  Cal.  163; 
Galeener  v.  Hove.ycott,  52  Cal.  Bee.  114. 

In  the  last  cited  case  the  oourt  says  at  pp.  115-116  - 

"It  is  thoroughly  settled  that  the  le       re  inay 
change  the  mode  of  compensation  oi  m   of i  ioer  from  fees 
or  per  diem  to  salary,  provided  that  in  so  doing  it  does 
not  in  fact  increase  his  compensation.  n 

I  am  info  mod  that  most  of  the  watohaen  under  the 

Board  of  Public  ,'/orks  receive  $90. jO  per  month,   and  the  ch';nge 

here  under  contemplation,  from  a  per  diem  to  a  monthly  salary, 

would  make  this  position  conforra  in  that  respect  to  the  others. 

Such  a  change  in  the  mode  of  compensation  is  sanctioned  by  the 

cases  above  quoted.  It  is  impossible  to  tell  in  advance  whether 

such  a  change  would  work  an  actual  Increase  in  compensation,  hut 

as  the  change  is  requested  by  the  Board  of  Public  Works  and  .90.00 

per  month  is  the  equivalent  of  ^3.00  per  day  for  an  average  month 

of  30  days,  I  as  u  tune  that  the  contemplated  change  would  not  result 

in  any  increase.  I  therefore  advise  you  that  it  is  within  your 

power  to  authorize  the  change  in  compensation  sug  ested. 

Respectfully, 

Gitv  Attorney. 
c  I  m  3i&vi  o  ;  c  oi&a  a  si  ok  . 

:  W  V 


May  11,  1917. 

Subject:  Availability  of  United  States  ^  j, 

Treasury  Certificates  and  Interim 
Certificates  as  Security  for 
County  Deposits. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  May 
1st,  1917,  in  which  you  ask  to  he  advised  whether  United 
States  treasury  certificates,  and  the  interim  certificates 
issued  by  the  Federal  Reserve  Bank  in  lieu  of  U.S.  treasury 
certificates,  are  available  as  security  for  deposit  of  funds 
of  the  City  and  County  of  San  Francisco. 

OPINIOH 

By  Section  6^,  Article  XI  of  the  Constitution  of 
California  and  Section  2,  Chapter  III,  Article  IV  of  the 
Charter  "bonds  of  the  United  States"  are  authorized  to  be 
accepted  as  security  for  deposit  of  City  and  County  funds. 

•The  United  States  treasury  certificates  referred 
to  in  your  communication  are  issued  under  an  Act  of  Congress, 
approved  April  24,  1917,  and  entitled  "An  Act  to  authorize  an 
issue  of  bonds  to  meet  expenditures  for  the  national  security 
and  defense,  etc."  By  section  6  of  that  Act  the  Secretary  of 
the  Treasury  is  authorized  to  borrow  money  up  to  ,;2, 000, 000, 000. 
on  the  credit  of  the  United  States  and  "to  issue  therefor 
certificates  of  indebtedness  at  not  les.:  than  par  in  such  form 
and  subject  to  such  terms  and  conditions  and  at  such  rate  of 
interest,  not  exceeding  theee  and  one  half  per  centum  per  annum, 
as  he  may  prescribe;  and  each  certificate  so  issued  shall  be 
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payable,  with  the  interest  accrued  thereon,  at  such  time, 
not  exceeding  one  year  from  the  date  of  its  issue,  as  the 
Secretary  of  the  Treasury  may  prescribe."  V/hile  these  cer- 
tificates are  not  called  "bonds"  in  the  Act  authorising  their 
issuance,  it  is  plain  that  they  are  in  fact  evidences  of 
indebtedness  of  the  United  States  Government,  and  "bonds  of 
the  United  States"  within  the  meaning  of  the  sections  of  the 
Constitution  and  Charter  above  referred  to. 

The  interim  certificates  issued  by  the  Federal 
Reserve  Bank  are  simply  a  form  of  receipt  showing  that  a 
certain  amount  of  money  has  been  paid  in  to  the  United  States 
Government  and  entitling  the  holder  to  obtain  a  treasury 
certificate  or  certificates  of  equal  value  upon  surrender  of 
the  interim  certificate.  These  interim  certificates  are  in 
no  sense  "bonds  ox  the  United  States"  although  they  entitle 
the  holder  to  obtain  such  bonds. 

I  therefore  advise  you  that  the  United  States 
Treasury  certificates  are  available  as  security  for  deposit 
of  City  and  County  funds,  and  that  the  interim  certificates 
are  not. 

Respectfully, 

City  Attorney. 


THfi  IHftASUKiR. 


May  18th  1917. 


SUBJECT:  Hospital  may  be  Granted  Permit 
Opposite  a  Garage.   Supervisors 
May,  in  their  discretion,  Deny 
such  a  Permit. 


IK 


Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion 
on  the  following  state  of  facts: 

Ordinance  No.  1610  (Hew  Series),  Section  1,  provides 
that  "no  person  shall  blow  an  automobile  horn  or  whistle  *  *  * 
within  the  distance  of  one  block  from  a  public  or  private 
hospital  within  the  City  and  County  of  San  Francisco. " 

Ordinance  Ho.  3713  (New  Series),  adds  section  59 

to  the  Traffic  Ordinance  No.  1857  (New  Series)  of  our  City 

and  County  and  provides  as  follows: 

"Before  crossing  any  sidewalk  the  operator  of 
any  motor  vehicle  shall  carefully  observe  and  ascer- 
tain if  another  vehicle  in  the  rear  is  traveling  in 
the  same  direction  within  a  distance  of  30  feet; 
if  there  be  such  he  shall  come  to  a  full  stop  and 
signal  his  intention  so  to  do  as  provided  in  Section  7. 
He  shall  then  proceed  slowly  to  approach  the  curb 
and  cross  the  sidewalk,  carefully  observing  the 
presence  of  pedestrians,  and  avoid  all  possible  injury 
thereto •  Crossing  sidewalks  shall  be  made  by  turning 
the  vehicle  to  the  right  in  all  cases." 

Section  7  of  s  id  Traffic  Ordinance  so  referred  to 

provides  that: 

"Every  person  riding,  driving,  propelling, 
or  in  charge  of  any  vehicle  upon  any  street,  shall, 
before  turning,  stopping,  or  changing  the  course  of 
such  vehicle,  first  see  that  there  is  sufficient 
space  so  that  such  movement  can  be  made  in  safety 
and  shall  then  give  a  plainly  visible  or  audible 
signal  to  the  police  officer  in  charge  of  the  crossing 
or  to  the  persons  in  charge  of  vehicles  behind  the 
vehicle  so  turning,  stopping,  changing  its  course,  or 
turning  from  a  standstill;  of  his  intention  to  make 
such  movement,  except  when  followed  by  rapidly  propelled 


-2- 


*«o 


vehicles,  in  which,  event  no  Curn  shall  he  made  until 
such  vehicle  shall  have  passed  on  the  left.   Such 
signal  shall  he  given  hy  raising  the  hand  or  whip 
and  indicating  with  it  the  direction  in  which  the 
turn  is  to  he  made." 

You  inquire  whether  the  ahove  ordinance  and  the  usual 
practice  of  automohiles  when  entering  and  leaving  a  garage  would 
preclude  the  granting  of  a  permit  for  a  hospital  to  he  erected 
directly  across  the  street  from  an  estahlished  public  garage. 

I  understand  your  inquiry  to  he  prompted  hy  a  question 
in  the  minds  of  the  committee  as  to  whether  or  not  the  patrons 
of  an  estahlished  garage  would  violate  any  existing  ordinances 
if  an  automobile  horn  or  whistle  were  hi own  upon  entering 
or  leaving  such  garage  directly  opposite  a  public  or  private 
hospital ,  which  might  now  he  estahlished  hy  permit  of  the 
Board  of  Supervisors. 

OPIITION 

It  will  he  noted  that  the  only  requirement  in  Section 
59  with  reference  to  the  crossing  of  a  sidewalk  is  that  the 
chauffeur  shall  come  to  a  full  stop  and  signal  his  intention 
of  crossing  the  sidewalk,  as  provided  in  Section  7  of  the 
Traffic  Ordinance.  The  only  provision  in  Section  7  is  that  he 
shall  give  a  plainly  visible  sip-nal  of  his  intention  to  make 
such  movement  and  that  such  a  signal  shall  he  given  hy  raising 
the  hand  or  whip  and  indicating  with  it  the  direction  in  which 
the  turn  is  to  he  made . 

I  therefore  find  nothing  in  the  Ordinance  requiring 
the  hi owing  of  an  automohile  horn,  which  is  prohibited  within 


-3- 

a  certain  distance  of  a  hospital  by  Ordinance  No.  1610  (New 

Series) . 

It  is  therefore  apparent  that  such  garages  already 
established  might  he  continued  without  any  violation  of  these 
ordinances  even  tho  the  permit  were  granted  by  the  Board  of 
Supervisors  for  the  maintenance  of  a  hospital  opposite  the 
garage.  However,  Ordinance  No.  823  of  the  Board  of  Super- 
visors requires  that  "it  shall  be  unlawful  for  any  person, 
corporation  or  association  to  erect,  establish  or  maintain 
any  hospital  without  permission  from  the  Board  of  Supervisors". 

After  consultation  with  your  Committee,  I  have  been 
asked  to  incorporate  in  this  opinion  advice  as  to  the  power  of 
the  Supervisors,  in  acting  upon  any  application  for  a  hospital 
permit,  to  take  into  consideration  all  the  surrounding  circum- 
stances; such  as,  proximity  of  the  proposed  hospital  to  an 
existing  garage;  the  established  custom  of  blowing  automobile 
horns  upon  extering  or  leaving  a  garage;  the  probable  frequent 
blowing  of  horns  being  repaired  in  such  an  existing  garage; 
and  the  natural  noise  incident  to  the  ordinary  carrying  on  of 
a  repair  shop  conducted  in  conjunction  with  such  a  garage  already 
established  opposite  the  proposed  site  of  the  hospital. 

I  am  of  the  opinion  that,  if  in  the  judgment  of  the 
Supervisors,  it  should  be  determined  that  for  any  or  all  of  the 

above  reasons  a  hospital  should  not  be  permitted  opposite  such 

a  garage,  it  would  be  a  lawful  exercise  of  the  discretion  vested 

in  the  Supervisors  to  deny  the  permit. 

Respectfully, 


City  Attorney. 
Health  Committee 
Board  of  Supervisors.  JPE/LEP 


May 

Twenty-fourth , 
nineteen  Seventeen. 

SUBJECT:  Legality  of  Tuberculosis 

Sanitorium  Outside  the  %  I  S 

Boundaries  of  the  City 
and  County. 

Gentl emen: 

I  am  in  receipt  of  your  request  for  an  opinion  as  to 
whether  the  City  and  County  of  San  Francisco  can  legally  expend 
money  for  the  erection  and  maintenance  of  a  Tubercular  Sanitorium 
outside  of  the  boundaries  of  the  City  and  County. 

OPIfllOH 

The  Board  of  Supervisors  are  empowered  by  subdivision  11, 
Section  1,  Chapter  II,  Article  II,  of  the  Charter  "to  establish, 
maintain  and  regulate,  and  change,  discontinue  and  reestablish 
City  and  County  jails,  prisons  and  houses  of  detention,  punishment, 
confinement  and  reformation,  hospitals  and  almshouses." 

Likewise  in  Section  1,  Article  I,  the  Charter  provides 
that  the  City  and  County  "may  purchase,  receive,  hold  and  enjoy 
real  and  personal  property." 

Kowhere,  however,  is  the  City  and  County  expressly  author- 
ized to  maintain  or  establish  a  hospital  or  to  acquire  or  hold 
property  for  a  hospital  outside  of  its  boundaries. 
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the  question  is  therefor©  presented  whether  in  the  absenoe 
of  express  authority  the  City  tn&   County  under  its  general  powers 
Mm  establish  and  maintain  a  hospital  outside  its  boundaries.  The 
decided  cases  upon  this  question  are  in  conflict,  but  I  am  of  the 
opinion  that  the  weight  of  authority  and  reason  is  in  favor  of  the 
exorcise  of  such  a  oowor. 

It  is  stated  by  Mo  .uillln  in  his  work   on  itunlcipal  Corpora- 
tions, Vol.  Ill,  p.  2462,  thft  "the  rule,  supported  by  the  weight 
of  authority  as  well  as  by  the  better  reasoning,  is  that  a  municipal 
corporal ion, where  not  expressly  prohibited,  may  ourchase  real  estate 
ids  of  its  corporate  limits  for  legitimate  municipal  purposes." 

Judge  Dillon  (Dillon  on  ton.Corpe.  5th  ;d. , Vol. Ill, p.  1667) 
says,  on  the  same  oolnt,  that  "there  are  vamoses  for  which  such  a 
corporation  may,  without  special  grant, purchase  and  holt!  extra- 
territorial lands,  as  for  a  pest-house,  cemetery,  park,  and  the  like 
objects  of  a  municipal  character." 

So  it  has  been  held  that  under  the  general  power  to  maintain 
wharves  aClty  may  buy  land  outside  its  limits  for  wharfage  purposes: 

Hfetfnor  T.  I  t.  jouis,  61  K.^.,632. 

That  a  ity  under  an  express  power  to  t  rj-de  Its  streets  has 

implied  t uthority  to  purchase  a  stone  quarry  or  gravel  pit  outside 

Its  limits: 

ohneider  v.Menasha,95  H.».  .,94; 
omerville  v.  a It ham,  48  ■•£.,10tl« 

that  it  may  acquire  property  outside  its  limits  for  a  publio 

park: 

Lester  v.  Jackson, 11  iio.,114; 
Re  Mew  York, 2  ■•  .,642. 


For  a  water  supply: 

Newman  v.  sho,68  Venn,  ,300; 
Kite  v.  Homney,  7,   .  »,StS« 

Or  for  a  sewer  outlet: 

Wileon  ▼.  .,oise,55  .  •  807; 
Coldwater  v.  uekor,  £4  Am. Rep, 601; 
•ichmond  v.Sallego  ote.Co.,4i   .  .,377. 

In  Champagne  v,  Harmon,  98  111. ,491,  ,he  Court 
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said : 


"Under  a  b'en«ral  grant   of  c-.ovmr   to  buy  and 
hold  real  property  It  is  understood  municipal 
corporations  M9  even  buy  and  hold  real  estrte 
beyond  the  corporate  li  its,  for  the  location 
of  oemoteries,  pest  houses,  and  other  purposes 
connooted  vilth  .he  rsrnitrry  ondition  of  the 
municipal^  . 

.hile  the  ueetion  here  involved  has  never  be-in  directlj 

passed  u  >on  in  this  v;tate  nevertheless  in  Hewitt  v.  Boa  Jacinto  etc, 

Irr.   ist.,124  Gil, ,186,  the  Court  said  at  p.  192: 

"  A  municipal  corporation  may,  for  pro ier 
corporate  urposes,  both  hold  property  and 
perform  contracts  beyond  the  ; municipal 
boundaries. r  (Citing  Tjester  v.   ■toOK,  .vr  .) 

AaA   in  Uoiiean  v.  Fresno,  11*:  CrL,lf>9,  the  Oourt  held 
that  a  City  had  >ower  to  contract  for  the  disposal  of  its  sewage 
outside  its  IwwMl!  ries. 

I  am  therefore  of  the  o  inion  1        our  Honorable 

•d  should  doom  it  advisable  to  establish  and  m^lnt* in  such  a 

sanitorlum  outside  the  City  and  County  it  may  be  legall;;  done  undor 

the  powers  granted  by  tho  ■li.-rter. 

Respectfully, 

City  ttorney. 


May  15,1917. 


3UBJ   :     «&•*  not  Compelled  to 
Record  i  in  a 

foreign  rampiif  i 


T/6 


Dew  flirt  • 

I     .  i  la  rocci.jt   of  your  ooifcouni  ,  «y 

opinion  rb  to  whether  or  m/%    -he  RastvAa*  Ic  compalied  to  teoept  for 
record  i—lli— M  written  in  i  foreij^n  ft* 

■• 

Tho  i.    the  only  reco^nir'-ed  laagti&ge  in 

the  schools    (  ?ol*3odo,   oc.1664)  Mil     Courts  of  the  .fornix 

(C.C. /?•  .ee.lSS).     Vhe     oljiic  i  Code,  moreavar,   Urattfl  Vtm.%      li  public 

report:-     it  li  a*     ublisshea   in    .n^lielu 

The     Rj  rpMNM  of  recording  i  i  tutee  -re  to 

to 

register  transfers  of  resl   r>ro  >erty  aw  import  notice  to  tho  v-orld   of 

the  oonBtuauiktion  of  cert   in  transactions  or  acts,   (kee  Hr  gar  ▼•     pact, 

6k,  fel«,  at  £ii4;   Gtirber  T.   Cornells ,   98  C-l.f529,   rati  Title  etc#   Oo.r. 

Kerrigan,  160  Sal.     t  M6)« 

In  cases  where  the  .  t;  tutos     rovit-e  for  tho   jubllcatlon 

of  notices,   the  Courts  haro  uniformly  hold  that  such  noticer    mmt  be  in 

the   Jngllsh  laagoafa* 

"Tho     agllsfe  1  i  ir  the  recognizee   1 

of  this  country,  «nd  wherever  the  law  refers  to  publication 
in  the  newspapers,  it  NMas  those  ubliehed  in  tka  language 
of  ths  country." 

(Tumor  T.Kutchini  cn,71  li,'  »  £14) 
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hero  not ices  are  to  be    ■■ublished  la  a  paper. 
n    Jiglieh  paper  is  always  iat ended  unless  it 
a»  expressed  to  be  otherwise." 
(Jraham  ▼.  King, 60  Mo.fcS) 


o-  «  /J**?0*3,  0b^9ct  °*  ***     ublieation  being  to 
tS£  w    '>60wle  of  **•  Proceed  inga  about  to  be 

taken,  and   th  ^bb  of  our     eorile  speakina 

eja  reading  only  the    nglish  language,  the  oblelt 

Holland  newspaper." 

(Tiescher  v.  Ottawa  Circuit  Judge, 74  I.V..  1014). 

likewise,  the      .r  ose  of  our  rocoring  statutes  would  be 

defeated  in  a  very  lafge  measure  by  recordation  in  a  fori  ,ge* 

Shv  Court,  in  Hyman  T.Busewihl,  118  1V.V.  037,  said: 

n™l*ll0  t?!re  eaenB  t0  be  a  ooarth  of  authority 
upon  the  subject,   the  decided  cases,   as  far  as  wi 

!Tl* DM;  *b£°  t0  diecov^.  •»•  in  harmony  m*   are 
or*     ernit«°Ct  5f!   IS**   &  ■**■••  •«»•«     i»ot? 

««!r  !^?f  ^vnage  evincing  a  contrary  intention, 
such ^blication  mast  be  imte  in  the  legal  lan^  "ge 
i  Ih?  *?*'***:       °  thla   •* ;-ect  km  the  cases   of 
2^e     *»?*??*. MlJ?nr-r»  5*    l8*2775   -rahan  t.    :ing, 
OaVlo.'      w     '        *       ^      '0h*-rt8«T.     obin.45 
*ratz's        .     i,   ,     iti  b.    .        j  ^j     Clt     J 
Chic«^o  r.   licCoy,li>6  111. -44,   K6  Jf.^    363,11  U.    . 

a*.  ^^"i7  0lher  cas*  ln  tnls  court  bearing  unon 
the  subject  under  consideration  U   State  e*  rel 
Goebelvj.  rlaim.91         .         ,        ...   £  40 

'  !,\  n    In  thlit  eaE*»  'he  -™rt  said:  '^he 

i.«*iJ2f  £"  "!?*!  iCi  **■  1&nt^g«  of  the  country,  to 

^^V  &1}   HS*1  Rnd  ««laial  notification  or 
Proceeding,  in  .the  ibsenog  of     -tat^  ^JJit* 

to  the  Co-.     . »  ■  * 

w  ^I*?6  ^llEh  language  is  the  means  recognised 
by  our  law  for      ioation  and  Inform     ,  J. 

a^ewsLpsrr,;rinted  }V  f0reifen  lRn^ 

a  newspa.er,   it   fMy  not  be  v.lthin  the    mrview  of 

he     Ubaiaatiam  of  legal  notices 
designed  *or  the  ,tion  of  Ml  1 

♦-«??*•  con  ta'am  intention 

to   incluue  *:uch  a    -ublicotion.dylmo  v.Hydot6£  tfo.,968. 


1  3  • 

The  late  case  u .   urkins  t.  Board  of  Conors,  of  Cook 
county,  (111  !•**  680),  decided  In  *\>bruary,1916,  after  reviewing 
t.11  the  decisions  cited  above,  and  other*,  hold: 

»Wa  think  tho  rule  announced  ia  the  one  which 
conforms  to  the  spirit  and  Intent  of  our 
Constitution  and  laws.  The  object  of  re.uiri 
publication  (of       I  ianoe)         Is  in 
order  that  its  provisions  may  beeonw  known  to 
tho  inhabitants  of  ouch  municipality. 

Notice  whether  ^tven  by  newspaper  publication  or 
by  recordation  is  for  like  >ur  ose^and  the  reasoning  of  the  Courts 
in  the  caaa  of  tho  ono  may  well  bo  applied  in  the  case  of  to  other. 

It  follows  therefore  that  recordation  of  an  instrument 
in  a  foreign  language  ie  not  oerraitted  by  the  law  of  the  htate,  and 
that  you  are  not  compelled  to  accept  for  record  suoh  an  instrument. 

Rea;>ectfully, 

City  ttorney. 


R^cOflMBU 


May  £6,  1917. 

SUBJECT:  Definition  of  "Savings  Bank". 

Dear  Sir:  ^  ^ 

I  m  in  receipt  of  your  recent  communication, 

requesting  my  opinion  as  to  what  is  a  savings  bank,  for 

pumoses  of  assessment. 

OPINIQH: 

'Savings  Bank1*  is  defined  in  section  4  of  the 

Banking  Act  of  California  (Stat.  1909,  p.  87,  as  amended, 

Civil  Cone,  Appendix,  p.  844,  as  follows: 

"savings  bank,"  when  used  in  this  act, 
means  a  bank  organized  <lating 

and  loading  the  funds  of  its  members,  stockholders, 
and  depositors,  and  which  may  loan  and  invest  the 
funds  thereof,  receive  deposits  of  money;  loan,  invest, 
and  collect  the  s&'ie  with  interest;  and  may  repay 
depositors  with  or  without  interest  sua  having  power 
to  invest  said  funds  in  such  property,  securities, 
and  obligations  as  may  be  prescribed  bj<  this  act; 
and  to  declare  *utd  pay  dividend!  on  its  g 
deposits,  and  a  »t     >  <s&  rate  of  interest  on  deposits 
made  for  a  stated  period  or  upon  speoial  terms. " 

Section  5  of  the  some  Act  defines  a  commercial 

bank  thus: 

"The  ter  ?»  "commercial  bank"  when  used  in  this  act, 
means  any  bank  authorized  by  law  to  receive  deposits  of 
money,  deal  in  commercial  paper,  or  to  make  loans  thereon, 
and  to  lend  uoney  on  real  or  personal  property,  and  to 
<.seount  bills,  notes,  or  other  commercial  paper,  and 
to  buy  and  sell  securities,  gold  aid  silver  bullion, 
or  foreign  coins  or  bills  of  exch-nge." 

Article  II  |      Banking  Act  prescribes  the  method 

of  conducting  the  business  of  a  savings  bank  and  is  radically 

different  from  che  provisions  of  Article  III,  which  controls 

the  business  of  conducting  a  commercial  plant,  Moreover,  the 
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Act  (Sec.  23)  provides  that  if  a  bank  does  a  departmental 
business,  each  department  shall  be  treated  as  though  it  were 
a  separate  bank* 

A  national  or  ordinary  commercial  bank  is  not  a 
savings  bank,  ere:  though  it  may  conduct  a  sayings  department* 
The  distinction  is  clearly  pointed  out  by  the  Court  in  the 
case  of  State  vs.  People's  Hat,  Bank,  70  Atl,  542,  in  the 
following  language: 

a  national  bank  is  not  a  savings  bank, 
it  cannot  trans  aot  the  saie  kind  of  business 
that  a  savings  bank  is  incorporated  to  do.  If 
it  has  a  savings  department,  it  does  not  receive 
deposits  to  be  invested  in  speoified  securities, 
under  the  supervision  of  the  bank  commissioners. 
It  does  not  hold  the  deposits  upon  a  trust  creating 
the  relation  of  trustee  and  cestui  jue  trust,  but 
upon  a  contract  ereatiiv         ^ion  of  debtor 
and  creditor."  *  *  * 

a  general  Bense,  it  may  be  true  that  I 
bank  in  such  a  case  receives  deposits  for  investment 
upon  which  the  depositors  receive  interest,  and 
that  the  business  thus  done  is  practically  in  many 
respects  a  savings  bank  business.  ;.litchell  v.      • 
Beckman,  64  Ca' .  117,  ir,2t  I     .  110,  Jhe  depositors 
in  a  savings  bank  'do  not  personally  loan  the  money 
deposited,  but  intrust  it  to  the  bank,  as  thoir 
trustee  or  agent,  to  be  kept,  invested,  managed, 
and  paid  out,  according  to  the  provisions  of  the 
charter  and  by-laws  ox'  the  institution.  If  there 
is  a  profit,  they  receive  it;  if  there  ii  ■  loss, 
they  share  it  according  to  the  amount  of  their 
deposits.1  Hall  v.  Paris,  59  II .H.  71,  73;  Cogswell 
v.  Bank,  59  IT.H.  43;  Bank  Commissioners  v.  Banking 
Co.,  74  ;.:.fl.  292,  67  Atl.  583;  Mann  V.  State  Treaeoz   , 
74  I«£.  345,  347,  34b,  60  Atl.  130.  But  such  does  not 
appear  to  be  the  effect  of  the  investment  business 
undertaken  by  the  defendants,  i'he  contracts  with 
their  depositors,  as  set  up  in  the  answers  and 
admitted  by  the  demurrers  provide  for  the  receipt 
of  deposits  of  money  upon  which  each  bank  agrees 
to  pay  interest  to  the  depositors  at  a  certain 
rote  per  cent,  i'he  interest  received  by  the 
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depositors  is  not  in  a  logal  sense  dependent  upon 

access  of  the   banks  In  making  paying  investments. 
jo  far  as  appears,  the  banks  are  bound  to  y 

jlated  interest,  as  well  a3  the  amounts  ox    oho 
so-called  deposits,  as  legal  debts  which  they  owe 
to  the  patrons       "r  savings  departments,  She 
relation  created  is  that  of  debtor        itor,  not 
that  of  a  trust  or  bailment.  She  interest  agreed 
to  be  paid  on  the  money  received  in  this  way  by  the 
bank  is  not  in  the  nature  of  a  dividend  of  profits 
realized  from  the  suoeessful  management  of  a  savings  bank. 
ffhe  depositors*  seourity,  as  a  matter  of  law,  does  not 
depend  upon  the  charocter  of  the  investments  made  hy 
the  bank,  but  upon  the  general  solvency  of  the  institution. 
The  defendants        re  ore  not  doinp  a  savings  hank 
business." 


You  are  therefore  advised  that  only  such  hanks  as 
are  doing  business  under  Article  II  of  the  State  Banking  Act 
are  savings  banks  for  the  nurposes  of  assessment. 


Respectfully, 

City  Attorney. 


BB0B 


May  24,  1917. 


I 


SUBJECT:  Damage  to  Property- 
Prospect  Ave.  and  %  \% 
Esmeralda  Street. 

Gentlemen: 

I  am  in  receipt  of  your  communication,  enclosing 
claim  and  demand  in  the  sum  of  ^SOIO.  filed  by  Louis  Kessler 
for  alleged  damage  to  his  property  at  Prospect  Avenue  and 
Esmeralda  Street,  by  throwing  and  depositing  dirt,  rock  and 
sand  on  the  premises  ov/ned  by  him  at  said  place  and  asking 
my  opinion  as  to  the  liability  of  the  City  and  County  of  San 
Francisco  for  the  same. 

OPINION 

The  City  and  County  of  San  Francisco  in  my  opinion 
is  not  liable  for  the  alleged  damage  to  the  property  of  Mr. 
Kessler.  There  is  no  showing  that  the  alleged  damage  was  done 
at  the  instance  of  or  under  the  order  or  direction  of  the  City 
and  County  of  San  Francisco  and  that  being  so  the  City  cannot 
be  held  responsible  therefor. 

Respectfully, 

City  Attorney. 
BOARD  OF  SUPERVISORS. 
O'B/MF 


June  4th  1917. 

Subject:   REFUND  OP  LICEStiB 
TAXES  HOT  SiBOlL. 

Gentlemen: 

I  am  in  receipt  of  your  recent  communication 
requesting  my  opinion  as  to  .vhether  or  not  a  portion  of  a 
yearly  licence  tax  can  be  legally  refunded  after  the 
licence  has  been  in  use  for  a  portion  of  a  year. 

OPINIO!!: 
Under  date  of  October  11,  1911  (Opinions  City 
Attorney),  1910-11-12,  page  407)  my  predecessor  Percy  V.  Long 
advised  your  Board  in  a  case  involving  the  legality  of  re- 
funding moneys  paid  under  a  void  ordinance.  She  City  Attorney 
therein  advised  you  that  a  licence  tax  voluntarily  paid,  with- 
out legal  duress  or  coercion  cannot  be  recovered. 

In  a  later  opinion  rendered  the  Tax  Collector 
March  27,  1917,  (Opinions  City  Attorney,  1912-16,  p.  929) 
the  City  Attorney  held  that  the  Tax  Collector  could  not  issue 
one-day  licences  at  |lfl  under  an  ordinance  fixing  a  ^300 
monthly  licence  for  tlclcet  peddlers.  This  change  could  only 
be  brought  about  by  ordinance  of  the  Board  of  Supervisors. 
Likewise,  in  the  present  case,  the  retention  of 
#25  of  a  c?100  yearly  licence,  and  refunding  the  *75  balance, 
would  be  tantamount  to  changing  the  yearly  licence  tax  to  a 
quarterly  tax,  a  change  only  permissible  by  the  enactment  of 
a  new  ordinance  by  your  Board. 
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You  are  therefore  adTised  that  your  Board  is 
without  power  to  refund  any  portion  of  a  licence  tax  which 
has  once  been  paid  into  the  city  treasury. 

Respectfully, 

City  Attorney. 


BOARD  OF  SUPERVISORS . 


hhh/mp 


' 


Ill 

June  8th  1917. 

Subject:  I«I 

OF  BOARD  Df  MO1AH0  . 

$10 
Gentlemen: 

I  am  In  receipt  of  your  roc         ioatlon 
requesting  my  opinion  on  ftbt  following  question: 

"Is  the  limitation  upon  the  expenditures  of  the 
Board  of  Education  In  any  fiscal  year  the  amount  specified 
in  the  budget  oi  the  Supervisors  «  or  is  it  the  totaL 
amount  actually  puid  into  tho  Comnon  School  Fund  from  «11 
sources?" 

opimout 

'fhe  Supreme  Court  of  California  disposed  of  this 

question  in       Ml  of  San  Francisco  v.  iirooeriok,  reported 

in  111  Cal«  at  307,  as  follows: 

is  estimate  which  the  ^oard  of  supervisors  is 
directed  to  moire  of  trie  nee   I         o  several  fluids* 
as  the  basis  of  the  tax  which  they  will  levy,  is  not  a 
conclusive  determination  of  Hm  MM  nt  that  may  "be 
expended  for  these  several  necessities,  snd,  although 
the  failure  to  levy  a  tax  which  shall  raise  a  sufficient 
•mount  of  money  Lor  these  needs  will  prevent  the  expendi- 
tures, yet,  if  tuo        b  been  polj  in 
,                                or 

the"  esTlmate* 
In  rd  of  super vi 

quired  to  estimate  the  expenses  that  would  he  incurred 
at  the  general,  election  for  the  year  1U94,  and  in  the 
exercise  of  their  Judgment  they  deemed  it  necessary 
to  provide  the  sum  of  one  hundred  and  fifty  thorn 
dollars  therefor.  As  the  incurring  of  these  expenses 
was  not  under  their  control,  it  Tfould  not  be  competent 
for  that  body  to  determine  the  amount  that  should  be 
expended,  and  their  est  t  only  an 

the  expense,  "nor 
does  the  facty  >  .7  deprive 

the  holders  oX  for"  the  excess  above  this  estimate 


he  jri 

msury  applicable 


_L  ■'■       L    ■  .   I..J-       ;..•     !'l  i'J        1;        I        re  to. 
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!he  prinicplos  declared  in  this  case  were  re-ef firmed 
In  the  ease  of  Oity  and  Count j'  of  San  Francisco  v.  flidber.  43 
Pao.   962. 

You  aro  therefore  advised  that  the  limitation  upon 
the  expenditures  of  your  Board  in  any  fisoal  year  is  the  total 
amoujat  aotually  p?>id  into  the  co  iraon  school  fund  from  all 
sources* 

Respectfully, 

City  Attorney. 


BOARD  OP  BD 


BBVfef 


I     ... 


An  i 

Tenth, 


1*/ 


SUBJ  ■  :     dthoi  r     tied  ares 

10  Jiiney  Bonds. 


Gentleman:- 

I  um  In  recei  t  of  your  iieimHiilisf  fill  of  liny  I  9th, 
re  uestlng  HI  a  inion  u  on  the  following  n  ttor,  naraely:     he, her  or 
not  i      ./ould  he  sufficient  under  the     revisions  of  the  Jitnoy  has 
Ordinance   fS«*S£l£  lev     erics}  to     p  rove     olicies  iBsued  by  the 
Golden  ftate  Indemnity  Com  any,  I <od  signatures  of  the 

I'resiuon.  -y  t  ereof  t  nd  countersigned  by  ...n  Bflll  or  of 

of  the  corai    ny.  so  in  reeoi  t  of  tvo  s:   vole  policies  of  osher 

com  k  nies  wherein  n  turee  of  the     resident  nnd  ;Jecrott.ry     re 

lithographed  ,  n     wherein  the     olicies  contain  tho     rovisions  tht  t  the 
same  shall  not  be  "binding  unless  countorr.ignod  by  e  duly     uthorired 
nd  commissions  t  of  the  eorauny, 

INI  Off. 

It  would  be  ro  er  under  the  rovi.ions        itney  iius 
Ordinance  to  ?  oeeet  policies  of  the  'olden  Bate  Indemnity  Cora  any 
provided  tl        olicioi;  confined    -rovii;ion  th? .t  the  same  should 
not  be  binding  unless  countersigned       ly  uthori; ed  nd  connission- 
ed  agent  of  tho  coraocny  aai   ovided  the t  the  same  were  duly  countar- 
aod  even  tho  the  si  u.  tures  of  ho  resident  and      ear  iioroof 

were  lithocr.  ^hed. 

The  Jitnoy  bus         ,   .  os,  com  ins 


-JJ" 

in  Section  4,  the  requirements  of  a  surety  bond  but  is  silent  as  to 

the  signatures  thereto,   ihe  section  contains  the  following  language: 

"If  at  any  time  in  the  judgment  of  the  Police 
Commission  said  bond  is  not  sufficient  for  any  cause 
the  Commission  may  require  the  ^arty  to  v.hom  permit 
is  issued,  as  herein  specified,  to  replace  said  bond 
with  another  bond  satisfactory  to  the  Commission*" 

Section  416  of  the  Civil  Code  provides  that: 

"All  policies  made  by  insurance  corporations 
must  be  subscribed  by  the  president  or  vice-president, 
or  in  case  of  the  death,  absence,  or  disability  of  those 
officers,  by  any  two  of  the  directors,  and  counter-signed 
by  the  secretary  of  the  corporation." 

A  policy  bearing  lithographed  signatures  of  the  President  and 
Vice -President,  countersigned  by  a  duly  authorised  agent,  would  be 
satisfactory  and  would  meet  the  provisions  of  the  above  section  of  the 
Civil  Code,  provided  that  the  signatures  of  the  President  and  Vice- 
President,  or  Secretary,  as  lithographed,  were  adooted  as  their 
signatures. 

The  rule  is  stated  as  follows,  36  Cye»,448: 

"Signatures  adopted  by  persons  are  sufficient  to 
give  legality  to  instruments  even  tho  they  are  printed," 

The  same  rule  is  expressed  in  the  case  of: 

Y.illiams  vs.  McDonald,  58  Cal.,527; 
Lamaster  vs.  Y.ilkerson,et  al.  ,136  S.W.217; 
Herriek  vs.  Llerrill,  57  I.Iinn.6. 

The  case  of  Faraum  vs.  Phoenix  Insurance  Company,  83  Cal., 

246,  is  directly  in  point.  The  case  holds  that  where  by  the  terms  of 

a  policy  a  particular  local  agent  is  to  countersign  it  to  make  it  valid, 

so  that  the  insured  must  eeal  with  him  and  no  one  else,  he  represents 

the  power  of  the  comoany  so  that  v.nj   policy  which  he  countersigns  binds 

the  com >any  to  any  person  insured  thru  his  agency  who  has  no  notice  of 

limitation  of  his  power,  tho  he  may  have  exceeded  his  authority  and 

violated  his  duty  to  his  principal. 


-i 


•> 


In  order  to    tako  tho     olicies  of  i  Indemnity 

Company  valid  even  tho  bec.rin     ±1  I  rio,  r«-  phecl  i3i- 

dent  and   -ecro-u  ry,     h  uhoul  ne 

folio- .ving  nhraseology: 

i  .OP,    the  uoldon  Sato  Indemnity 

Jorao&ny  has  caused  these   presents  to   ^e   signed  by 

its     r;:sii1on!  e  .vet;  ry  but     M  MM  shall  not 

bo  countersigned  orir.ed 

and  corariitioionod  • 

President 


t  ry 


oOun.or;'i£rK 


this     a. 


lu 


/uthorised  ,'i.nd  Coranissioned    ,gent. 


ict fully, 


City  attorney. 


, 


. m : 


' 


June 

Thirtec; 
inotoon      over 


ff> 


SUBJ-Cl:   Collection  of  In 

Fees  la  ;ont  of 


Lr:- 

i  in  reooi  a  of  your  commale  9*191?  *  in 

Lch  you  ul ,  te  I  <ir  e  ectrici.  na   h  vo 

li  iled  to  renew  their  registrations  leaving  in  your  o       Inal 
•ertif Scutes  on  which  xhn   fees  have  ooen  xm  n id.  You  ask      advised 
as  to  what  procedure  you  should  follow  to  com  el  these  parties  to  correct 
aints  on  Lheir  ork  and  to  ay  for  the  certificates* 

Ot-IHIGH. 
1.  The  Lees  to  which  you  refer  in  -our  communication  are 
those  for  the  inspection  f  elecrical  instfllati  ised  by 

I  oetion  0  of  Ordinance  No*£58£  (Kow  cries).  ilo    method  for  the  collection 
of  these  fees  is  rovided  in  the       nee.  In  oetion  T  thereof  is  the 
•Tdinary  prorii  lo    king  a  violation  of  the  ordl/u  noe  a  misdemeanor  and 
providing  lor  its  unl      .   r.ilo  the  i  uestion  i  not  entirely  free 
fro  i  tenet  it  seems  to  be  the  general  rule  e  oro- 

vides  for  the  payment  of  fees  and  cont? ins  no  rocodure  lor  Lhoir  oollect- 
ion  the  right  to  sue  for  the  recover  of  t&e  oes       I       an  action 
■ay  be        aed  therefor  by  the  municipality.  (L5  Cyc«,6?.y).   .arid  this- 
is  true  even  tho  the  »X  .hi; 

is  t  .  rule  announced  in  the  earl        nia  ease  of        .     orer 
16  Cal.,514. 


- 
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It  has  generally  been  held  that  inspection  fees  are  not  a  tax 
but  a  compensation  for  the  services  rendered  and  for  this  reason  also 
I  am  inclined  to  think  that  an  action  for  their  recovery  may  be  main- 
tained in  this  case.   I  therefore  advise  you  that  the  proper  method  to 
be  pursued  in  collecting  these  xees  is  to  bring  action  against  the  parties 
owing  them  in  the  name  of  the  City  and  County  of  San  Francisco,  and  I 
would  suggest  that  if  you  desire  this  done  you  furnish  me  with  the  neces- 
sary data  in  order  to  commence  and  prosecute  such  actions. 

2.  Under  Section  E  of  Ordinance  No. 2582  (New  Series) 
failure  for  ten  days  to  correct  any  faulty  installation  after  notice  in 
writing  so  to  do  by  the  Chief  of  the  Department  of  Electricity  is  suffi- 
cient cause  for  revoking  the  offending  party's  permit.  If  this  does  not 
cause  the  defective  installation  to  be  remedied  then  either  the  electri- 
oian  may  be  prosecuted  in  the  Police  Court  under  Section  T,  or  if  current 
is  turned  into  such  installation  before  the  issuance  of  the  certificate 
of  approval  provided  for  in  Section  D,  the  offending  person  or  oersons 
may  be  prosecuted  in  like  manner. 

Respectfully, 

City  Attorney. 


DEPARTMENT  OP  ELECTRICITY. 


ttCtAP 


June 

Twenty-first , 
nineteen     event e en. 


STJBJ3CT:  Power  of  iiayor  to  veto  I  teas 

of  a  Budget,   and  lime     ithin 
hi  oh  Veto  niay  "be  Considered. 


Gentlemen  :- 

I  am  in  receipt  of  your  co_       ion 
of  the  19th  instant,  which  reads  as  follows: 


"The  Board  of  Supervisors  adjourned  on 
Monday  to  .eet  -hnrsday,  June  21st  at  11  A.M., 
at  which  time  the  vetoes  hy  the  l^yor  of  items 
in  the  budget  and  the  accounting  oru inane e 
will  be  taken  up. 

The  Board  desires  your  o;inion  on  the 
owing  psints: 

Can  the  Mayor's  veto,  which  was  filed  in 
this  office  on  Si  turday,  June  16th,  at  10:15 
a.m.  be  legally  considered  on  .hursday,  June 
21st 

Has  the  IJayor  the  legal  lower  to  amend 
the  budget  by  striking  out  certain  it ems  or 
itemization  (segregated  allotments] 

Has  the  ■■•*  *°   elimin- 

certain  language  of  the  ordinance  (see  -ection  4 
of  the  ordinance  as  marked  ^r)'. 

Has  the  M  authority  to  strike 

out  phrases  and  designations  throughout  the  ordi: 
(see  ordinance  as  blue  snciled  by  the  --ayor). 

Will  you  please  send  your  o  ^inion  - 
foregoing  rl  b:   kursday  at  11  a. 


t*-t 


OPINION. 

First  Question:   Can  the  Mayor's  veto  which  was 
filed  in  the  office  of  the  Clerk  of  the  Board  of  Supervisors 
on  Saturday,  June  16th,  at  10.15  A.M.  be  legally  considered 
on  Thursday,  June  21st? 

On  Monday,  June  18th,  1917,  I  advised  your  Honorable 
Board  that  in  my  judgment,  the  provisions  of  Section  16, 
Chapter  I  of  Article  II  of  the  Charter,  in  so  far  as  they 
require  that  a  veto  by  the  Mayor  of  any  bill  or  resolution 
shall  not  be  acted  upon  until  five  days  have  elapsed  "after" 
the  return  of  the  bill  or  resolution  with  the  veto,  applies 
to  a  veto  by  the  Mayor  of  a  budget  item  exercised  under  the 
provisions  of  Section  4  of  Chapter  I  of  Article  III  of  the 
Charter. 

The  provisions  of  Chapter  I  of  Article  III,  relating 
to  the  making  of  a  budget  by  the  Supervisors  do  not  prescribe 
the  form  that  the  budget  shall  take.  It  is  fundamental,  how- 
ever, that  all  provisions  of  a  Charter  adopted  at  the  same 
time  shall  be  read  together  and  harmonized.  Section  8  of 
Chapter  I  of  Article  II  provides  in  part  that  every  legis- 
lative act  of  the  City  and  County  shall  be  by  ordinance. 
While,  as  already  stated,  the  provisions  of  Chapter  I  of 
Article  III  do  not  in  terms  specifically  require  that  the 
budget  shall  be  in  the  form  of  an  ordinance,   it  neverthe- 


less  must  be  considered  as  a  legislative  act,  and  therefore  must 
be  in  the  form  of  an  ordinance. 

Section  16  of  Chapter  I  of  Article  II  provides  that  an 
ordinance  of  the  Board  of  Supervisors  may  be  vetoed  by  the  Mayor, 
that  the  objections  of  the  Mayor  shall  be  entered  at  large  in  the 
journal  of  the  Board  and  that  "the  Board  shall,  after  five  and 
within  thirty  days  after  such  bill  or  resolution  shall  have  been 
so  returned,  reconsider  and  vote  upon  the  same."  Section  4  of 
Chapter  I  of  Article  III  provides  in  part  that  "any  item  in  said 
budget  may,  within  ten  days,  be  vetoed  in  whole  or  in  part  by  the 
liayor  and  it  shall  require  fifteen  votes  of  the  Supervisors  to 
overcome  such  veto.  Action  thereon  must  be  taken  before  the  last 
Monday  of  June."  It  is  possible  to  read  these  several  sections  of 
the  charter  together  and  harmonize  the  same.   The  difference 
between  a  veto  of  a  budget  item  by  the  Mayor  and  a  veto  of  a 
bill  or  ordinance  as  provided  in  Section  16  of  Chapter  I  of  Article 
II  lies  in  this:   It  requires  fifteen  votes  to  override  the  veto 
by  the  Mayor  of  a  budget  item,  while  it  requires  only  fourteen 
votes  to  override  his  veto  of  an  ordinary  bill  or  ordinance  re- 
ferred to  in  Section  16.   Further,  the  veto  of  a  budget  item  must 
be  acted  upon  before  the  last  Monday  of  June;  the  reason  therefor 
being  that  the  budget  must  go  into  effect  before  the  beginning  of 
the  fiscal  year,  namely,  July  1st.   In  addition,  the  liayor' s  veto 
of  a  budget  only  applies  to  the  items  thereof  and  does  not  extend 
to  a  veto  of  the  entire  ordinance  or  bill.   It  is  only  in  these 
respects  that  the  veto  power  is  different. 

Wiile  in  my  previous  communication  to  you  on  this  same  subject, 
I  stated  that  the  language  of  the  charter  of  course  is  not  so  clear 
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and  explicit  as  to  unquestionably  lead  to  the  conclusions  I  have 
stated,  nevertheless,  I  believe  that  the  construction  I  hare  given 
these  provisions  is  the  correct  one,  and  whereever  there  are  two 
possible  constructions  to  he  given  to  Charter  provisions  relating 
to  the  making  of  a  budget,  it  is  obviously  prudent  to  take  the 
course  th.t  will  not  leave  the  budget  in  doubt  after  it  is  finally 
acted  upon. 

The  purpose  of  requiring  that  a  veto  shall  lie  over  for  a  certain 
number  of  days  is  to  afford  the  Legislative  Body  an  opportunity  to 
consider  the  reasons  that  prompted  the  executive  to  exercir.e  the 
veto  power. 

Applying  the  provisions  of  Section  16  of  Chapter  I  of  Article 
II  to  the  veto  by  the  mayor  of  a  budget  item,  it  is  my  opinion  that 
five  full  days  must  elapse  after  the  return  of  the  budget  with  the 
veto,  before  the  Supervisors  can  act  upon  the  same.  It  is  a  funda- 
mental provision  of  law  that  fractions  of  days  are  not  considered 
in  computation  of  time.   Whole  days  only  are  considered.   "No 
moment  of  time  can  be  said  to  be  after  a  given  day  until  after  that 
day  has  expired."  (Bigelow  vs.  Willson,  1  Pick  (liass)  4B6).   The 
time  began  to  run  on  the  budget  under  consideration  returned  by  the 
Mayor  to  the  Board  of  Supervisors  with  a  veto  of  certain  items 
thereof  at  midnight  of  Saturday,  June  16th,  1917.   Five  full  days 
"after"  would  expire  at  midnight  of  Thursday,  June  21st.  It  is  my 
opinion,  therefore,  that  the  earliest  date  that  the  Board  of  Super- 
visors may  act  upon  the  veto  is  Friday,  June  22nd. 

This  view  is  fully  sustained  by  the  authorities: 

Judd  vs.  Fulton.  10  Barb.  117,  118 
Butts  vs.  iSdwards,  2  Denio  164,  i«7(*.Y. ) 
Commercial  Bank  of  Oswego  vs.  Ives,  2  Hill  (K.Y. )355 
Page  vs.  Weymouth,  47  ke. 238- 244. 


State  vs.  Brown,  22  Minn. 482, 483 
Fenlason  vs.  Shedd,  84  Atl.409 
Holt  vs.  Richardson,  67  S.  S.  798. 

The  three  other  questions  contained  in  your  communi cation  may 
be  properly  answered  together. 

It  appears  from  the  budget  ordinance  that  the  Mayor,  not 
approving  of  the  form  of  the  "budget  and  the  language  employed,  drew 
a  pencil  through  certain  language  of  the  budget  and  so  called  "segre- 
gated allotments"  appearing  under  various  items  in  the  budget.   One 
item  of  the  budget  was  entirely  cut  out,  namely,  Item  49,  providing 
a  salary  of  #1200.  for  an  assistant  horticulturist.  Opposite  the 
item,  a  notation  was  made  by  the  Mayor,  stating  his  reasons  for 
eliminating  the  same.  Likewise,  Item  8,  appropriating  $4200.  for 
two  assistant  clerks  in  the  Board  of  Supervisors  was  reduced  to  $2100., 
thereby  making  provision  for  only  one  assistant  clerk  at  that  salary. 
Opposite  this  item,  the  Mayor  also  gave  his  reasons  for  this  reduction. 
Item  54  was  reduced  from  ^20,000.  to  |>5,000.  and  opposite  this  item 
the  reasons  therefor  were  given  by  the  Mayor.  At  the  end  of  the 
budget  ordinance,  the  Mayor  has  entered  these  words: 

"Approved  ae  amended-San  i"rancisco  June  16th,  1917, 
James  Kolph,  Jr.,  Mayor, — Total  reductions  vlQ,300." 

The  reductions  in  the  three  items  above  mentioned  come  to  this 
amount. 

It  is  therefore  apparent  that  so  far  as  the  reductions  in  the 
amount  of  the  budget  are  concerned,  the  Mayor  has  reduced  and  only 
intended  to  reduce  the  total  appropriations  made  in  the  budget 
$18,300.  by  eliminating  Item  49  and  reducing  Items  8  and  34,  and  so 
far  as  his  other  attempted  changes  are  concerned,  they  amount  simply 
to  a  disapproval  by  him  of  the  form  of  the  budget,  the  arrangement  of 
the  details  thereof  and  the  language  employed. 


Section  3  of   Chapter  I  of  Article  III  provides  in  part: 

MThe  Supervisors   shall  meet   annually  between  the  first 
1  on  day  of  ilay  and  the  first  Londay  of  June,    and  by  a  vote  of 
a  majority  of  all  the  members  thereof  make  a  budget  of  the 
amounts  estimated  to  be  required  to  pay  the  expenses  of  con- 
ducting the  public  business  of  the  City  and  County  for  the 
next    ensuing  fiscal  year.     The  budget  shall  be  prepared  in 
such  detail  as  to  the  aggregate  sum  and  the  items  thereof 
allowed  to   each  department,    office,  board  0*  commission,    as 
the  Supervisors   shall   deem  advisable." 

Section  4  of  the  same  Chapter  and  Article  provides  that  any 
item  in  the  budget  may,    within  ten  days,   be  vetoed  in  whole  or  in 
part  by  the  Kayor,   and  it   shall  require  fifteen  votes  of  the  Super- 
visors to  overcome  such  veto. 

Pursuant  to  Section  3,   the  Supervisors  on  June  4th,   1917, 
finally  adopted  a  budget   for  the  fiscal  year  commencing  July  1st, 1917, 
and  ending  June  30th,   1918.     In  preparing  the  budget,   the  Supervisors 
employed  certain  language  by  which  they  attempted  to   characterize  the 
different  items  of  the  budget  and  indicate  the  purposes  for  which  the 
appropriations  were  made.     In  the  preparation  of  a  budget,   the  Super- 
visors have  a  discretion  as  to  the  segregation  of  the  items   entering 
into  it.      Necessarily,   the  budget  should  be  prepared  in   detail  not 
only  to   clearly  indicate  the  purposes  for  which  the  departments  in  a 
coming  fiscal  year  may  make  expenditures,   but  also  that  the  uayor  in 
considering  the  budget  under  the  provisions  of  Section  4,    Chapter  I 
of  Article  III  may  have  clearly  before  him  the  various   details  upon 
which  the  budget   was  prepared, 

I  am  of  the  opinion  that    the  power  of  the  Uayor  so   far  as  a 
budget   is  concerned,    lies  in  vetoing  an  item  of  the  budget  sdely.   He 
is  not  given  power  to  reform  or  make  over  the  budget.      The  form  or 
detail  thereof  is  within  the   discretion  of  the  Board  of  oupervisors 
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and  so  long  aa  the  hurlget  is  prepared  in  such  detail  as  to  give  the 

specific  purposes  for  which  ftppa?  iget  are  m?.de 

to  the  various    '  ,  ;  on  of  the  3up.  I  cannot 

he  overturned.   The  v?  veto   or  ,  ,    extends 

only  to  the  «liatj  '  r  a  ra 

thereof.     An  item  i  as 

I  t>e  c  ;   poee   of  tto  '.'or* 

and  language  of  t&«  \  .         ■  it   is 

prrr- red  by   fefee  Sup  ex  ■  ,  ->l  If  t  in 

the  Budget  hy  the  various   depertia^nts  ai  act 

on  July  ,    of 

course,  :  -5  fy 

or  change  t  .siona  s  ,  ,    so 

called  "allotment % n  in   t  *  the  v  ey 

appear  in  the  'its  in 

the  expenditure  if  ' Jens  to  thosr  •••es  not 

arise  now.      The  form  as  given  v>y  the  Bupervteors  I  t  must 

stand  and  the  Mayor's  po  ;er  ovt  I  If   limited  to  a  veto  of 

an  item  or  items  thereof  or  redv  I  same. 

In   Com.  on  wealth   v«.    1  ,  ,976-977,    |  -t   pKM  the 

following   defi  ■*  item;      "As  used  in   Const i  cle  IV, 

Section  16,   granti  Government  Taower  to  disapprove  of  any  item 

or  items  of  any  hill  majri  money   etihracing  distinct 

dis- 
itema  and  a  part   or  |  -  -vsd  shall   he  void,    the 

term   "item*'  means  the  particulr.ro,   the  ,  and 

sev  ,  in  th* 

vord   ♦pert'." 

fhis   decision    sustains  the  pesltisn  ken  that   that 
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part  of  a  "budget  which  is   subject   to   veto  "by  the  -layer  relates   solely 
to  the  items  or  details  of  the  budget  as  prepared  "by  the  Supervisors. 

I,  therefore,  conclude, first,  that  the  Mayors  veto  cannot 
he  acted  upon  until  Friday,  June  22nd,  1917,  and  secondly  that  the 
Mayor  has,  within  the  powers  vested  in  him  by  Section  4,  Chapter  I 
of  Article  III  of  the  Charter,  vetoed  in  whole  item  49  of  the  budget, 
reduced  Item  8  from  i*4200.  to  #2100.  and  reduced  Item  34  from  #20,000. 
to  &5,000.  and  that  in  other  respects,  the  "budget  remains  the  same 
as  prepared  by  the  Supervisors. 

Respectfully, 

City  Attorney. 
BOARD  OP   SUP2RVIS0RS. 


GL/ltt 


■ 
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June   22,   1917. 

SUBJECT:   Extent  of  Mayor's  Veto   of  Budget 

Items  and  Power  of   State  Board  of   Control 
Establish  Accounting  System. 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  June  21st, 

1917,  which  reads  as  follows: 

"The  Finance  Committee  respectfully  requests  your 
Opinion  upon  the  following  questions: 

1.  (a)  Assuming  that  the  Mayor's  veto  of  such 

ite.os  in  the  budget,  as,  for  instance,  these 
set  forth  in  paragraphs  385,  S87,  388  or 
389  constitute  a  valid  veto,  what  is  the 
effect  thereof? 

(b)   Does  such  a  veto,  assuming  it  to  be  valid, 
strike  out  the  totals  of  these  respective 
itc 

2.  Can  the  veto  of  items  in  a  budget  ordi- 
nance be  made  by  indorsement  on  the  face 
o^  like  oriiiiv.nce  itself,  when  the  Charter 
requires  such  a  veto  to  be  in  the  form  of 
a  statement  ox  the  items  objected  to  with 
the  reasons  thereof  appended  to  the  Bill? 

3.  fa)  Can  the  State  Board  of  Control  come  into 

,he  City  ad  County  of  San  Franc isoo  a 
install  a  system  of  aoco       for  all 
departments  and  offices,  (b)  or  for  City 
departments  or  offices  or  (c)  for  County 
departments  or  office 

kiiiuly  esk  you  to  furnish  Opinion  upon  these 
points  not  later  than  10  o'clock  Friday  morning,  June 
22,  1917." 

OPINION: 

First  Question.   Thu         -tstion  requires  me  to 

assume  that  the  Mayo*  has  in  fact  vetoed  such  items  i  t.,e   budget 

ae,  for  instance,  those  set  forth  in  ppragraphs  385,  387,  388  and 

389  of  the  budget.   If  we  were  to  assume  that  the  Mayor  intended 


A 
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to  and,  by  the  means  employed  by  him  did  effect  a  veto  of 
those  items,  necessarily  they  would  he  stricken  from  the 
budget  unless  the  veto  of  the  Mayor  was  overturned  by  15  votes 
of  the  Supervisors.  She  effect  of  a  veto  by  the  Mayor  of  a 
budget  itea  under  the  provisions  of  Section  4,  Chapter  I, 
Article  III,  is  if  the  whole  item  is  vetoed  to  entirely 
eliminate  the  same  and  to  deny  to  the  department  for  which  it 
was  intended  to  appropriate  the  item  the  right  to  make  the 
expenditure.   If  the  veto  extends  merely  to  the  reduction  of 
the  amount  of  the  item,  the  department  is  of  course  limited  to 
the  amount  remaining  after  the  deduction  is  made.  The  second 
part  of  your  question  asks  "Does  such  a  veto  assuming  if  to  be 
valid,  strike  out  the  totals  of  these  respective  items?" 
A  valid  veto  of  all  the  items  entering  into  an  aggregate  sum 
would  necessarily  strike  out  the  aggregate  sum.  The  aggregate 
sum  is  merely  the  sum  total  of  the  item  and,  of  course,  if  the 
items  are  stricken  out,  the  sum  itself  would  be  stricken  out; 
likewise,  if  the  items  are  reduced,  the  aggregate  sum  would 
be  correspondingly  reduced. 

Second  Qaestion:  "Can  the  veto  of  items  in  the  budget 
ordinance  be  made  by  indorsement  on  the  face  of  the  ordinance 
itself  v>ihen  the  'charter  requires  such  a  veto  to  be  in  the  form  of 
a  statement  of  the\  items  objected  to  with  the  reasons  t;>ereof 
appended  to  the  bill."  The  provisions  of  the  charter  relating 

to  a  veto  by  the  Mayor' .are  found  in  Sections  14  and  16  of 

of  Chap.  I 
Chapter  I  of  Article  II  and  Section  4/ of  Article  III.  Those 

sections  read  as  follows: 
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Sec.  14.   If  any  bill  be  presented  to  the  Mayor  con- 
taining several  items  appropriating  money  or  fixing  a 
tax  levy,  he  may  object  to  one  or  more  items  separately, 
while  approving  other  portions  of  the  bill.  In  such 
case  he  shall  append  to  the  bill  at  the  time  of  signing 
it  a  statement  of  the  item  or  items  to  which  he  objects 
and  the  reasons  therefor,  and  the  item  or  items  so 
objected  to  shall  not  take  effect  unless  passed  notwith- 
standing the  Mayor's  objection.  Each  Item  so  objected 
to  shall  be  separately  reconsidered  by  the  Board  in  the 
same  manner  as  bills  which  have  been  disapproved  by  the 
Mayor. 

Sec.  16.  Every  bill  and  every  resolution  as  herein- 
before provided,  whieh  shall  have  passed  the  Board  and 
shall  have  been  duly  authenticated,  shall  be  presented 
to  the  Mayor  for  his  approval.  Tfce  Mayor  shall  return 
such  bill  or  resolution  to  the  Board  within  ten  days 
after  receiving  it.  If  he  approve  it  he  shall  sign 
it  and  it  shall  then  become  an  ordinance.  If  he  dis- 
approves it  he  shall  specify  his  objections  thereto 
in  writing.  If  he  does  not  return  it  with  such  disap- 
proval within  the  time  above  specified,  it  shall  take 
effect  as  if  he  had  approved  it.   The  objections  of 
the  Mayor  shall  be  entered  at  large  in  the  Journal  of 
the  Board,  and  the  Board  shall,  after  five  and  within 
thirty  days  after  such  bill  or  resolution  shall  have 
been  so  returned,  reconsider  and  vote  upon  the  same. 
If  the  same  shall,  upon  reconsideration,  be  again  passed 
by  the  affirmative  aote  of  not  less  than  fourteen 
members  of  the  Board,  the  presiding  officer  shall 
certify  that  fact  on  the  bill  or  resolution,  and  when 
so  certified,  the  bill  shall  become  an  ordinance  \vith 
like  effect  as  if  it  had  been  approved  by  the  Mayor. 
If  the  bill  or  resolution  shall  fail  to  receive  the 
vote  of  fourteen  members  of  the  Board  if  shall  be  deemed 
finally  lost.  The  vote  on  such  reconsideration  shall  be 
taken  by  ayes  and  noes  and  the  names  of  the  members  voting 
for  and  against  the  same  shall  be  entered  in  the  Journal." 

Sec.  4.  Any  item  in  said  budget  may,  within  ten  days, 
be  vetoed  in  whole  or  in  part  by  the  Mayor,  and  it  shall 
require  fifteen  votes  of  the  Supervisors  to  overcome  such 
veto.  Action  thereon  must  be  taken  before  the  last  Monday 
of  June. 

After  the  final  estimate  is  made  in  accordance  herewith, 
it  shall  be  signed  by  the  Mayor  and  the  Clerk  of  the  Super- 
visors, and  the  several  sums  shall  then  be  appropriated  for 
the  ensuing  fiscal  year  to  the  several  purposes  and  depart- 
ments therein  named.  The  estimate  shall  be  filed  in  the 
office  Of  the  Auditor." 


In  my  communication  to  the  B0ard  of  Supervisors  of 
June  20th,  1917,  relative  to  the  question  of  the  veto  of  certain 
items  in  the  budget  prepared  toy  the  Supervisors  for  the  fiscal 
year  of  1917-18  I  stated  what  in  my  opinion  were  the  items  vetoed, 
namely,  the  total  elimination  of  Item  49  providing  for  an  assistant 
horticulturist  at  a  salary  of  ^1200.  a  year,  a  reduction  ox  Item 
8  from  ,i4200.  to  ,p2l00.  and  a  reduction  of  Item  34  from  ^20  ,000 
to  s?5.000.  Opposite  each  of  these  items,  the  Mayor  in  blue  pencil 
inserted  on  the  margin  of  the  toudget  ordinance  the  reasons  which 
prompted  him  to  veto  the  specific  item.  While  it  is  a  fundamental 
rule  that  the  exercise  of  the  power  of  veto  by  an  Executive,  must 
be  strictly  pursued, "the  mode"  being  "the  measure  of  the  power", 
it  is  my  opinion  that  the  provisions  of  the  charter  hereinabove 
referred  to  have  been  complied  with  by  the  Mayor,  although  not 
done  in  the  customary  way.   The  requirement  of  Section  14  of 
Chapter  I  of  Article  II  is  that  he  shall  "append"  to  the  bill 
at  the  time  of  signing  it,  a  statement  of  the  item  or  items 
to  which  he  objects  and  the  reasons  therefor. 

Section  16  of  the  same  Chapter  and  Article  provides 
that  "if  he  disapproves  It  (the  bill)  he  shall  specify  his 
objections  thereto  in  writing". 
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Section  4  of  Chapter  I   of  Article  III   simply  provides  that  he 

may  veto  in  whole  or  in  part  any  item  in  the  budget   and  the  section 
does  not   of  itself  require  that  he  shall   give  a  statement  of  his 
reasons  for  the  veto.     In  my  previous  communication  to  the  Honorable 
Board  of  Supervisors,    I   stated  that,   in  my  judgment,   the  provisions 
of  Section  4  of  Chapter  I  of  Article  III  and  the  provisions  of 
Sections  14  and  16  of  Chapter  I  of  Article  II  should  be  read  together, 
and  I  am  of  the  opinion  that  in  vetoing  a  budget  item,   the  Mayor  is 
required  to   "append"  to  the  bill  his  reasons  for  vetoing  a  specific 
item.      The  budget  ordinance  presented  to  the  iiayor  is  in  this  form; 
a  printed  copy  of  the  budget  as  finally  passed  by  the  Supervisors 
was  pasted  upon  sheets  of  white  paper.     On  the  margin  of  the  white 
paper  upon  which  this  printed  copy  of  the  budget  was  pasted,   the 
iiayor  with  a  blue  pencil  wrote  opposite  each  of  the  items  attarpted 
to  be  vetoed  by  him,   his  reasons  for  vetoing  the  same.      In  my  judg- 
ment,  he  has   "appended*  to  the  bill  his  reasons  for  vetoing  Items  8, 
34  and  49.     Each  of  the  vetoes  of  these  items  must  be  considered 
separate  vetoes  and  must  be  acted  upon  by  the  Supervisors  separately. 

While  I  have  been  requested  to  assume  that  the  Mayor  effected 
the  veto  of  such  items  as,   for  instance,  those  set  forth  in  paragraphs 
385,    387,    388  and  389  of  the  budget  and  have   done  so  in  order  to 
comply  with  your  request,   I  do  not  wish  to  be  understood  as  indicating 
that  I  take  the  assumption  as  true. 

In  my  communication  to  the  Honorable  Board  of  Supervisors  of 
June  22nd,   1917,   I  Btated  to  the  Board  that   "the  Mayor  had,   within 
the  power  vested  in  him  by  Section  4  of  Chapter  II,   Article  III   of 
the  Charter  vetoed  in  whole,   Item  49  of  the  budget,   reduced  Item  8 
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from  :j?4200.  to  $2100,  and  reduced  Item  34  from  $20,000  to 

,  00  and  that  in  other  respects,  the  budget  remains  the  same 
as  prepared  by  the  Supervisors".  Ehis,  in  my  judgment,  is 
all  that  has  been  accomplished  by  the  Mayor. 

Referring  again  then  to  your  first  question  above, 
it  is  to  be  noted  that  the  items  immediately  following  the 
figures  385-387-388-ana  389,  and  the  said  figures  themselves, 
and  the  total  aggregate  of  said  items  which  should  be  read 
in  connection  therewith  were  not  in  fact  blue  penciled  by 
the  Mayor.  Therefore,  even  assuming  that  the  items  blue 
penciled  were  vetoed,  we  have  remaining  the  said  items  385, 
387,  388  and  389  with  the  total  aggregates  opposite  thereto, 
not  vetoed.  Shis  is  an  additional  reason  which  convinces  me 
that  I  was  correct  in  my  advice  to  you  of  June  21st  of  the 
proper  construction  to  be  placed  upon  the  Mayor's  veto. 
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3rd  Question:   Can  the  State  Board  of  Control  come  into  the 
City  and  County  of  San  Francisco  and  install  a  system  of  accounting 
for  all  departments  and  offices,  (b)  or  for  City  departments  or 
office!  or  (c)  for  County  departments  or  offices? 

Section  687  of  the  Political  Code  of  the  State  provides: 

"The  hoard  of  control,  through  the  department  of 
public  accounting  shall  devise,  install  and  supervise  a 
uniform  system  of  accounting  and  reporting  for  any  and 
all  officers  or  persons  in  this  state  permitted  or  charged 
by  law  with  the  keeping  of  public  accounts  and  records,  and 
the  custody,  control  and  handling  of  public  money  or  its 
equivalent,  to  the  end  that  there  siall  be  obtained  similar 
and  comparable  data  for  every  publi©  office  and  every  public 
account  of  the  same  class,  and  that  there  shall  be  a  general, 
systematic  and  uniform  check  upon  the  receipt  and  disbursement 
of  all  public  revenue." 

Section  688  of  the  same  Code  provides  that  the  Department  of 
Public  Accounting,  with  the  sanction  of  the  State  Board  of  Control, 
may  require  from  all  officers  or  persons  mentioned  in  687,  financial 
and  statistical  reports. 

Section  689  provides  that  the  Department  of  Public  Accounting 
shall  have  full  power  to  examine  all  accounts  in  all  financial 
affairs  of  every  officer  or  person  mentioned  in  Section  687  of  the 
Code. 

Section  690  provides  that  any  officer  or  person  who  shall  fail 
or  neglect  to  make,  verify  and  file  with  the  Department  of  Public 
Accounting  any  sueh  report  as  is  reouired  by  the  Sections  of  the 
Political  Code  referred  to,  or,  'who  shall  fail  or  neglect  to  follow 
the  directions  of  the  Department  of  Public  Accounting  in  keeping  the 
accounts  of  his  office,  or,  who  shall  refuse  to  permit  the  examination 
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or  access  to  the  books,  accounts,  papers,  documents, or  ©ash  drawer, 
or  cash  of  his  office  to  a  representative  of  said  Department  of 
Public  Accounting,  shall  he  guilty  of  misdemeanor. 

Subdivision  40  of  Section  1  of  Chapter  II  of  Article  II  of  tha 
Charter  provides  that  the  Supervisors  shall  have  power  to  prescribe 
a  uniform  system  of  accounting  for  the  various  offices  and  departments. 

Subdivision  41  of  the  same  Section  provides  that  the  Supervisors 
may  prescribe  "forms,  methods  and  faoilities  for  keeping  the  records, 
documents  and  files  in  any  office  or  department  of  the  City  and 
County,  unless  otherwise  provided  by  general  laws". 

I  am  inclined  to  the  vie*  that  in  so  far  as  state  moneys  which 
are  collected  or  disbursed  by  City  and  County  officers  are  concerned, 
the  State  Board  of  Control,  under  the  provisions  of  the  Sections  of 
the  Political  Code  above  referred  to,  has  the  power  to  install  a 
system  of  accounting  that  in  so  far  as  moneys  and  accounts  of  the 
City  and  County  itself  are  concerned,  the  Board  of  Supervisors, under 
the  provisions  of  the  Charter  above  quoted,  have  power  to  install  a 
system  of  aocounting  independent  of  the  State  Board  of  Control.  It 
is  my  further  view  that  there  is  nothing  in  the  law  which  would  pre- 
vent the  Board  of  Supervisors  from  obtaining  from  the  State  Board  of 
Control,  and  the  State  Board  of  Control  furnishing  to  the  Board  of 
Supervisors  upon  such  tew*  as  may  be  prescribed  by  the  State  J  card 
of  Control,  «  system  of  accounting  for  all  the  departments  of  the 
City  and  County  of  San  Francisco. 

Respectfully, 

CVS&  Attorney. 

FINANCE  COMMITTEE, 

board  of  sjp33rvi30rs. 

gl/im 


/ 


June 

Lwenty-f  irst , 
nineteen  evenl  &«BU 


SUBJi*CS :  Appeals  t rom  ssessraont  for 
ork  on  Udlroad  .venue. 


^  3lS 


Gentlemen :- 

I  ara  in  receipt  of  your  communication  of  the  l^th  Inst* 

as  follows: 

"I  am  directed  lay  the  Committee  on  streets  ana 
sewers  to  refer  to  you  for  an  ooinion  two  appeals 
from  street  assessments: 

oal  of  oronerty  owners  from  the  assessment 
issued"  for  the  street  work  *oad  avenue  between 

Yoeamite  are.   bM    .oliister  street;  and  also  the  apoeal 
of    *ton  &  Smith,   contractors,  i'rom  the  assessment  fur 
street  work  on  Sailroad  between  Yosemlte  eve. and  HUffMt 

street.^  ^  Gomaiittee  wishes  to  be  advised  as  to  whether 
or  not  the  assessment  issued  is  a  legal  assessment* 

£.  Has  the  Board  of  supervisors  any  legal  right 
to  make  an  expropriation  toward  the  payment  of  the  cost 
of  the   ,/ork,   after  the  assessment  has  been  issued. 

ii. 
She  appeal  of  B*te  ith, contractors,   from  the 

assessment  for  street  work  on  Railroad     vunue  between  Yosemlte  and 
Hollir.ter   Greets  is  predicated  on  the    ;rounft  as  stated  in  said  appeal 
that  the  assessment  is  incorrect,   for  the  reason,  as  alleged  therein, 
that  Armstrong  avenue,  Bancroft  Avenue  .roll     venue  represented 

to  extend  westerly  a*   *  cross  M  beyond     ^ilroad     vonae  u>oa  the 

ram  ;  c  ing  said  assessment  are  not   nublic  street*  of 

City  and  County.      In  answer  to  that  contention  there  was  a  report 
made  to  the  Board  of  <Wic     orke,  dat.  r.6.1917. 

iinglnoer,   in  .iiich  the  to.  ror.go  is  ««««: 


.J|»°   ',r°o°odinss  to*  this  contract  wore  in  accordance 
;ith  the    -rovioione  of  the  Street  I  irc  nee 

M       map  showing  uothod  of  aese©s:iont  shows  /..rmstron*. 
Bancroft  sad    Carrcll     v  muee  extondin*;  westerly  f  ora 
.road  ,.venue  to  kna  Street.     'nore  la  nothing  on 
j lie  to  yfoow  that   those  avenues  as  shown  on  the 
ubove  referred  to  are  not  o  >on  public  streets  and  uneer 
provisions  of  the  street  im  >roveraent  ordinance    (he 
assessment  is  correct. 

In  a  lot; or  dated  Hey  £9,1917,  ad  rossed  to  the  Board  of 
■u  ervisors,   the  Board   of    ublic     orks  transmitted  said  report  to 
your  Honorable  Board,       ith  reference  to  the  report   of  the  City 
engineer  .,bove  referred  to  it   U  j.nion  that  the  uethod  of 

assessment  *■  >loyed  in  this  case  is  e  rrect  there  being  no  showing 
that  Armstrong,  Bancroft  and  Carroll     venues,  as  stated  in  said  report, 
are  not  publio  streets  «id  until  it  has  been  determined  either  by 
judicial  oroeeodings  or  otherwise  that  the  same  are  not   public  Street* 
I  think  tact  the  Board  of     ublic     orks  was  Justified  in  taking  such 
streets  into  consideration  when  raking  out   the  assessment  for  this 
work* 

The  appeal    ,t     v       ilmore,   owner    of  those  certain  eight  lots 
situate  on  Fitzgerald       anue,  Koith  street  and    ..gfaert  Arena*,  known  as 
tots   6,   7,    8,    9,   10,    11,   \Z  and  13  of  .assessor's  Bloek  tfo.4912,    shows 
that  the  work  donu  venue  was  not  done    in  front  of  unj 

property  owned  by  her  and  taat  the  amount   of  the  ascossmsnl  levied 
Inst  her  oro  erty,   to-vit,   the   iffli  of     7E6.61,   is  unlawful,   i  nd 
will  amount  to  a  taking  of  petitioner's   property  away  from  hor  without 
Just  compensation  and  that   uhe  believes  as  a  mutter  of  ri^ht  und  justice 
that  the  City  and   County  of  San  Francisco  shouLd  contribute  toward  the 
cost  of  streat  work  out  of  the  Automobile  floud  i\md.       ho  states  further 
that  if  improvements  are   ordered   on  the  other  three  streets  u>on  which 


'  ' 


her  property  fronts,  according  to  the  rate  of  assessment  for  work 
done  on  Railroad  Avenue,  the  assessment  for  all  of  said  work  on  said 
three  streets  will  amount  to  over  v 5,000. 

The  appeal  of  Angelo  Ferrogglaro,  Natala  .  chenone,  Cesare 
Idra  toad  G.Schenone,  states  that  they  are  tho  owners  of  the  block 
bounded  by  Railroad  Avenue,  Donner  Avenue,  ^bert  Avenue  and  Keith 
Street,  and  the  work  done  under  the  contract  in  this  matter  fronts 
on  their  property  on  Railroad  Avenue,  That  the  amount  of  the  assess- 
ment for  street  work  against  their  pro  erty  is  the  sura  of  ;„,2202.73 
and  that  the  value  of  their  'property  is  the  sum  of  ^£500.  That  said 
assessment  is  unlawful,  and  will  amount  to         >   otitioners' 
property  from  them  and  without  just  compensation. 

The  appeal  last  named  makes  the  same  prayer  as  ie 
contained  in  the  Gilmore  appeal,  that  the  City  pay  part  of  the  exoense 
of  said  work  out  of  the  Automobile  Road  Pund. 

The  two  appeals  last  mentioned  were  passed  fepon  by  the 
City  Engineer  in  a  report  to  the  Board  of  Public  orks  dated  .lay  $2, 
1917,  in  which  this  statement  was  made: 

'There  can  be  no  doubt  that  the  work  done  on 
the  frontage  of  this  ->ro  oerty  has  greatly  increased 
its  value  and  the  cost  of  the  work  in  comparison 
with  other  streets  of  minor  importance  is  very 
reasonable.   The  fact  that  the  public  uses  this 
street  now  that  it  is  paved  coe  s  not  require  that 
the  01 ty  pay  a  portion  out  of  the  Good  Roads  Fund." 

In  answer  to  the  second  question  contained  in  your 

communication  Has  the  Board  of  ouiervisors  any  legal  ri^ht  to  make 

an  approoriation  toward  tho  layment  of  the  cost  of  tho  work  after  the 

assessment  has  been  issued.''   I  advise  you  that  the  btreet  Improvement 


Ordinance,  * oetion  21,  1  ■  follows: 

Upon  such  appeal       ervlssore  my  remedy  and 
corroct  amy  orror  or  informality  in  thu  oroeeedings 
and  revise  and  correct  any  of  the  acts  or  determinations 
of  said  Board  (i?ublic  orke )  relativo  to  eaid  work;  may 
confirm,  amend,  sot  aside,  alter,  modify  or  correct  the 
assessment  in  uuch  .a.  niter  as  to  them  shall  seem  dust  and 
ra  ulre  the  work  to  he  completed  aoeor         jlr 
directions  ana  raay  instruct  and   iiree  r.aid  Board  (.Public 
Tories)  to  correct  the  warrant,  assessment  or  diagram  in 
amy  particular,  or  to  mate  and  issue  a  new  warrant, 
assessment  and  diagram  to  conform  to  their  decisions  in 
relation  thereto  at  their  option." 

Under  the  broad  powers  granted  in  Section  21  it  if  jay  opinion 
tlxat  your  Honorable  j^oard  has  the  oower  to  determine  that  a  >ortlor. 
the  r.oney  in  the  Jcofi  toads  iunct  be  applied  toward  the  peymamt  of  the 
cost  of  th,.  work  on  callroad  Avenue,  if  in  your  judgment  the  money  in 
the  vood  loads  i'und  may  be  applied  toward  tho  .;  yraent  of  e  part  of  the 
cost  of  feme  ork  on  said  ;.venue,  keoping  in  /aind  iho  ourpose  for  which 
said  x'und  was  c  cated  by  tho  Legislature,  to-vvlt,  to  bo  used  exclusively 
in  the  construction  unci  .uintomnce  of  roads,  bridges  and  culvorta, 
and  after  such  determination  your  Honorable  Board  may  instruct  ami 
direct  the  Board  of  Public  orks  to  corroct  the  warrant  and  assessment 
for  said  work  and  to  make  and  issue  a  new  warrant  and  assessment  there- 
for, taking  into  consideration  the  amount  determined  by  your  uonorable 
Board  to  be  paid  out  of  the  Good  Hoads  i>1und  toward  the  cost  of  said 
work  and  assessing  the  balance  uion  tho  iro  >erty  liable  therefor. 

I  fully, 

City  -  ttorney. 


BOARD  OP  ST;  .  0*B/AP 


J*ne  30th,   1917. 

Subject:     Plumbers  and  Saturday  afternoon  life 

pay,     Board  oi'  Health. 

Gentlemen: 

I  at)  in  receipt   of  your  request  for  an  opinion 
with  reference  to  the  salaries  of  plumbers  and  plumbing  inspectors 
employed  by  your  Department.     X  understand  that   these  two  claseee 
of  plumbers  have  been  regularly  employed  by  the  Board  of  Public 
Health  upon  a  Monthly  salary  basis.      They  are  now  asking  the  Board 
of  Health  to  change  their  basis  of  employment  so  that   they  may  be 
employed  as  per  diem  men  at  the  regular  wage  of  &6.50  per  day  and 
request   this  wage  for  six  days  in  the  week,   including  holidays, 
and  for  a  whole  day  on  Saturday,   although  working  only  one  half 
day  on  Saturdays.     If  so  paid,  they  will  receive  more  than  they 
are  now  receiving  under  the  regular  monthly  salary  as  fixed  by  the 
Board  of  Health. 

QHr:i-    : 

The  Charter,  Article  X,   Section  5,   provides  that  the 
Board  of  Health  ••may  appoint  such  officers,  agents  and  employees 
as  may  be  necessary  for  the  proper  and  efficient  carrying  out  and 
enforcement  of  the  purposes  and  duties  of  the  Board,   and  may  fix 
their  salaries  and  prescribe  their  duties". 

In  my  opinion,  your  Beard  has  authority  to  determine 
whether  the  plumbers  shall  be  employed  on  a  per  diem  basis  or  a 
regular  monthly  salary  basis  ae  they  are  new  employed.     It  is 
within  your  power,    therefore,   to  continue  the  employment  as  it  now 
is,   and  at   such  a  regular  monthly  salary  as  is  now  fixed  or  as  may 


be  changed,  within  the  discretion  of  your  Board. 

On  the  other  hand,  you  may,  if  you  desire,  change  the  basis 
of  employment  to  a  per  diem  payment  at  any  certain  sum  per  day  for 
six  days  of  each  week.  Then  would  come  the  question  of  whether 
they  would  "be  entitled  to  pay  on  holidays. 

On  April  10th,  1908,  former  City  Attorney  Long,  advised  the 
Board  of  Public  iorke  with  reference  to  this  same  question  that  it 
depended  upon  whether  such  employees  were  permanent  employees  of 
the  Department  and  that  if  they  are  permanent  employees,  they  are 
entitled  to  the  Saturday  afternoon  holidays  and  to  other  holidays, 
and  that  (quoting  from  an  opinion  rendered  to  the  Board  of  Bdu- 
oation  on  the  same  subject )   "the  applicability  of  the  holiday 
provisions  to  mechanics  and  other  employees  is  to  be  determined  by 
the  permanency  of  the  service  and  not  by  the  basis  upon  which  the 
wage  is  fixed".  Also  that  "if,  therefore,  the  mechanics  in  your 
department  are  permanent  employees,  though  working  upon  a  per  diem 
basis  of  wage,  they  are  entitled  to  all  the  benefits  of  the  holiday 
provisions".  I  agree  with  former  City  Attorney  Long  in  this  ex- 
pression of  the  law. 

You  are  therefore  respectfully  advised  that  it  is  entirely 
within  the  discretion  of  the  Board  of  Health  either  to  continue  the 
present  arrangement  of  paying  the  regular  monthly  salary,  *sd  in 
suoh  amounts  as  you  may  fix;  or,  if  you  should  determine  tkal  these 
men  are  permanent  employees,  then  you  may  fix  a  per  diem  of  a 
certain  sum  for  each  of  the  siK  days  of  the  week  and  pay  that  sum 
for  holidays  as  well  as  for  the  other  days  of  the  week. 

Respectfully, 

City  Attorney. 
BOARD  Oi1  H3ALTH. 


d 


July  3rd,  1917. 

Subject:  Legality  of  Proposed  Ordinance  for  the 
Prevention  of  sand,  etc.  being  oved  from  any 
lot  onto  a  street  and  authorizing  the  Board  of 
Public  Works  An  oertain  cases  to  do  necessary    V^n 
work.  -J- 

Gentlemen: 

I   am  in  receipt   of  your  communication  of  June  18th,1917, 
in  which  you  submit  a  proposed  ordinance  entitled  "Providing  for  the 
prevention  of  sand  or  dirt  or  earth  from  drifting  or  being  blow  or 
otherwise  moved  from  any  lot  into  or  upon  any  paved,    graded  or 
macadamized  street,    and  authorizing  and  directing  the  Board  of  Public 
Works,    in  certain  cases,  to   do  all  and  any  necsssary  work  in  conform- 
ity  herewith".     You  ask  to  be  advised  as  to  its  legality. 

OPINION. 
I  presume  that  the  feature  of  the  Ordinance  about  the  legality 
of  which  you  are  doubtful  is  that  contained  in  Section  3  which  author- 
izes the  Board  of  Public  Works  to  do  any  and  all  necessary  work  to 
prevent  sand,    etc.   frc.  drifting  or  being  otherwise  moved  onto  the 
public  streets  from  adjoining  lots  and  making  the  cost  of  such  work  a 
first  lien  on  said  property.     This  provision  is  in  every  way  analogous 
to  a  law  of  the  State  of  Washington  passed  on  and  declared  Constitutional 
and  valid  in  the  case  of   "Wedemeyer  vs.    Crouch,   122  Pac.366.     In  that 
case,    a  statute  of  ilttlflll  authorized  the  removal   of  noxious  weeds 
from'private  property  by  public  authorities  and  made  the  cost   of   such 
removal  a  charge  against   the  property  owner. 

Under  the  authority  of  this  case, and  in  view  of  the  fact   that 
the  provision  of  Section  3  of  this  proposed  ordinance  appears  to  be  a 
proper  and  reasonable  exercise  of  the  police  power,   I   advise  you  that 
the  proposed  ordinance  is  legal  and  valid. 


[ 


I  notice  that  the  proposed  ordinance  contains  no  penalty 
clause  and  I   would  advise  that  you  add  a  clause  making  the  violation 
of  the  ordinance  a  misdemeanor  and  providing  for  its  punishment. 

Respectfully, 

City  Attorney. 
BOARD  OF   SUPERVISORS. 


MTD/IK 


4    *  *■ 

July  13,  1917. 

SUBJECT:  liability  for  Damage  caused  "by  _ 

Auto  Driven  by  Inspector  of  Indigents.  °  ^- & 

Sir: 

I  am  in  receipt  of  your  request  for  an  opinion 
as  to  whether  there  is  any  liability  upon  the  City  for  the 
payment  of  damages  to  a  building  owned  by  S.  Giusto, caused 
by  the  running  of  an  automobile  driven  by  an  Inspector  of 
indigents, into  said  structure. 

OPIUION: 

It  is  a  general  rule  that  municipalities  are  not 
le  for  injuries  caused  by  the  negligence  of  their  agents 
and  employees  acting  in  a  governmental  capaoitj .  As  I  under- 
stand it,  the  duties  ;ctor  of  indigents  are  to  visit 
the  homes  of  siofc  people  who  desire  to  be  admitted  to  the  San 
Francisco  Hospital  and  to  determine  an-.      !>  upon  their  con- 
dition and  the  advisability  of  so  admitting  them.  In  doing 
this,  the  inspector  is  clearly  acting  in  a  governmental  capacity. 

I  therefore  advise  you  that  there  is  no  liability 
upon  the  City  in  this  case. 

Respeotfully, 

City  Attorney. 
HEALTH  OWICBR. 
MTD/MF 


f    " 

July  17,  1917.   ^V- 
SUBJKCT:  Repair  to  tfooden  Billdinga 
In  Fire  Limits. 

Gentlemen:  %1°\ 

I  asi  in  receipt  of  Uie  following  communication 

under  date  of  June  22,  1917: 

"The  Fire  he  Supervisor  a  has  pending 

before  it,  a  proposed  ordinance  placid  of 

Fillmore  aad  cross  streets  with  1      'Fire  Limits'  . 
There  are  a  number  of  frame  atructurea  in  this  proposed 
now  district,  and  the  Committee  respectfully  asks  you 
to  furnish  it  with  an  opinion  on  the  follow!  s: 

1,  If  the  Ordinance  wo  ;ld  be  passed,  would  it  be 
legally  permissafcle  to  repair  frceae  building  in  the 
dietrict  pt-rtly        by  fir 

.  .Yould  the  passage  of  the  Ordinance  forbid  the 
making  of  any  repairs  to  buildings  in  \       riot,  that 
are  not  of  fire-proof  construction* 

3.  Would  the  passage  of  the  Ordinance  forbid  the 
making  of  repairs  or  alterations  to  fr      xtment 

h  1308  and  lodging  houses  in  the  district,  to  meet  t 
requirement  of  the  amendments  passed  by  the  last  Legis- 
lature to  the  Apartr;       lodging  House  Iv 

4.  To  vhat  extent,  if  any,  may  a  frame  building 
damaged  by  fire  in  the  'Fire  Limits'  district  be  repaired? 

«3 

The  present  fire  limits  are  set  out  in  Section  3 

of  Ordinance  Ho.lCKh>   .  ,  ,  hich  contains  the  following  provision: 

"That  portion  of  the  City  and  County  of  San  Fran- 
cisco within  t  ae  bo  ain:xry  lines  hereinafter  set  forth 
shall  be  knov/n  as  the  fire  limits  within  which  it  shall 
be  unlawful  to  erect  or  construct  frame  or  wooden  bu: 
inp-s,  or  to  alter,  enlarge,  repair,  adti  to  or  build  upon 
any  buildinpc  or  buildings  except  as  in  this  ordinance 
otherwise  providec  , 

Section  144  of  the  same  ordinance  provides: 

"So  frame  or  wooden  building  now  erected  within 
the  fire  limits  shall  be  enlarged  or  built  upon. 

Iro  frame  or  wooden  building  now  erected  within 
the  fire  limits  shall  be  repaired  without  a  porait  from 
the  Board  of  Public  Jorks." 


-2- 

The   following  definitions  are  found  in  Section  17: 

iterations'  M»ens  any  change  or  addition", 

'  repairs*  mc  otion  or  renewal 

of  any  existing  part  of  a  building,  or  oi*  its  fixtures 
or  appurtenances,  by  which  the  strength  or  tho  fire 
risk  is  not  affected  or  modified. " 

In  my  opinion  the  present  ordinance  is  not  drawn 
with  sufficient  clearness  to  aake  it  possible  to  ssy  with 
certainty  Just  what  its  provisions  are  intended  to  permit 
in  the  way  of  ^Iterations.  It  cloarly  prohibits  any  addition 
to  or  building  upn       ie  buildin      a  the  fire  limits. 
I  take  it  this  is  intended  to  include  only  such  alterations 
as  would  result  in  n  incr  as©  in  the;  size  of  the  building  or 
str      ,    the  addition  of  a  ro  >ra,  a  story,  etc. 

On  the  other  henfi       i  to  wooden  buildings  are 
mace  siibjaet  to  perdt  from  the  Board  of  Public  works.  This, 
in  r«y  opinion,  is  intended  to  vest  in  the  Board  of  "tforks  a 
reasonable  discretion,  to  be  exercised  in  ertary   case  as  it 
arises,  to  determine   nether  the  contemplated  repairs  would 
result  in  an  inorease  of  the  fire  risk  or  not,  and  to  grant 
or  deny  a  penilt  accordingly.  This  vievr  is  strengthened  by 
the  fact  that  "repairs"  are  defined  in  thn  ordinance  as  "the 
reconstruction  or  renewal  of  any  existing  part  of  a  building 
etc.  by  which  the  strength  or  the  fire  risk  is  not  affected  or 
nodlflfii  . 

Such  a  discretion  to  grant  or  deny  per  aits  for  re- 
pairs within  the  fire  limits  la       nd  valid. 


-3- 

Ex  parte  Fisko,  72  Col.  125. 

So  far  the  terms  of  the  ordinance  seem  clear  enough. 

But  there  ap  jears  to  be  no  provision  anywhere  in  the  ordinance 

covering  such  alterations  as  would  not  result  in  an  increase 

in  the  size  of  the  building,  such  as,  for  example,  cutting 

a  new  window  or  door,  or  making  minor  alterations  in  the 

interior  of  the  building.  Such  alterations  as  will  not 

increase  the  size  of  the  building  nor  the  fire  risk  cannot 

be  forbidden  absolutely. 

Seneca  v.  Cochran,  66  8.E.  288; 
Harvey  v.  Elkins,  64  S.E.  247. 

It  might  be  said  that  the  provision  for  per  aits 
for  repairs  in  Section  144  is  broad  enough  to  cover  such 
alterations.  But  this  is  rendered  at  least  doubtful  by  the 
fact  that  "repairs"  and  "alterations"  are  separately  defined 
in  Section  17.  It  should  also  be  observed  that  "alterations" 
are  defined  as  "any  change  or  addition"  while  "repairs"  are 
defined  as  "the  reconstruction  or  renewal".   "Reconstruction" 
is  probably  used  as  synonomous  with  renewal  in  which  case  it 
would  refer  to  the  replacing  of  an  old  part  of  a  building  by 
a  new  one  and  not  to  any  change  in  an  existing  building. 

2his  discussion  shows  clearly  the  uncertainty  of  the 
present  ordinance  with  regard  to  such  alterations  as  would  not 
result  in  any  increase  in  the  size  ox  the  building. 

In  view  of  this  uncertainty  I  find  it  impossible  to 
answer  your  various  questions,  assuming  that  the  provisions  of 
the  present  ordinance  remain  unchanged. 


I  would  therefore  uug  est  that  in  drafting  the  pro- 
posed amendment  yoor  Honorable  Board  should  define  with  cer- 
tainty just  what  is  intended  to  he  allowed  in  the  way  of  alter- 
ations* 

In  the  hope  that  it  may  he  of  some  assistance  to  you 
in  drafting  your  proposed  amendment,  I  deem  it  advisable  to 
discuss  hereafter  the  various  forme  which  tlic  proposed  amend- 
ment might  legally  take. 

The  Charter,  subd.  5,  sec.  1,  Ohap.  II,  Art.  II, 

provides  that  the  Sonxi   of  Supervisors  shall  have  power; 

"2o  fix  the  limits  within  which  wooden  buildings 
or  structures  shall  not  bo  erected,  placed  or  maintained, 
and  to  prohibit  the  sane  within  such  limits.  Such 
li  lite  when  once  established  shall  not  be  charged 
except  by  extension." 

5!he  clear  Import  of  this  provision  is  that  onoo  the 

fire  limits  are  defined  no  new  frame  or  wooden  buildings  shall 

ever  be  constructed  therein.  It  would  therefore  be  beyond  the 

power  of  your  Honorable  Board  to  perrait  antler  the  guise  of 

alterations  or  repairs  such  extensive  changes  as  would  result 

in  the  construction  of  what  would  really  be  a  new  building. 

13  Am.  &  B.  Bnc.  of  Law,  2d.Ud.,  p.  398; 
Mayville  v.  Rosing,  123  H.tf.  393; 
State  v.  Lone  3ranch,  25  Atl.  274. 

It  is  likewise  beyond  your  power  as  pointed  out 
above,  to  prohibit  such  minor  alterations  and  repairs  as  can- 
not possibly  result  in  any  increase  in  the  fire  risk. 

Between  these  extremes  your  Honorable  Board  may 
determine  the  extent  and  oharaoter  of  alterations  to  be 
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allowed  as  you  see  fit, 

Thus  your  ordinance  may  expressly  prohibit  the 
making  of  repairs  or  alterations  to  a  wooden  Building  unless 
a  permit  therefor  is  obtained  from  a  designated  board  or  officer. 

Ex  parte  Piste,  72  Gal.  125. 

Or  it  may  forbid  repairs  to  a  building  damaged 
more  than  a  designated  amount,  or  repair*  or  alterations  which 
will  exceed  la  vaLue  or  extent  more  than  a  desi8<m?>tod  percentage 
of  the  whole  building. 

Davidson  ▼.  Walla  Walla,  100  P.  981; 
13x  parte  Cain,  120  8.W.  999; 
State  v.  Shonnonhoiiso ,  80  8.8.  881; 
Ironside  V.  Vinita,  98  S.W.  167; 

Or  any  repairs  or  alterations  may  be  forbidden 
/hich  will  increase  the  fire  risk. 

O'Brien  v.  Louer,  61  VJfi*  10o4; 
8kanatea3.es  v.  Hennesuy,  116  Il.Y.S.  788; 
Brady  T.  Northwestern  Ins.  Co.,  11  :.ich.  425. 

Since  the  amount  and  character  of  tho  repairs  and 
alterations  which  may  be  allowed  on  wooden  buildings  within 

fire  limits  depends  entirely  upon  the  provisions  that  you 
deter nine  to  adopt  in  year  amendment,  I  shall  not  attempt  to 
answer  your  specific  questions  until  the  form  of  your  ordin- 
ance is  definitely  determined  upon. 

Respectfully, 

City  Attorney. 


July  26,  1917. 

SUBJECT:  Effect  of  the  Amendment  to  Section  4300-e 

of  the  Political  Code  Abolishing  fees  in  <r  - 

Justice  Court  defaults,  o  3  0 

Sir: 

I  am  in  receipt  of  your  communication  of  July  27, 
1917,  in  which  you  ask  to  be  advised  whether  the  amendment 
to  Section  4300-e  of  the  Political  Code  abolishing  fees  in 
the  case  of  defaults  is  applicable  to  defaults  taken  in 
cases  where  the  actions  were  filed  before  the  amendment 
became  effective. 

OPINION: 

Section  4300-e  before  this  amendment  required  the 
payment  of  a  fee  of  ^2.00  for  entering  the  default.  Ehe 
payment  of  the  fee  was  required  for  the  services  rendered 
in  entering  the  default  and  in  my  opinion  the  state  of  the 
law  at  the  time  the  default  is  entered  must  govern  regardless 
of  the  fact  that  the  action  may  have  been  commenced  before 
the  law  was  amended.   Shis  opinion  is  strengthened  by  the 
fact  that  the  Supreme  Court  in  the  recent  case  of  Woodruff  v. 
Colyear,  172  Gal.  440  held  that  the  amendment  to  the  Sode 
of  Civil  Procedure  abolishing  the  right  of  appeal  from  an 
order  denying  a  new  trial  is  applicable  in  every  case  where 
such  order  was  made  subsequent  to  the  date  of  the  taking 
effect  of  the  amendment  regardles   I    lether  the  proceeding 
for  a  new  trial  was  initiated  prior  to  or  subsequent  to  ■ 
date.   The  Supreme  Court  said  in  that  case  "It  is  tho  condition 
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of  the  law  at  the  time  of  the  making  the  order  that  controls", 
likewise,  I  consider  that  it  is  the  condition  ox  the  law  at 
the  time  of  entering  the  default  which  controls  on  the  question 
of  whether  a  fee  should  be  charged  or  not. 

I  therefore  advise  you  that,  after  the  amendment 
referred  to  becomes  effective,  it  will  bo  applicable  in  every 
ease  and  that  you  will  no  longer  be  entitled  to  charge  for 
entry  of  any  defaults. 

Respectfully, 

City  Attorney. 


Justices'  Clerk. 
MTD/MP 


July  ZQ,   1917. 


SUBJECT:  Industrial  Accident  Awards 

Payable  out  of  Department  Ihinda. 


U 


Sir: 

I  am  in  receipt  of  your  recent  ooivuunication, 

requesting  me  to  direot  yoo.  as  to  the  proper  course  for  you 

to  pursue  upon  notification  from  the  Board  of  Supervisors 

that  the  Industrial  Accident  Co.oTmission  has  allowed  disability 

compensation  to  m  employee  ox  your  department. 

You  desire  to  be  informed  whether  or  not  you  should 
rove  a  demand  on  the  funds  of  your  department  to  meet  such 
an  award. 

Previous  to  the  beginning  of  the  fiscal  year  1^17-18, 
a  special  fund  had  been  set  aside  by  the  Board  of  Supervisors 
for  the  payment  of  Industrial  Occident  Commission  awards  to 
jyees  of  the  various  departments  of  the  City  and  County. 

I  am  informed,  however,  that  this  fund  is  exhausted, 
and  will  not  bo  replenished,  the  Board  of  Supervisors  having 
decided  that  in  the  future  each  department  of  the  Citj  and  County 
should  pay  accident  awards  from  its  own  funds. 

You  are  therefore  informed  that  you  are  required  to 
auoh  award  from  the  "Copyist  Fees"  fund  of  your  department, 
as  directed  by  the  letter  of  m  of  the  Board  of  Super- 

visors to  which  referenoe  wae  made  above. 

■i   reference  to  your  statement  that  you  cannot 
find  any  provision  in  the  Charter  or  codes  to  approve  ouch  a 
dem-mri,  I  respectfully  refer  you  to      n-kmen's  Compensation, 
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Xasursnoe  and  Safety  Aot,  Statutes  of  1913,  Canpter  176,  as 
aaended  by  Chapters  541,  607  and  662  of  the  Statutes  of  1916. 
Therein  (Sec,  13)  you  will  find  that  municipal  corporations 
are  embraced  in  the  class  of  etnployers  subject  to  the  pro- 
visions of  the  Act. 

City  Attorney. 


• 


WM/m 


rJ 

August  7,  1917. 


I*- 


SUBJECT:  Per  Diem  men  -  payable  twice  a  month; 

Not  necessarily  on  precise  days.  ^31 

Only  per  diem  men  payable  twice  a  month. 

Gentlemen: 

I  have  your  request  for  an  opinion  dated  August  2nd, 

1917,  as  follows: 

"The  Board  of  Park  Commissioners  are  desirous  of 
securing  the  law,  or  information  regarding  same,  relative 
to  paying  the  City  employees  twice  a  month.   On  what  day 
are  the  men  to  he  paid;  if  the  payments  are  to  he  from 
the  1st  to  the  15th  and  from  the  16th  to  the  30th  or  31st, 
this  office  will  be  unable  to  pay  them  before  the  17th  or 
13th  and  2nd  of  the  month.  The  extra  days  being  required 
to  make  up  the  time  and  to  pass  the  warrants  through  the 
usual  channels.  Will  this  meet  the  requirements  of  the 
law? 

Does  the  la?/  apoly  to  the  per  diem  employees  only. 
I  might  state  that  the  Park  Funds  are  not  under  the  one 
twelfth  act,  their  expenditure  being  entirely  in  the 
hands  of  the  a? ark  Commissioners.   Should  the  Board 
wish  to  pay  the  monthly  employees  twice  a  month,  can 
they  do  so  or  doe 3  the  law  prohibit  this."' 

OPIBIOH: 


The  law  to  which  you  refer  is  Chapter  574  of  the 
recent  session  of  the  Legislature  and  provides  that  "the  wages 
of  all  employees  of  any  County  of  the  first  or  second  class, 
whose  compensation  is  based  upon  a  daily  rate  of  payment,  shall 
be  paid  at  not  less  than  two  stated  times  in  each  calendar  month, 
and  at  substantially  equal  intervals." 

You  will  note  that  the  law  requires  these  payments  to 
be  made  "at  substantially  equal  intervals".  There  is  no  require- 
ment with  reference  to  the  precise  date  upon  which  payment  shall 
be  made.  This  language  was  purposely  used  in  order  to  per  lit 
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of  «  little  leeway  a&4  to  meet  the  Tery  situation  which  has 

arisen  in  your  Department. 

She  law  applies  to  per  dier-i  »aen  only;  it  refers  to 
those  "whose  compensation  is  based  on  a  daily  rate  of  payi-mait." 

Referring  to  your  last  question  as  to  the  power  of 
the  Board  in  pay  in  .      'ice  a  cionth,  wy  pre- 

decessor, Mr.  Long,  advised        Ivor  under  date  of  December 
lyth,  1914,  that  Section  1,  Chapter  IV,  Article  III  of  the 
Charter  required  that  the  salaries  of  employees  of  the  Parle 
Commission,  other  than  per  uleia  men,  must  be  payable  inonthly 
aiid  could  not  legally  be  paid  twice  a  month.   Vith  this  riew 
of  the  law  I  concur. 

Respectfully, 

City  Attorney. 


- 
CTii/MF 


IK** 

August  14,  1917. 

Subjeot:  City  Planning  Commission. 

Sentlcaen:  "5  3  3 

I  am  in  rocoipt  of  |       mnioation  of  Aug.  8th, 
jh  reads  as  follows: 

T'By  direction  of  Supervisor  iiulvlhill,  Chairman 
of  the  Public  uteo,  I  am  ~     Lttlag  herewith 

copy  of  a  nronosed  o  ^it;y  Planning 

dssion,  prescribing  the  number  and  qua!  if  i.      a  of 
its  i.ie^bers,  a         Leo  to  be  performed  by  the  Cora- 
■tipoion" ;  al   ,   copy  ox   a       ■■•!   ordinance  repealing 
Ordinance  lo.  2711,  W.3.,  massed  by  the  Board  of  Super- 
visor;      il  6,  1D14,  establishing  •  City  Planning 
Cotrnnission  etc. 

Shese  «ro  pre son  ted 

Board  of  Supervisors  at  its  meeting  on  august  6th, 
refer  xulici  .  littee.         or 

Ivihill,  Oh:  irman       Committee  desires  to  be 

it   your  earliest  e>      oe  as  to  whether  or 

it  these  ordinances  are  in  proper  legal  for  ,     as 
to  —Qd  ordinance  establish 

new  City  Plarmin*  Comal  salsa  conflicts  with  the  Charter 
or  any  exist'       xte  or  ordinance.  Your  attention 
is  particularly  directed  to  Section  16.  If  this 
ordinance      uonted  <-  ic  Board  of  Supervisors 

awake  e      Latione  from  the  General  Fund  to  carr:,  on 
the  wad  issi on, 

.-..  for  the  s  aae  In 
Bud         I  supervisors  make  •      i  at  ions 

from  the  Hi      eosaattlas  Fund  Tor  t  *il 

provision  the  next  year's  Bv 

!2he  ordinance  is  proposed  ur       provisions  of 

Subdivision  42,  section  1,  Chapter  II  of  Article  II  of  the 

Charter  -which  reads  as  follows: The  Board  of  Supervisors  shall 

have  power  „  , 

provide  by  ordinance  for  the  estaolishmi.»<  t  of 

a  City  Planning  Commission,  which  shall  devise  plans  for 

I   Ltifioatloa  of  San  Prancisoo. 

Commission  shall  rec.  iv. 

oompensatio       tall  Ot  be  subject  to  any  j      ^ion 

officials  fromh,      aore  taan  one  ofi'ioe 

or  p3L.it ion.        \rd  of  Supervi  ors  shall  prescribe 

the 'duties  of  said  Commission,  ;oa- 

tiu,  ,     I    tieral 

all  legislation  not  exprosely  forbidden  by  this  0 

or  by  general  law  necessary  or  incident  t       lng 
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into  execution  t       >sitions  for  which  said  City 
PlttnnlT!      Lyaion  Is  instituted." 

OPIHIOK: 
I  have  examined  Vw   provisions  of  the;  ordinance  ond 
In  my  opinion  the  above  quoted  flection  confers  upors  the  Board 
of  Supervisors  the  power  to  pass  the  same  and  that  its  pro- 
visions are  entirely  within  tho  scope  of  that  section  of  the 
charter. 

There  is  an  error  in  section  1  of  the  ordinance  In 
t  It  declares  that  the  ordinance  is  passed  "pursuit  to  the 
provislono  of  Section  4£,  Chapter  II,  Artiole  II  of  tho 
It  is  paseed  pursuant  to       sion  48,  section  1,0-      II, 

-icle  II  of  the;  Charter,  ffeii  correction  should  he  .Made  in 
the  wording  of  the  ordinance. 

Seotion  5  provides  that  upon  the  request  of  the  Com- 
mission, the  Mayor  may  designate  one  of  the  deputies  or  clerks 
of  a  do       t  of  the  city  government  appointed  by  the  super- 
visors under  tho  provisions  of  Section  36  of  Article  ttt   of  the 
tor,  as  secretary  of  the  commission,  and  to  perform  clerical 
and  other  duties  under  its;  direction, 

I  do  not  late*  t  >o  purpose  of  limiting  the  secretary- 
ship to  a  deputy  or  clerk  appointed  under  tho  provisions  of 
Section  36  of  Article  XVI.  Chat  section  provides  for  tne  appoint- 
ment of  additional  assistants  or  deputies  in  an  office  or  depart- 
ment which  is  made  upon  application  of  ihc   officer  or  tao  impwt  •- 
b,  the  ro commendation  of  I  1  of  14  members 
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of  the  Board  of  Supervisors.  If  it  is  intended,  as  the  terms 
of  the  oeotion  Laa&ot  indicate,  to  tcl'e  one  of  the 

olerks  of  the  Board  of  Supervisors,  it  is  perhaps  incorrect  to 
say  that  aucn  clerks  arc  appointed  pursuant  to  the  provisions 
of  Section  35  of  Article  XVI  because  there  is  some  question  -vhother 
or  not  it  is  necessary  to  resort  to  th?>t  section  to  appoint 
ditional  clerks  in  tho  Board  of  Supervisors,       \  such 
appointment  has  usually  been  i?ide  ptnrramt  to  th:it  section,  I 
would  suggest  that  if  it  is  intended  to  make  a  doputy  clerk  of 
the  Board  of  Supervisors  Secretary  of        l   .  ,  that  the 
section  so  declare. 

I  .      m   opinion  that  the  provisions  of  Subdivision 
42  of  Section  1  of  Chapter  II  of  Article  II  are  broad  enough  to 

e  Board  of  Supervisors  Mkls      priations  for  the 
use  j£   the  Commission  in  perUrmini?  its  duties.  If  there  is  no 

et  from  which  an  appropriation  to  the  Commission 
can  legally  be  made,  in  my  judgment,  the  appropriation  or ■■■   be 
token  from  the  Urgent  necessities*  Fund. 

Kespectfully, 

City  Attorney. 


PUBLIC 

Board  of  auperxJ.  ore. 


Ifl 
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\    dealer  of  aft  Measures, 

ana  Chief  3Jer>uty  -  fheir  Salarios 
fixed  by  State  legislature. 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  August  16th, 

1917,  in  which  you  oak  whether  the  law  adopted  at  the  recent 

session  of  the  Legislature,  amending  Section  17  of  the  State 

hts  ft  Measures  Act  and  increasing  the  salary  of  the  Sealer 

and  Chief  Deputy  Sealer  o      its  &  Measures  in  this  City  and 

County  is  applicable  to  sA  County  of  San  Froneiseo. 

OPISIOJf: 

•Che  statute  referred  to  is  Chapter  786  of  the  recent 
session  of  the  Legislature,  amending  different  sections  of  the 
Jeasures  Act,  and  among  others.   Section  17  thereof. 
,s  smendnamt  states  that  in  count  the   second 

class  the  Sealer  shall  receive  for  compensation  tho  sum  of   fhree 
tfroin  lid  dollars  per  annum,  and  the  Chief  Deputy  the  gust  of 
Twentv-four  hira&red  dollars  per  annum*     It  >os  on  to  pro- 

vide tho  compensation  that  the  deputies  shall  receive. 

San  VrsBQlMS  is  a  county  of  the  second  class.     You 
refer  in  your  oomriianicati.>  uartor  amendmr      , 

Article  14- a.     Section  1  ox  this  Article  provides  for  the  appoint- 
ment o;  aler  ex  ^assures  lg  r- 
visors  ana  for  his  appointing  such  deputies  and  employees  as  may 
be  allowed  him  by  ordinraiuo  of  the  Board  of  Supervisors.     It 
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then  goes  on  to  state  that  "the  salaries  of  the  Sealer,  his 

deputies  and  employes  shall  he  that  as  fixed  by  law,*' 

She  salaries  of  the  Sealer  and  Chief  Deputy  have  been 

fixed  by  the  low  above  referred  to,  adopted  by  the  last  session 

of  the  Legi cluture .  s?he  State  Constitution,  Article  XI,  Section 

14  provides  tluvfc: 

l  Legislature  nay  by  general  and  uniform  laws 
provide  for  tue  inspection,  measurement  and  graduation 
of  merchandise,  manufactured  articles  and  commodities, 
and  may  provide  for  the  appointment  of  such  officers 
as  may  be  necessary  for  such  inspection,  measurement 
and  graduation. 

In  accordance  with  the  above  constitutional  authorisa- 
tion there  was  adopted  by  the  Legislature  Chapter  786  so  fixing 
these  salaries. 

You  are  therefore  respectfully  adviaed  that  the  salaries 
of  the  Sealer  and  his  Chief  .Deputy,  as  deterialned  by  the  State 
Islature,  are  in  full  force  and  effect  in  this  City  and  County. 

Respectfully, 

City  Attor 


CIVIL  3  LOT. 


August 

fwonty-i'irut, 
i<inotoott   -oventeen* 


STOJKOT;   Justices  Clork*s  Office; 

: of  Deputy 
Determined  by  General 


S^~ 


Gentle  nwn:- 

I  am  in  receipt  of  „your  ccrv.ainioation  of  tho  16th  inst. 
In  which  you  ask  whethar  the  statute  *ao»ted  at  the  recent  session  of 
he   liegiGiftture,   raising  tho  salary  of  the  Chief  .^epu*y  of  the  Justice 
Clerk's  office  of  this  City  ana"  0  unty,   is  applicable  in  thin  City 
ty« 

Hies. 

£he  statute  referred  to  is  Chapter  oa  of  the  last  cession 
of  the  Legislature,   which  amended  Section  36  of  the  Code  of  omi 
Procedure  and  raised  the  salary  of  tho  Chief  deputy  from    ,1^  hteen 
Hundred  Dollars  to  Sitenty-four  Dollari?  c  yec    . 

5  is  that  section  of  the  Code  of  Civil  Procedure 
.hioh  has  to  do  v/ith  tho  tho   Justices  Clerk's  of:  ice  in 

every  city  and  county  of  more  than  400,000  pofjmlation.     It  follows 
section  05  which    x-ovides  for  the  organization  of  tho  Justices  Court 
itself  in  such  city  iz\A  emuty,  ?hese  tvso  sections  have  for  nomo  y- 
past  boon  ;rod  as  controlling  tho  charter  sections  on  tho  m 

subjec  .  r,  -a.  on  tho  theory  th>.  t  tho  Justices  Court   i  art    of 

tho  general  stete   Judicial  system  and  therefore  ic     ro  erly  a  matte* 
for  regulation  by  the  Legislature, 
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In  my  opinion  this  <>r;\etice,  v/hich  has  for  v,o    acny  years 
been  followed,  is  in  accordance  with  oound  law,  and  I  there- 
fore advise  that  the  salary  as  so  fixed  by  the  Legislature 
must  be  oaid  by  the  City, 

Respectfully, 

Oity  Attorney. 


CIVIL  SiSRVI  ion. 


August  29th,  1917.  * 

SUBJECT:  Legality  of  Proposed 
Ordinance  iiaking  it  Unlawful 
To  Have  Automobile  With 

Changed  Engine  Number  etc.  1  5\s 

Unless  Possession  is  Shown 
to  he  Innocent. 

Gentlemen: 

I  am  in  receipt  of  your  communication  enclosing  for  my 

consideration  a  proposed  ordinance,  the  first  section  of  which  reads: 

wIt  shall  be  unlawful  for  any  person  to  have  in  his  possession,  unless 

it  he  shown  that  such  possession  is  innocent,  or  for  lawful  purposes, 

any  automobile  whereof  the  motor  number  or  engine  number,  or  any  other 

mark  of  identification  has  been  changed,  obliterated,  altered,  destroyed 

or  removed. " 

OPINION: 

In  the  case  of  In  re  Wong  Hane,  reported  in  108  Cal.680,th« 

Supreme  Court  of  this  State  had  under  consideration  an  ordinance  of 

the  City  of  Los  Angeles  which  provided  that  "it  shall  be  unlawful  for 

any  person  to  have  in  his  possession,  unless  it  be  shown  that  such 

possession  is  innocent, or  for  a  lawful  purpose,  any  lottery  ticket , etc." 

The  Court  in  that  case  held  that  this  ordinance  assumed  to  overthrow 

the  presumption  of  innocence  and  to  put  the  burden  on  defendant  of 

proving  his  innocence  and  that  "to  the  extent  that  the  defendant  is 

required  to  establish  his  innocence,  the  provisions  of  the  ordinance 

violate  his  constitutional  rights."  For  this  reason,  the  ordinance 

was  declared  invalid  by  the  Court. 

The  ordinance  in  that  case  was  practically  identioal  with  the 
one  submitted  to  me,  and,  if  the  decision  of  the  Court  in  the  Wong 
Hane  case  is  controlling,  it  must  be  held  to  be  invald. 

However,  it  has  consistently  been  held  in  the  courts  of  other 
jurisdictions  that  the  presumption  of  innocence  is  not  a  constitutional 
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right,    and  that   the  proof  of   some  material  fact  »ay  he  made  hy   statute 
prima  facie   evidence  of  guilt  and  cast  the  burden  of  proof  upon  the 
accused.     Many  cases   to  this  effect   are  collected  in  the  notes  to  12 
Cyc.380,    1  Horwitz's   Jones   on  Evidence  p. 95.    Sec. 12  o,    and  L.R.A.1915 

C.p.716. 

The  rule  is  well  stated  in  Com.v  Minor,  11  S.W.472: 

»In  all  statutory  crimes,  it  is  competent  for  the 
legislature  to  say  that  certain  acts  proven  hy  the  commonwealth 
shall  he  sufficient  to  make  out  a  presumptive  case  gainst  the 
accused,  and  cast  the  burden  of  proof  upon  him,  P™^**  *he.   t 
burden  is  not  cast  upon  him  to  prove  his  innocence  with out  first 
reauiring  the  commonwealth  to  prove  some  material  fact  or  cir- 
cumstance conducing  to  prove  the  guilt  of  the  accused." 

The  case  of  Wong  Hane  above  referred  to  is  therefore  against  the 
overwhelming  weight  of  authority  in  this  country.  No  cases  are  cited  or 
discussed  in  the  wong  Hane  case,  nor  is  any  particular  constitutional 
provision  pointed  out  which  the  ordinance  there  in  question  was  deemed 
to  violate.  In  addition  to  this  in  the  later  case  of  Ex  parte  kcClain, 
134  Cal.245,  our  own  Supreme  Court,  without  expressly  overruling  it, 
oast  some  doubt  on  the  correctness  of  the  Wong  Hane  case. 

For  these  reasons,  I  think  there  would  be  at  least  a  fair 
probability  of  our  Supreme  Court,  if  the  question  came  before  it  again, 
overruling  the  decision  in  In  re  Wong  Hane. 

I  therefore  advise  you  that,  while  in  the  present  state  of  the 
decisions  of  our  Supreme  Court, its  validity  is  uncertain,  if  you  enact 
this  proposed  ordinance,  there  is  considerable  likelihood  of  its  being 

upheld. 

Respectfully, 

City  Attorney. 
BOARD  OF  SUPERVISORS. 


August   29th t    1917, 

iTtiCT:     Legality  of  Proposed 
Ordinances  itequiring  Reports 

of  Automobiles  Stored, Repaired,  %3\ 

etc.    to   the  Chief  of  Police. 

Gentlemen: 

I  have  before  n«  two  proposed  ordinances  regulating 

automobiles,  to-wit,  one  entitled:  "Requiring  repairers  or  storers 

of  damaged,  partly  demolished  or  injured  automobiles,  and  e-vmry   public 

garage  to  keep  a  record  of  the  receipt  or  storage  of  ouch  automobiles 

and  to  make  a  report  thereof  to  the  Chief  of  Police, etc. B  and  the  other 

entitled:  "Requiring  dealers  in  second  hand  automobiles  or  autouol  ile 

accessories  to  keep  a  record  of  all  purchases,  sales  or  exchanges  of 

said  articles,  etc4.  You  ask  to  be  advised  whether  these  ordinances 

are  in  legal  fo&,,  and  whether  or  not  they  conflict  with  any  existing 

law  or  ordinances. 

OPIKIOK: 

On  March  lo,   191G,   former  City  Attorney  Long  advised  the  Chief 
of  Police  that  an  ordinance  compelling  all  firms  who  make  a  business  of 
altering  or  repainting  motor  vehicles  to  file  with  the  Police  Department 
the  engine  numbers  of  all   such  vehicles  and  the  nature  of  the  work  to 
be  done  would  be  valid. 

Long's  Opinions,    1912-16,   p. 928. 

Second  hand  stores  and  junk  men  are  required  now  to  make  a  report 
to  the  Chief  of  Poliee  by  Ordinance     0.2365   (Kew  iieries). 

It  is   coiamon  knowledge  that  automobiles  are  particularly  liable 
to   theft,   and  requiring   such   reports  would,   without   doubt,    materially 
aid  in  tracing  stolen  machines  and  by  making  their  disposition  more 
difficult    discourage  their  theft.     I   therefore  advise  you  that   section 
one  of  each  of  these  ordinances,    requiring  a  report  to  the  Chief  of 
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Police,  is  valid. 

I  would  suggest,  however,  that  a  provision  should  be  inserted  in 
each  of  these  ordinances  requiring  the  Chief  of  Police  to  hare  blanks 
printed  and  delivered  to  the  persons  required  to  make  the  reports.  This 
would  make  this  ordinance  confom  to  the  practice  already  established  by 
Ordinance  Ho. 2366,  V..'d,t    regulating  second  hand  dealers,  and  Ordinance  Ho 
2715,  I.*.,  requiring  reports  by  those  engaged  in  public  hauling,  and 
would  promote  efficiency  in  the  administration  of  the  proposed  ordinances. 
I  consider  section  2  of  the  ordinance  regv       repairers  and 
storers  of  damaged  etc.  automobiles  to  be  unreasonable  and  invalid. 
Bvery  police  regulation  must  bear  a  reasonable  relation  to  the  object 
to  be  attained,  and  in  its  relation  to  that  object  must  not  be  unduly 
oppressive.  Section  2  of  this  ordinance  in  requiring  every  machine 
repaired  or  stored  to  be  held  until  a  report  has  been  mad*  to  the  Chief 
of  loliee.  and  he  has  had  an  opportunity  to  inspect  it  or  to  detail  an 
officer  to  do  so,  is  in  my  opinion  unduly  oppressive.   Its  result  would 
be  that  every  time  a  wachin*  was  taken  to  a  garage  to  have  even  th* 
slightest  repair  made,  it  would  have  to  be  held  until  a  report  could  be 
made  and  it  could  be  inspected.  Likewise  a  man  passing  through  San 
Francisco  in  an  automobile  who  desired  to  store  his  machine  over  ni^t 
would  be  compelled  to  leave  it  until  a  report  had  been  mad*  and  it  had 
been  inepected.  It  is  dear  therefore  that  this  section  in  its  present 

form  would  be  invalid. 

section  3  of  the  ordinance  regulating  dealers  in  second  hand  auto- 
mobiles would  likewise  be  invalid  insofar  as  it  requires  automobiles 
stored  to  be  held  until  they  can  be  inspected.   On  the  other  ham),  it 
i.  reasonable  and  valid  insofar  as  it  relates  to  automobiles  ******  and 
exchanged.   One  engaging  in  the  business  of  buying,  selling  and  exchang- 
ing second  hand  automoY-iles  may  reasonably  be  rehired  to  hold  them  for 
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a  reasonable  period  for  inspection  isefore  disposing  of  them.     For  con- 
venience of   administ ration,   however,    it  mi^t  be  veil    to   fix  some 
definite  period  during  which   such  machines  and  accessories  must  be 
held  for  Inspection.     Otherwise  it  wight  be  difficult  to  determine  in 
a  given  oase  whether  an  automobile  or  accessory  had  been  disposed  of 
before  the  Chief  of  rolice  or  an  officer  detailed  by  him  "had  an 
opportunity  of  inspecting  the  same." 

The  provisions  of  this  ordinance  providing  for  a  permit  and 
imposing  a  license  are  valid,      iiome  reference  should  be  made  to  them, 
however,   in  the  title  to  the  ordinance. 

.0   summarize,   my  conclusions  on  these  two  ordinances  are  as 
follows: 

1.  Section  1  is  valid  in  both  ordinances. 

2.  It  would  be  advisable  in  both  ordinances  to  have  a  provision 
Inserted  requiring  the  Chief  of  Police  to  prepare  and  furnish  blanks 
for  the  reports  required. 

3.  Section  2  of  the  ordinance  regulating  repairers  is  invalid. 

4.  Section  3  of  the  ordinance  regulating  dealers  in  second  hand 
automobiles  is  invalid  insofar  only  as  it   refers  to  automobiles  stored. 
If  that  portion  is   stricken  out,   it  will  be  valid,    but  it   is  advisable 
to  fix  a  definite  time  during  which  automobiles  and  accessories  shall 
be  held  for  inspection. 

5.  The  requirements  of  a  permit  and  licence  for  dealers  in 
second  hand  automobiles, etc.   are  valid,   but    reference  should  be  made 
to  them  in  the  title. 

I  have  been  able   to   discover  no  law  or  ordinance  with  which 

either  of   these  ordinances   conflicts. 

Respectfully, 

BOARD  01"   SUPKRViaOl    .  ^Attorney. 


August    29th,    1917. 
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SUBJECT:      Power  of  Park  Commissioners 

to  Pay  Workmen's   Compensation 
and  Carry  Insurance  Therefor. 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  Aug. 8th, 1917, 

as  follows: 

"The  Board  of  Park  Commissioners  are  desirous  of 
securing  your  opinion  of  the  following:   Can  the  Park 
Board  legally  expend  any  portion  of  the  Park  Funds  for 
Accident  Insurance. 

In  the  case  of  Mrs.  Ellen  Brownlee,  who,  as  you 
know  was  awarded  &2700.  for  the  death  of  her  husband, 
Richard  Brownlee,  we  have  each  week  or  so  forwarded  to  the 
Board  of  Supervisors  hill  at  the  rate  of  $11*88  per  week  as 
per  instructions  received  at  this  office,  on  a  general  fund 
demand.   The  last  demand  was  returned  with  this  notation 
from  Mr.  Cyril  Williams,  Expert  of  the  Finance  Committee: 
"There  was  no  appropriation  made  for  "Accident  Insurance" 
this  year-- each  Department  is  paying  its  own  damages". 

As  we  have  many  other  accident  claims,  we  desire  to 
learn  if  we  can  legally  pay  them  from  the  Park  Funds." 

OPINION: 

The  liability   to   compensate  injured  employees  under  the 
Workmen's  Compensation  Act   is  a  liability  imposed  upon  municipali- 
ties by  general  law,   and  I  have  already  advised,    in  an  opinion 
rendered  to  the  Recorder  on  July  28th,   1917,   that   compensation  to 
the   employees   of   each  department  is  a  proper  charge  against    and 
must   be  paid  out  of  the  funds  of   the   department.      I  therefore 
advise  you  that   compensation  for  industrial  accidents  to  Park  em- 
ployees  should  be  paid  out  of  the  Park  fund. 

You  further  ask  to  be  advised  as  to  whether  any  portion 
of  the  Park  Fund  can  be  expended  for  Accident  Insurance.  By  this 
I  presume  you  mean  insurance  against  liability  under  the  Workmen's 
Compensation  Act. 

The  Park  Commissioners  under  the  Charter  have  exclusive 
control   and  management   of  all   the  parks, etc.   in   the   City  and"the 


exclusive  management  and  disbursement   of   all   funds  legally- 
appropriated  or  received  from  any  source  for  the  support  of  said 
parks,    squares,   avenues  and  grounds."    (Art.XIV,Sec.6  of  the  Charter). 

Under  this  the  power  of  the  Park  Commissioners  to   determine 
the  expenditure  of  park  funds  is  plenary  and  cannot  be  controlled  by 
the  Joard  of  Supervisors  or  any  other  board  or  officer.     Lane's 
Opinions,   p«313.      It   follows  that  the  Park  Cfcmmissi oners  may  in 
their  discretion  expend  Park  funds  for  any  legitimate  object 
connected  with  the  public  parks.     Since,  therefore,  the  general 
law  has  imposed  upon  the  Park  funds  a  liability  to  pay  compensation 
in  the  case  of  death  or  injury  to  Park  employees  arising  out  of  and 
in  the  course  of  their  employment  as  such,   it  follows   that  the  Park 
Commissioners  may  in  their  discretion  insure  against   such  liability. 

I  therefore  advise  you  that  if  your  Honorable  Commission 
considers  it  advisable,   you  may   expend  a  portion  of   the  Park  fund 
for  Workmen's   Compensation  Insurance. 

Respectfully, 

City  Attorney. 

PARK  COMMISSION. 
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Aug;  st   30,1917. 


BUBJ^d':  Interpretation  of  £oe.&, 
Hates  of  Fare   Ordinance. 


Gentlemen: - 

I  m  in  receipt  of  your  eamuuni cation  of  August  £0,1917, 

as  follows: 

"The  Police  Committee  of  the  board  of  -u->orviBorB 
requests  your  opinion  as  to  tho  to&ning  of  the  orovisions 
of  Section  5,  of  Ordinance  Ho.1898  (Hew  ;  aries) 

£he  fourth      aph  of  st id  section  &   reads: 
'the  maximum  fore  for  service  by  taxicabs, 
automobiles  or  hfteks  to  or  from  the  ^nbarcadero,  and 
any  >oint  thereon,  or  any  railroad  depot,  3teamboat 
landing,  or  steamship  dock,  to  or  froa      )tol  or 
othor  point  located  within  tho  aforesaid  Hotel 
District,  by  a  continuous  trip  shall  bo  tho  follow- 
ing flat  rate,  and  it  uhali  be  unltv;ful  to  charge 
any  rate  in  excess  thereof. 

rar  oxolusive  u&a  of  taxieab,  automobile  or 
hack,  containing,  four  (4)  passengers  or  less, 
one  (1)  dollar.' 

The  'Hotel  District*  Mentioned  in  the  paragraph 
includes  the  oaburcadero  from  Howard  street  to  ^roadway. 

Does  the  maximum  rate  of  fare  fixed  by  the 
ordinance  apply  to  that  part  o.  tits  jabt-rcadero  from 
Howard  streot  to  Broadway  only,  or  does  it  apply  to  the 
full  length  of  the  ^mbs  rcadoro  from  Fort  Uason  to  Ghannol 
stree 1 

IJtlOl. 

I  think  it  is  clear  from  a  reading  of  this  section  t 

it  must  be  held  to  apply  to  the  full  length  of  the  job&rcadero,  both 

that  part  outside  as  well  as       rt  v/ithin  the  Hotel  Di otrict '  . 

You  will  observe  that  the  rovision  reads  The  maximnu  f /  re      to 

or  from  the  ^abaroadero,  and  any  )oint  thoroon    "  to  or  from  any 

hotel  or  other  >oint  located  within  the  aforesaid  'Hotol  district 
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only  qualify  the  words  "any  hotel  or  other  ooint"  and  from  their 
position  in  the  sentence  can  have  no  grammatical  relation  to  the 
words  "iinbarcadero,  and  any  point  thereon".   It  follows  that  the 
maximum  fare  therein  fixed  prevails  from  any  joint  whatever  on 
the  iiabarcadero  to  any  nolnt   within  the  "Hotel  District". 

Respectfully, 

City  Attorney. 


BOARD   OF  SUPERVISORS. 
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September  1,  1917. 

Subject:  Report  of  Industrial  Accident  S  ^  o 

Commission  of  Industrial  Injuries. 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  August 

28,  1917,  as  follows: 

"I  am  instructed  by  the  President  of  the  Board  of 
Education  to  request  an  opinion  on  the  following  points: 

1.  Is  there  a  legal  requirement  making  it  obligatory 

for  the  Board  of  Education  to  report  to  the  Industrial 
Accident  Commission  accidents  occurring  to  its  employee 
whether  or  not  said  accident  occurs  during  the  perform- 
ance of  duty? 

2.  Should  these  reports  be  sent  to  the  Industrial  Accident 
Commission  through  the  Board  of  Supervisors? 

3.  What  is  the  proper  procedure  when  the  accident  occurs 
while  employe  is  not  in  the  performance  of  his  duty? 

She  question  of  the  necessity  of  making  these 
reports  has  been  raised  and  for  this  reason  we  hope  you 
will  render  an  opinion  at  your  earliest  convenience." 

OPINION: 

Section  71  (a)  of  the  Compensation  Act  provides: 

"Every  employer  of  labor  *  *  *  la  hereby  required 
to  file  with  the  commission,  under  such  rules  and  regula- 
tions as  the  commission  may  from  time  to  time  make,  a 
full  and  complete  report  of  every  injury  to  an  employee 
arising  out  of  or  in  the  course  of  his  employment  and 
resulting  in  loss  of  life  or  injury  to  such  person. 
Such  reports  shall  be  furnished  to  the  commission  in 
such  form  and  such  detail  as  the  commission  shall  from 
time  to  time  prescribe,  and  shall  make  specific  answers 
to  all  questions  required  by  the  commission  under  its 
rules  and  regulations". 

Under  this  section,  it  is  the  duty  of  your  Board  to 

report  to  the  Industrial  Accident  Commission,  in  the  manner 

and  upon  the  forms  which  have  been  provided  by  the  Commission 

for  such  reports,  every  injury  to  an  employee  of  your  Board 
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which  arises  out  of  or  in  the  course  of  his  employment.  You 
are  not  obliged  to  report  accidents  which  do  not  occur  during 
the  performance  of  duty. 

Under  the  general  law  and  the  charter,  your  Board 
has  complete  control  of  the  public  schools  and  the  necessary 
employees  connected  with  the  management  of  the  public  schools. 
I  therefore  see  no  reason  why  these  reports  should  be  made 
through  the  Board  of  Supervisors. 

Respectfully, 

City  Attorney. 


BOARD  OF  EDUCATION. 


LITD/MB1 
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member  7th,    1017. 

:      Liens  are  not  affective  against   eub-  ^  *-f- J 

contractor  for  benefit   of  creditors  who  — — — 

1st:    'iell  oil  to  use  as  iuel  in  operation  of 

stoat    s   orel,    in  construction  work, 
2nd:    -»ell  machinery  Used  in  the  construction 

work.     No  lien  for  the  cost  price. 
3rd:    Haul  barley,   hay,    etc.   for  horses,    and 

meats   for  men,    working  on  the  contract. 

JIH: 

I  have  been  requested  by  you  for  advice  with  reference  to  cer- 
tain stop  notices  filed  with  the  Auditor  by  creditors  of  sub- contractors 
under  Mr.  3?.  Holandi   in  the  matter  of  the  construction  of  the  City's 
Hetch  Hetchy  Railroad. 

There  are  three  groups  of  such  creditors: 
j-irst:     Hhe  Union  Oil  Company  of  California  sold  oil  and 
^gasoline  to   such  a  sub- contractor  which  oil  and  gasoline  was  used  in  the 
operation  of  a  steam  shovel  used  in  the  construction  of  this  railroad. 

Second:      The  Austin-  .vest em  Road  Machinery  Company  sold  to  such 
a  sub-contractor  certain  machinery,   wagons,    etc.   which  machinery  and  wagons 
were  used  in  connection  with  the  work  done  by  the  sub- contractor  on  this 
construction  work. 

ihird:      Certain  persons  have  claims  against    sub- contractors  for 
hauling  of  barley,  hay,    etc.,   which  barley  and  hay  were  fed  to  the  horses 
working  on  this   contract,   and  also  for  hauling  of  meats,   which  meats  were 
eaten  by  the  men  working  on  the  contract. 

OPINION: 
th  reference  to  the  first  above  claim,    the  Code  of   Civil 
Procedure,   Section  1183,    provides  Mm*  a  lien  may  be  had  by   "all  perrons 
#and  laborere  *  *  *  furnishing  materials  to  be  used  or  consumed  in  *   *  * 
any  building  *  *  *  railroad,   wagon  road  or  other  structure."     The  question 
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therefore  is   whether  the  furnishing  of  oil  to  be  used  in  the  operation 
of  a  steam  shovel  is  the  furnishing  of   such  "materials  to  be  used  or 
consumed  in  a  railroad." 

In  my  opinion,   the  test  is  whether  the  materials  actually  become 
•  part  of  the  read  itself,    and  I    do  not   believe  that   this  test   is  met   in 
the  ease  given,      The  Supreme  Court   of   Wisconsin  has  passed  upon  a  very 
si   ilar  ease,    'Carnegie  ?uel  Company  vs.  Interstate  Transfer  Hallway 
Company'    reported  in  L.n.A.1917    C.   p. 560.      This  was   an  action  to  fore- 
close a  mechanic's  lien  on  a  railroad  right-of-way  for  the  price  of 
coal  furnished  to  the  principal   contractor  to  be  used  and  in  fact 
actually  used  in   engines   which  operated  steam  shovels  ,    derricks  and 
other  machinery  engaged  in  the  work.      The  statute  in  that   case  gave 
a  lien  for  materials  furnished  "for  or  in  or  about"  the  erection  of  the 
structure.      It   was  held  thatno   lien  could  be  had  for  this  furnishing  of 
the  ooal.      The  Court   at  page  581  says:      "The  question  was  this:      If  a 
lien  is  to  be  allowed  for  any  material  which  has  not   actually  entered 
into  the  structure,   where  shall  the  line  be  drawn?"  and  the  Court  goes 
on  to  state  that  where  material  has  been  consumed  in  the  construction 
of  the  building,    it  having  had  physical   contact   or  irauediate  connection 
with  the  structure  itself,    there  shall  be  a  lien  therefor,   but   that   if 
the  material  be  used  only  to   facilitate  or  make  possible  the  operation 
of  tools  or  machinery  which  in  their  turn  act  upon  the  structure,    there 
ean  be  no  lien. 

Your  second  question  it   as  to  a  lien  for  the  cost    price  of  machinery, 
wagons,   equipment,    etc.   whic>    are  sold  to  a  sub- eon  tractor.     Reading  the 
Code  Section  again,    we  find  that   a  lien  is   given  to  one  "furnishing 
appliances,   teams  and  power  contributing  to   the  construction,    alter- 
ation,   addition  to  or  repair,   *  *  *  of  any  building   *  *  *  railroad, 
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wagon  road  or  other  structure";    and  then  the  uection  goes  on  to   state 
that  this  person  shall  have  such  a  lien   "for  the  value  of  the  use  of 
such  appliances,  teams  or  power". 

We  see  here  that  there  is  no  statutory  authorisation  conferring 
a  lien  for  the  cost  price  of  these  appliances  but  only  for  "the  value 
of  the  use"  of  such  appliances. 

It  would  seen  that  this  is  the  reasonable  rule,   for  otherwise, 
machinery  that  might   cost,   say  vlO.000  could  be  sold  to  a  sub-con- 
tractor,  who  would  do  only  a  few  hundred  dollars  worth  of  work  on  a 
given  contract,   and  then  use  this  machinery  on  several  other  independ- 
ent contracts,   and  still  the  first  work  would  be  charged  up  with  the 
cat»pl ete  cost  price  of  the  equipment. 

I  therefore  am  of  the  opinion  that  the  lien  is  not   given  for  the 
cost  price  of  the  machinery  or  equipment. 

The  third  question  which  you  ask  has  to  do  with  a  lien  for 
hauling  of  hay,   grain,  meats,    etc.     On  January  29th,   1917,   I  advised 
you  that   stop  notices  filed  with  you  on  account  of  barley,  hay,   or 
meats  furnished  the  sub-contractor  should  not  be  honored.     In  accord- 
ance with  the  rule  of  that  opinion,   I  now  further  advise  you  that  there 
is  no  lien  for  the  hauling  of  such  supplies  any  more  than  there  is  for 
such  supplies  themselves.   The  Code  Uection  provides fTeamsters  and  dray- 
men ***fumiBhlng***t earns  and  power  contributing  to  the  construction 
***  of  any  building  *«*  railroad,   wagon  road  or  other  structure,   shall 
have  a  lien  ***  for  the  value  of  the  use  of  such  ***  teams  or  power." 

In  my  opinion,   the  furnishing  of  teams   referred  to   in   this 
section  Is  only  teams  that  haul   supplies  actually  used  in  the  con- 
struction of  the  railroad. 

Respectfully, 

^ity  Attorney. 
THE  AUDITOR: 


October  5,191?. 


SUBJECT:  liability  of  City  for 
Damages  to  Property  in 
Riots,  Subject  to  Court 
Determination* 


YH-% 


Gentlemen: - 

I  am  in  receipt  of  your  request  for  an  opinion 
transmitting  a  communication  from  Mr.  I.  Orrack,  relative  to 
a  plate  glass  window,  the  property  of  Mrs,  !£•  Doyle,  alleged 
to  have  been  broken  in  a  riot  on  the  southwest  corner  of  Sutter 
and  Scott  Streets,  August  23,1917.  You  ask  to  be  advised  as  to 
whether  the  City  is  legally  liable  for  this  damage. 

OPINION. 
I  have  not  been  furnished  with  the  facts  in  this  case. 
The  Courts  have  by  a  long  line  of  decisions  established  well  defined 
principles  as  to  when  a  City  is  and  is  not  liable  for  damages .re- 
sulting from  an  uncontrolled  riot*  Generally  it  may  be  said  th&t, 
so  far  as  a  legal  liability  is  concerned,  there  must  be  a  clear 
showing  of  riot  conditions  absolutely  uncontrolled  and  embracing 
a  great  body  of  rioting  persons  acting  in  concert  without  proper 
control  by  the  municipal  authorities,  before  a  municipality  can 
be  held  liable  for  damages  resulting  therefrom.  As  I  have  said 
above  I  am  not  informed  as  to  the  facts  in  this  case*  However, 
even  were  a  complete  statement  furnished  me  of  just  what  happened 
I  would  be  most  reluctant  to  determine  this  point  against  the  City. 
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This  Is  a  matter  which  in  my  ooinion  should  "be  passed  upon  "by  the 
Courts  in  every  instance,  since  each  case  is  different  and  it  would 
not  "be  in  accordance  with  my  conception  of  my  duties  as  City  Attorney 
to  anticipate  the  decision  of  the  Court  in  such  a  matter. 

Respectfully, 

City  Attorney. 


FIEANCJ  COMMITTEE 
BOARD  OF  bU-eERVISORS. 


o  -u,     o«  v     n  November  19th,  1917.    /< 

Subject:  20  Years  Continuous 


Service  necessary  for  Fire 
Pension. 


^4-3 


Gentlemen: 

I  am  in  receipt  of  your  communication  of  the  8th  inst . , 
in  which  you  ask  my  advice  upon  the  following  facts: 

Mr.  John  Figuera,  Truckman  of  Truck  Co.  6,  8.  F.  Fire 
Department,  was  appointed  a  member  of  the  Department  on  April  20,1895, 
and  served  continuously  until  January  31,  1900,  when  he  was  placed  on 
the  waiting  list  under  the  provisions  of  the  Charter  then  adopted  and 
where  he  remained, until  April  21,  1902, and  then  was  reappointed  from 
said  list.  In  other  words,  he  has  served  actively  in  the  Department  for 
fifteen  years,  six  months  and  ten  days  continuously  next  preceding  an 
application  which  he  filed  for  a  pension  after  he  had  reached  the  age  of 
fifty-five  years.   I  am  assuming  that  he  filed  this  application  on 
November  1st,  1917.   If  we  add  to  this,  his  service  prior  to  the 
adoption  of  the  Charter,  we  will  have  twenty  years,  three  months  and 
twenty-two  days  of  service.  You  ask  whether  he  has  served  the  required 
number  of  years. 

OPINION:  / 

The  section  of  the  Charter  which  governs  this  matter  is 
Section  3,  Chapter  VII,  Article  IX,  which  provides  that: 

"The  Commissi oners  shall,  upon  the  application,  *  *  * 
of  any  officer  or  member  of  the  Fire  Department  who  shall  have 
reached  the  age  of  fifty-five  years,  and  shall  have  served  as 
an  active  member  of  the  Fire  Department  for  twenty  years  con- 
tinuously next  preceding  the  date  of  said  application,  retire 
and  relieve  from  service  such  officer  or  member.  *  *  *. 

Mr.  Figuera  has  served  about  fifteen  years  "as  an  active 

member  of  the  fire  department  continuously  next  preceding  the  date"  of 


/ 


his  application.      On  August   20.   1915.   ny  predecessor,  l-r.  Long, 
referring  to   the  other  provision  in  the  same  section  authorizing 
the  granting  of  a  pension  to  any  member  of  the  IftM  Department  who 
for  twenty- five  years  continuously  next  preceding  the  date  of  his 
said  application  has  served  as  an  active  member  of  the  Department, 
advised  the  Sire  tension  i\md  Commission  that  this  test  of  twenty- 
five  years  service  was  not  met  by  one  who  had  served  in  the 
Department   for  about   ten  yearB  prior  to  the  adoption  of  the  Charter 
and  then  was  placed  on  the  waiting  list   for  about   two  years,   as  in 
the  case  of  kr.  ilguera,   and  then  again  made  a  member  of  the 
Department  and  remained  such  member  for  thirteen  years,     i'hat   is. 
the  two  year  period  would  not  be  included  as  a  part  of  active 
membership  continuously  next  preceding  the  date  of  the  application 
for  the  pension.    (Opinions  of  City  Attorney  Percy  V.  Long.1912-16. 
page  839)      I    concur  in  the  opinion  of  my  predecessor.  *>.   Long. 
If  this  two  year  interval  cannot  be  counted  as  service 
in  computing  length  of  service,   neither  can  it  be  disregarded  in 
determining  whether  an  applicant  has  served  as  an  active  member 
continuously  next  preceding  this  application  for  a  period  of  twenty 
years.     Inasmuch  as  Mr.   *iguera  has  not  been  actively  a  member  of 
the  Department  for  twenty  years  continuously  next  preceding  the 
date  of  his  application  for  a  pension.   I  advise  that  he  is  not 
entitled  to  said  pension  at   this  time. 

Respectfully, 

City  Attorney. 
BOARD  07  «**   COi:  I 


/  82- 

November  19,   1917. 

Ik 

Subject:   LEGALITY  OF   CERTAIH  DEMANDS  OP 
WARREN  BROS.   COI.IPANY  FOR 
PATENTED  PAVING  MATERIAL.  *H-4- 

Slr: 

I  am  in  receipt  of  your  letter  dated  November  13, 
1917,  in  which  you  ask  to  he  advised  as  to  the  legality  of  certain 
demands  presented  by  Warren  Bros.  Company  for  a  patented  paving 
material  supplied  by  them  to  the  Board  of  Public  Works  for  use 
in  the  reconstruction  of  Mission  Street. 

OPINION: 

Several  points  are  raised  in  your  letter  as  follows: 

1.  You  state  that  the  document  in  your  possession 
fixes  no  term  for  the  contract.  However,  by  reference  another 
document,  known  as  the  "License  Mixture  Agreement",  is  made  a 
part  of  the  contract  and  this  document  so  referred  to  limits 
the  life  of  the  contract  to  and  including  the  31st  day  of  Decem- 
ber, 1917. 

2.  You  call  my  attention  to  Section  21  of  Article 

VI,  Chapter  I  of  the  Charter,  providing  that  all  contracts  entered 
into  by  the  Board  of  Public  Works  chall  be  drawn  under  the  super- 
vision of  the  City  Attorney.   This  provision  is  in  my  opinion 
purely  directory  and  for  the  purpose  of  imposing  the  duty  upon 
the  City  Attorney  of  supervising  such  contracts  when  requested 
to  do  so.  A  contract,  legal  in  all  other  respects,  will  not  be 
invalidated  because  not  drawn  under  the  City  Attorney's  supervision. 


/ 

-2- 

3.  You  refer  to  Section  26,  Article  VI,  Chapter  II  of 

the  Charter.   The  provision  to  which  you  refer  reads  as  follows: 

"The  word  'paved'  shall  include  any  pavement  of 
stone,  iron,  wood,  or  other  material  which  the  Supervisors 
may  by  ordinance  order  to  be  used;  but  no  patented  pavement 
shall  be  ordered  during  the  existence  of  the  patent  therefor, 
until  the  owner  of  such  patent  shall  have  transferred  to 
the  City  and  County  all  right  to  the  use  of  the  same  therein, 
with  the  privilege  to  any  person  to  manufacture  and  lay 
the  same  upon  the  streets  under  any  contract  that  may  be 
awarded  to  him,  or  entered  into  by  him  with  the  City  and 
County." 

This  provision  occurs  in  the  Chapter  which  is  devoted 
to  the  subject  of  the  improvement  of  public  streets  by  public 
contract  so  as  to  be  a  charge  upon  adjoining  property  owners, 
and  its  purpose  is  clearly  to  prevent  unfairness  in  public  bidding 
by  calling  for  the  use  of  a  patented  pavement  which  it  might  be 
in  the  power  of  only  one  bidder  to  secure.  In  ray  opinion  it  has 
no  application  to  the  case  where  the  Board  of  Public  Works  pur- 
chases paving  material  for  use  under  its  own  direction  and  control. 

4.  You  finally  call  my  attention  to  the  fact  that 
each  demand  is  in  the  sum  of  .t>498,  or  just  %%   under  the  $>500  limit, 
and  you  ask  to  be  advisea  whether  the  demands  are  legal  if  it 
appears  as  a  matter  of  fact  that  the  amount  of  material  to  be 
furnished  under  the  contract  will  total  more  than  ^500. 

Under  Section  31,  Chap.  II,  Art.  VI  of  the  Charter 
the  Board  of  Public  Works  is  given  power  to  purchase  such  material 
as  may  be  required  for  the  repair  of  the  public  streets  or  for 
any  improvement  thereof.  That  section  provides  that  such  material 
shall  be  purchased  by  public  bid.  However,  it  is  the  well  estab- 
lished rule  that,  in  the  case  of  patented  or  proprietary  artioles, 
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which  can  only  be  secured  from  one  person,  provisions  for 

competitive  bidding  would  be  futile  and  need  not  be  followed. 

My  predecessor,  Mr.  Long,  on  September  15,  1916, 
advised  the  Board  of  Supervisors  to  this  effect  in  an  opinion 
printed  on  page  991  of  Long's  Opinions  1912-16,  and  I  refer 
you  to  that  opinion.  This  paving  material,  being  a  patented 
article,  falls  under  this  rule,  and  the  provision  of  the 
Charter  for  competitive  bidding  does  not  apply  to  its  purchase. 

Respectfully, 

City  Attorney. 


AUDITOR. 
:iTD/MF 


/SJ 


November  16,   1917, 


Subject:    CORONER'S   SALARY  - 

DE  FACTO    OFFICER  ENTITLED  TO. 

Sir: 

I  understand  that  you  hare  in  your  custody  a  salary 
demand  for  one  and  a  half  month's  salary  due  to  Dr.  Leland,  former 
Coroner,  lor  services  just  prior  to  his  resignation  as  Coroner. 
The  question  has  arisen  as  to  whether  Dr.  Leland  is  entitled  to 
this  salary,  inasmuch  as  he  occupied  at  the  same  time  the  position 
of  Surgeon  in  the  United  States  Navy. 

I  am  writing  to  advise  that  the  question  of  a  public 
official's  salary  for  services  actually  performed  while  a  de  facto 
officer  is  quite  distinct  and  separate  from  his  right  to  hold 
such  office.  There  is  a  well  established  line  of  authorities  to 
the  effect  that  such  a  de  facto  officer,  even  though  not  a  de  jure 
officer  entitled  to  the  office,  is  nevertheless  entitled  to  salary 
for  services  actually  performed,  providing  that  no  action  is 
brought  by  another  also  claiming  the  office. 

On  the  other  hand,  there  is  another  line  of  decisions 
which  holds  that  if  such  an  attack  is  made  against  a  public  officer's 
status  that  he  is  not  entitled  to  the  salary  unless  it  is  finally 
determined  that  he  is  entitled  to  the  office. 

There  are  some  cases  in  California,  holding  that  an 
Auditor  would  be  justified  in  withholding  salaries  from  one  who 
is  not  a  de  jure  officer,  in  which  cases  no  attack  was  made  against 
his  occupancy  of  the  position.  An  examination  of  these  cases, 
however,  shows  that  the  distinction  above  indicated  was  not  con- 
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sidered  by  the  Court,  and  I  am  of  the  opinion  that  if  it  were 
considered  that  the  line  of  decisions  above  suggested  would 
control,  and  that  inasmuch  as  the  position  of  this  public  officer 
was  not  contested  by  any  other  person  claiming  the  office,  that 
our  Courts  would  hold  that  he  was  entitled  to  a  salary  for 
services  actually  performed. 

Respectfully, 

City  Attorney. 


AUDITOB. 


Subject:   Change  of 

iurpos  of  Budget  appropriation 
1th  consent  of  Departments. 
|  November  20th,  1917. 

Dear  Sir:  tf^Z-Co,  ■ 

I  am  in  receipt  of  several  communications  relative  to 
the  power  of  the  Board  of  Education  to  expend  any  portion  of 
Budget  Item  No.  53  (Budget-1917-1918)  which  provides  for  the 
expenditure  of  ^115,000  for  "repairs  to  schools".   The  question 
arises  over  contracts  entered  into  by  the  Board  of  Public  ..orks 
upon  recommendation  of  the  Board  of  Education— 

1:   For  construction  of  ungraded  primary  schools  amounting 
to  $10,337.00;  and 

2:   For  construction  of  two  portable  buildings  in  the 
yard  of  the  Cleveland  School,  amounting  to  #1899.00. 
4  It  is  proposed  to  fulfill  these  contracts  out  of  the 

budget  item  No.  53. 

Since  receiving  your  communication.  Resolution  No.  14991 
(New  Series)  approved  November  7th,  1917,  was  passed  by  the  Board 
of  Supervisors  which  in  effect  provides  that  the  sum  of  #10,337.00 
be  appropriated  out  of  Budget  Item  No.  53  for  the  purpose  of  the 
construction  of  ungraded  primary  schools  and  | 1899. 99  for  the  con- 
struction of  two  portable  buildings  in  the  yard  of  the  Cleveland 
School.   These  appropriations  were  made  and  consented  to  by  the 
Board  of  Education  which  recommendation  and  consent  has  been 
concurred  in  by  the  Board  of  Supervisors. 

In  effect,  the  resolution  amounts  to  taking  from  budget 
item  No.  53  which  set  aside  ^115,000.00  for  the  repair  of  schools- 
}     these  two  sums  for  new  construction  of  schools. 


Assuming  that   it   is  without  the  power  of  the  Board  of  Edu- 
cation without  the   consent   of   the  Board  of  Supervisors   to   expend  any  part 
9f  Budget  Item  Mo.   53  for  new  construction,    I  am  of  the  opinion  that  upon 
the  recommendation  and  consent   of  the  Board  of  Education,    the  Board  of 
Supervisors  is  within  its  authority  when  it  authorizes  the  expenditure  out 
»f  said  item  these  two  sums  for  new  construction.     This  is  in  line  with  the 
practice  which  has  been  universally  followed  since  the  adoption  of  the 
Sharter,    and  in  my  judgment,    does  not   violate  the  provisions  of  the  Charter 
relative  to  the  disposal  of  moneys  appropriated  in  the  budget.     A  change 
from  the  purposes  of  an  original  appropriation  in  the  budget   requires  both 
the  consent  and  recommendation  of  the  Department  having  control  of  the 
funds  and  the  Board  of  Supervisors  by  which  the  appropriation  was  originally 
lade  in  the  budget. 

P  It   appears,   as  already  stated,   that  the  Board  of  Education 

aade  the  recommendation  and  that  the  Board  of  Supervisors  has   concurred 
therein. 

Therefore,   I  am  of  the  opinion  that  the  sums   can  be  properly 
•xpended  for  the  purposes  indicated  in  resolution  No.   14991   (Hew  Series). 

Respectfully, 

City  Attorney. 


si/m 


\ 


Auditor, 


Id 


November  21,  1917. 

Subject:  CALIFORNIA  SCHOOL  FOR  SHE  DEAF  MID 

TBS   BLIND  DEMANDS  FOR  CLOTHING  FURNISHED  cy  )  I  ^f 

PUPILS  PROPER  CHARGES  AGAINST  THE  CITY  AND         Y  7  / 
COUNTY  OF  SAN  FRANCISCO,  T.7ITH  CERTAIN 
QUALIFICATIONS. 

Gentlemen:" 

I  am  in  receipt  of  several  demands  submitted  to 
rae  by  your  Committee,  aggregating  ^444.82  and  being  seven  in 
number,  dated  April  24,  1917,  and  seven  in  number  dated  Septem- 
ber 30,  1916,  and  drawn  in  favor  of  the  California  School  for 
the  Deaf  and  the  Blind,  Berkeley,  California,  for  clothing,  etc. 
furnished  to  children  committed  to  said  Institution  from  San 
Francisco. 

These  demands  are  drawn  on  the  Treasury  of  the 
City  and  County  of  San  Francisco.  You  ask  for  advice  as  to 
whether  or  not  they  constitute  a  legal  charge  or  claim  against 
the  City,  and  also,  whether  they  are  in  proper  legal  form 
preparatory  to  payment  should  they  be  a  legal  claim  against 

the  City. 

OPINION: 
This  subject  matter  is  governed  by  section  2240 
of  the  Political  Code  of  this  State,  as  amended  and  in  effect 
on  August  8,  1915.   This  law  provides  that,  if  the  parent  or 
guardian  of  any  pupil  in  the  said  school  shall  be  unable  to 
clothe  such  child  the  parent  or  guardian  may  testify  to  such 
inability  before  a  judge  of  the  Superior  Court  of  the  county 
wherein  such  parent  or  guardian  is  resident  and  if  the  judge  is 
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satisfied  that  the  parent  or  guardian  is  unable  to  provide 
suitable  clothing  he  shall  issue  a  certificate  to  that  effect. 
All  moneys  expended  under  the  authority  of  such  certificate  shall 
constitute  a  legal  charge  against  the  county  from  which  the 
certificate  issued.   Such  certificate  shall  be  presented  to  the 
directors  of  said  school  and  it  shall  be  the  duty  of  said 
directors  to  clothe  said  child,  the  expense  thereof  to  be  ad- 
vanced by  said  directors  out  of  the  moneys  appropriated  for  the 
support  of  the  school. 

Upon  presentation  to  the  Board  of  Supervisors  of  the 
County  in  which  such  certificate  is  issued,  of  an  itemized  claim, 
duly  sworn  to  by  the  principal  of  the  school,  before  an  officer 
authorized  to  administer  oaths,  for  the  expense  of  clothing 
provided  and  furnished  under  the  authority  of  said  certificate, 
said  Board  of  Supervisors  shall  audit  and  approve  said  claim. 

An  examination  of  the  different  claims  which  you 
submit  shows  that  some  of  the  items  therein  contained  are  for 
hair  cuts.   These  items  are  not  a  proper  charge  under  the  above 
section  of  the  Political  Code.   On  only  one  of  the  claims  which 
you  submit  is  there  a  notation  to  the  effect  that  a  certificate, 
as  provided  in  section  2240  of  the  Political  Code,  is  on  file 
with  the  California  School  for  the  Deal  and  the  Blind.   I  am 
not  advised  as  to  whether  such  certificates  are  on  file  in  each 
of  these  other  cases.  They  should  be  on  file,  and  if  so,  it 
would  be  well  to  have  a  notation  to  that  effect  upon  each  of 
these  demands. 
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These  demands  are  sworn  to  by  the  principal  of 
the  said  school,  as  required  by  the  above  law.  However,  in 
some  instances  there  is  a  technical  defect  in  that  the  jurat 
reads:   "State  of  California,  City  and  County  of  San  Francisco", 
whereas  the  notary  before  whom  the  affidavit  of  the  principal 
of  the  school  is  signed  is  described  as  being  a  notary  public 
"in  and  for  the  State  of  California  residing  at  Berkeley." 

In  some  of  the  affidavits  this  is  corrected  by  sub- 
stituting the  County  of  Alameda  for  the  City  and  County  of 
San  Francisco.  The  same  correction  should  be  made  in  the  case 
of  each  of  these  affidavits. 

V/ith  the  above  qualifications,  you  are  advised  that 
these  demands  constitute  a  legal  charge  against  the  City  and 
County  of  San  Francisco  and  that  they  are  in  proper  legal  form 
preparatory  to  payment  thereof. 

Respectfully, 

City  Attorney. 


Encs. 


FINANCE   COIvE.IITTEE 
BOARD  OF    SUPERVISORS. 

JFE/MF 
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November  30th,  1917. 

Subject:      Sunday  &  Holiday  Work  at 

Hetch  Hetchy.  contract   for  payment   for-  ^ ' /JL 

may   be  ratified  by  Board  of  Works.  ^     / 

The  Auditor: 

I   am  in  receipt  of  your  request   for  an  opinion  with 
reference  to  demands  of  «T.   S.   Thatcher  and  Roy  Coats   in  the  amounts 
of  &120.   and  &108.    respectively  for  services  at  Hetch  Hetchy  as    - 
engineers  at  the  rate  of  i>12.   per   day;  lir.    Coats1    demand  being  for 
nine  days'    services  and  Lr.   Thatcher's  for  ten  days   services.     You 
question  the  validity  of  these   demands   on  the  ground  that   they  were 
employees   employed  at  a  regular  monthly  salary  of  &150.   per  month  and 
that  therefore  under  the  Charter  they  are  not  entitle!  to  any  overtime 
payments.      These   demands  are  for  Sunday  and  holiday  work  for  which  they 
make  dersand  for   the  said  sums  of  #12.   a  day  for  such  vrork, 

I  have  investigated  the  facts   of  these   cases  and  my 
understanding  is  that   there  was   a  definite  agreement  between  the  Board 
of  Public  Works   and  these  men  that  they  would  be  paid  lift,   per   day   for 
any  such  Sunday  or  holiday  work.      This  understanding  was  reached  after 
a  conference  at   the  Mayer's  office  at  *hich  conference  there  7/ere 
present  the  Mayor  and  the  President  of  the  Board  of  Public  Works,   and 
several   other  representatives  of  Organized  Labor  who  urged  that    for   such 
Sunday  and  holiday  work  the  regular  union  wage  scale  be  paid.      It 
appears  that  the  Loard  of  Public  Works  agreed  with  these  men  to  pay  such 
compensation,   but  that  there  was  no  formal   resolution  adopted  to  that 
effect,   and  hence  your  inquiry.      The  Board  of  Public   Works  has, however, 
in  open  session  approved  each  of  these   demands  and  also  has  adopted  a 
resolution  No.    56243,    Second  Series  of  wlu  ch  the  following  is   a  copy: 
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RESOLUTION      56243        Second  Series. 


"WHEREAS,   there  was   an  agreement   heretofore  entered  into 
between  this  Board  of  Public   Tories  and  J.   S.  Thatcher  and  Roy  Coats, 
hoisting   engineers,    for  services  performed  at   the  Hetch  Hetchy  Valley 
for   the  City  and  County  of  San  Francisco   during  the  months  of  May, 
June  and    Culy,    1917;    and 

,/HEREAS,  such  agreement  did  provide  that  there  should  be 
paid  to  said  J.  S.  Thatcher  and  Roy  Coats  the  sum  of  V12.00  per  day 
for  services  rendered  on  Sundays   or  holidays;    and 

WHEREAS,    this  agreement   so  made  and  entered  into  was 
never  formally  put  in  writing  or  adopted  by  resolution  of  this  Board 
of  Public  Works;    and 

WHEREAS,    during  the  months  of  May,    June  and   July, 1917, 
said  J.   S,   Thatcher  did  render  ten  days   service  on  Sundays   and 
holidays  and  said  Roy  Coats   did  render  nine  days   service  on  such 
Sundays   and  holidays;    now,    therefore,   be  it 

ROtJOLvED,   by  the  Board  of  Public  Works  that   the  said 
agreement  heretofore   entered  into  with  said  J.    S.   Thatcher  and 
said  Roy  Coats  be  and  the  same  hereby  is   ratified  and  approved,    and 
it   is   ordered  that   the  amount  of  vl20.00  be  allowed  to   said  J.   S. 
Thatcher  and  the  amount  of  yl08.00  be  allowed  to   said  Roy  Coats, 
each  of   said  amounts  to  be  paid  from  the  Dam  and  Appurtenances 
appropriation  account  of  the  Water  Construction  Fund,   Bond  Issue  of 
July  1,    1910. 

The  question  then  arises  as  to  the  power  of  the  Board 
of  Public  Works  to   so  ratify  and  confirm  this   definite  agreement 
made  but   not  previously  adopted  by  resolution.      The  rule  is  well 
settled  in  this   state  that  any  such  acts  which  were  originally  within 
the  power  of  the  municipal  authorities  may  be  so  ratified,    if  the 
particular  procedure  required  can  be  followed  at  the  later  date.   If, 
on  the  other  hand,    some  procedure,   for  instance,    as   the  calling  for 
bids,    is  not   followed,    then,    of  course,    this   cannot  be  ratified 
because  it  would  be  without  the  power  of  the  Board  of  Public  Works 
to  let  a  contract  without  first   calling  for  such  bids.     Here,  how- 
ever,   all   that   was  necessary  was  the  formal   adoption  of  a  resolution 
incorporating  the  terms  agreed  upon  between  the  Board  of  Public  Works 
and  these  men.      The  rule  is   stated  as   follows  in    "Municipal  Liability 
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on  Contracts"  "by  Long  and  English  at  page  88. 

"Ratification  of  Act  Done  within  The  Powers  of  the  Cit- 
but  not  following  the  proper  Procedure. 

1.  The  Ratification  itself  must  follow  the  proper 
procedure  which  should  have  "been  in  the  first  place  followed  in  the 
act  which  is  to  be  ratified. 

If  the  contract  is  made  "by  the  city  or  its  Officials 
Within  its  or  their  Pov/ers,  it  cannot  he  ratified  afterwards  unless 
it  is  possible  for  the  ratification  to  follow  the  same  mode  required 
to  make  the  original  act  itself  valid  and  the  ratification  can  be 
made  only  by  one  who  originally  had  power  to  contract.  '.Vhere  the 
Authority  can  originally  be  conferred  only  in  a  particular  form  or 
mode,  the  ratification  must  follow  the  same  form  or  mode. * 
(L-cCracken  vs.  City  of  San  Francisco,  16  Cal.at  623.)   But  subject 
to  this  qualification  the  contract  may  be  ratified." 

This  point  is  discussed  by  our  Supreme  Court  in  the  ease  of 

Power  vs.  May,  123  Cal.147,  Here  there  was  a  subsequent  ratification 

by  a  Board  of  Supervisors  of  a  prior  act  which  the  Board  had  power  to 

act  upon  but  had  not  regularly  done,  or  at  least  a  doubt  was  raised 

as  to  its  regularity.  An  attorney  was  engaged  by  the  Board  to  present 

to  the  State  Board  of  Examiners  a  claim  of  the  county  against  the 

State  for  the  care  of  indigent  persons.  At  pages  151  and  152  the 

court  says: 

"Appellant  contenfts  that  there  was  no  lawful  contract 
made  with  the  Board  by  plaintiff  because  no  resolution  was  passed 
by  the  Board  authorizing  plaintiff  to  perform  the  service.   The 
evidence  tends  to  show  that  plaintiff  represented  to  the  different 
members  of  the  Board  that  Broder  (who  had  the  first  contract  to  do 
this  work)  could  not  perform  his  contract  and  was  willing  that 
plaintiff  should  do  the  work  for  the  Board,  and  plaintiff  offered 
to  do  it  upon  the  same  terms  as  were  stipulated  in  the  Broder 
contract.  There  was  no  resolution  of  authority  passed  by  the 
Board,  but  the  members  told  plaintiff  to  go  ahead  and  make  the 
collection  and  he  would  be  paid  at  the  rate  agreed  upon  with 
Broder.  Plaintiff  did  the  work,  collected  the  money  and  turned 
it  over  to  the  County  and  presented  his  bill  for  services  to  the 
Board.  In  the  bill  reference  was  made  to  the  Broder  contract, but 
the  evidence  tends  to  show  and  the  Court  found,  that  this 
reference  was  made  to  fix  the  amount  of  compensation,  and  not  to 
■how  that  he  claimed  under  the  Broder  contract.  V/e  think  the 
evidence  justifies  the  view  of  the  matter  taken  by  the  learned 
judge  who  tried  the  case. 

-3- 


195 


MIt  is  true  that  there  was  no  previous  formal  resolution 
of  the  Board  authorizing  plaintiff  to  perform  the  service; there 
was  an  understanding  to  that  effect,  which  for  some  unexplained 
reason  was  not  entered  upon  the  minutes  of  the  Board.  While  in 
all  matters  of  such  importance  we  think  the  Board  should  act 
formally  by  resolution  spread  upon  the  minutes,  still,  as  they 
had  the  power  to  act  and  the  services  were  performed,  and  the 
Board  did  in  fact  subsequently  approve  the  hill  for  the  services 
and  ordered  it  paid,  we  know  of  no  reason  why  the  subsequent 
ratification  and  order  of  payment  should  not  be  treated  as 
equivalent  to  previous  authority  regularly  given. 

Under  the  above  language  of  our  Supreme  Court,  it  is 

my  opinion  that  the  formal  adoption  by  the  Board  of  Public  Works  of 

its  recent  resolution  and  the  approval  by  them  of  these  demands  is 

sufficient  to  authorize  the  payment  to  these  men  of  the  sums  of 

in 
money  so  agreed  upon/the  first  instance  to  be  paid  to  them. 

Respectfully, 


THE  AUDITOR:  City  Attorney, 


• 


'::m 


December  12,   11J17. 

Subject:   License  Ordinance  Cannot  be 

.Amended  or  Repealed  by  Resolution. 

Sir: 

I  as  in  receipt  of  your  request  for  an  opinion 
with  reference  to  the  power  oi'  the  Board  of  Supervisors  by 
its  Resolution  Eo.  15073  to  grant  to  the  ,rDe  Bernard i  Shows" 
8  special  privilege  to  operate  these  shows  without  paying  any 
license  fees,  as  required  by  ordinance  oi  this  City  and  County. 

It  appears  that  this  privilege  was        on  the 
theory  of  assisting  the  Columbia  Park  Boy's  Club,  who  //ere  to 
share  in  a  proportion  oi;  ihe.   revenue  of  these  shows*  It  also 
appears  that  this  practice  has  been  followed  in  severrl  instances 
ir.  the  past  with  reference  to  certain  shows  or  exhibitions  in 

prooeede  of  which  differ  this  City  and 

County  were  to  share. 

I  am  ■rfttlag  to  advise  that,  however  worthy  these 
different  projects  ma?,  be,  that  there  is  no  power  in  the  Board 
of  Supervisors  under  our  Charter  to  in  this  way,  by  resolution, 
aaend  or  repeal  the  provisions  of  the  license  ordinance  which 
is  still  in  full  force  and  effect  in  this  Cit-  end  County.   2o 
aaend  or  repeal  an  ordinance  requires  the  passage  of  another 
ordinance. 

Respectfully, 

City  At  tor. 
TAX  CQI 
JFiS/KF 
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Decomber 

Fifth 

iiinotoen  i  evontoen. 


iJUBJJCT«   Park  Yvai&  Limited  to  ;  even 

Cents   on  One  Hundred  Dollars 
Property  Valuation. 


Dear  ;ir:- 

Hesolution  Ho.15,063  adopted  by  the  Board  of  !  U;)orvisors 
on  .ovembor  26,1917,  provided  for  the  setting  aside  and  appropriating 
of  the  sum  of  £16,000  from  the  General  Fund  to  the  credit  of  the 
Park  JL'nnd.   You  have  requested  my  advice  as  to  the  ower  of  the 
Board  of  -upervisors  to  ,iake  such  an  appropriation  for  tho  benefit 
of  tho  iark  ?1ind« 

mm* 

section  11,  /.rtiole  XIV  of  the  Charter  orovidee  for  the 
levying  of  an  annual  tex  by  tho  Board  of  Supervisors  for  tho  ark 
itand,  on  ;;11  property  not  exempt  from  taxation,  which  tax  shall  not 
be  loss  then  five  cents  nJr  more  than  seven  cents  uoon  each  one 
hundred  dollars  assessed  valuation  of  said  oro  orty.    tax  of  coven 
cents  was  levied  by  tho  Board  of  supervisors  for  the  fiscal  year 
1917-10. 

Here  wo  find  a  distinct  limitation  by  the  Charter  as  to 
the  amount  of  r.aoney  that  My  be  raised  b;/  toxation  for  tho  .ark 
Jb'und. 

inferring  to  rticle  III,  Chapter  II,   ection  i-  of  the 
Charter  we  find  the  different  funds  authorized  by  the  Charter 
designated,  and  it  is  stated  that  the  moneys  in   these  funds  "shall 
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not  be  used  for  any  nur  >ose  other  than  that  for  which  the  same  wore 

raised  except  as  otherwise  rovided  in  this  Charter." 

Then, 

The  General  xlind  shall  consist  of  monoys  received 
into  the  treasury  and  not  specially  appropriated  to  any 
other  fund." 

The  section  continues: 

The  Park  ifund  shall  consist  of  tho  moneys  MHRU  lly 
appropriated  to  said  i'und  by  virtue  of  the  Xix   provided 
for  in  this  Charter  for  the  maintenance,  preservation 
and  ira  rov  jment  of  tho  parks,  snares,  avenues  and  ublic 
grounds  of  the  City  and  County;  of  all  moneys  accruing 
from  rents  of  buildings  under  .he  jurisdiction  o"'  the 
Park  Commissi  oners;  and  of  all  ::iono;.s  coming  into  the 
h?.nu8  of  s?id  Commissi onors  v-hothor  from  donations  or 
otherwise.   Out  of  said  Jtmd  shall  be  >t  id  all  the 
expenses  of  every  kind  for  tho  ^reservation, maintenance 
and  improvement  of  the  parks,  squares,  r venues  sal  public 
grounds  of  the  City  :  nd  County. M 

Then  follows  a  similar  provision  with  reference  to  the 
Library  'und.  '.hen  other  sections  defining  other  i'unds. 

It  will  appear  plain  from  he  above  that  the  /ark  und,  so 
far  as  taxation  upon  roporty  in  this  City  i  nd  County  is  concerned, 
can  consist  only  of  taxes  provided  for  in  eetion  11  of  ,  rticle  XIV. 
In  addition,  the  fund  consists  of  moneys  teeming  from  rents, etc* 
and  all  donations  and  finally  moneys  coming  into  tho  h.«;nds  of  said 
Commissioners,  "otherwise"  than  f ro u  donations.   I  do  not  believe  that 
this  expression  "oti  r  i  o?  would  include  an  appropriation  from  the 
General  Fund.   It  would  appear  plals  from  lection  11  of  article  aIV 
that  so  much  of  tho  'ark  ^"und  as  is  raised  by  taxation  is  limited  to 
the  seven  cents  which  has  already  been  levied  and  that  in  this  section 
2  above  there  is  a  clear  distinction  m;  de  betweon  such  tax  raonoys  and 
other  sources  of  revenue.   s  :.n  instance  of  one  other  such  I  ource  of 
revenue,  I  refer  you  to  m  opinion  of  ray  predecessor  iir.  K)ng  v.ho 
distinguished  money  roc.iived  from  the   U  te  ,  i  ;hway  taxes  on   automo- 
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biles,  which  money  comes  from  the  State,  from  money  received  from 
taxes  levied  by  San  Francisco  on  property  located  in  this  City. 
(Opinions  City  Attorney  Long  1912-16, p.  940).   I  also  refer  you  to 
an  opinion  by  Mr.  Long  in  the  same  volume,  p.  775,  in  which  the  Board 
of  Supervisors  requested  advice  of  Mr.  Long  as  to  the  power  of  the 
Supervisors  to  appropriate  money  for  the  Park  Commissioners  in  excess 
of  the  seven  cents  limit. 

Mr.  Long  advised  that  there  was  no  such  power,  on  account 
of  the  above  sections  of  the  Charter.  At  page  776,  Mr.  Long  says: 

"These  sections  place  a  limitation  u->on  the  amount 
of  taxes  that  may  be  levied  and  the  amount  of  money  that 
may  be  appropriated  for  park  mrooses  by  your  Honorable 
Board.   Section  11  of  Article  XIV  is  mandatory  and  prohibi- 
tory. Under  it  your  Honorable  Board  must  annually  levy 
a  tax  to  provide  all  necessary  money  for  park  purposes. 
This  tax  must  not  be  less  than  fiFe  cents  on  the  hundred; 
it  cannot  exceed  seven  cents. 

By  Article  III,  Chapter  II,  i:  ection  2  the  Park  Fund 
is  made  to  consist  of  tho  amount  »£ised  by  this  tax, 
together  with  certain  money  from  other  sources.  That 
section  then  provides  that  'out  of  said  fund  shall  be  oaid 
all  the  expenses  of  every  kind'  for  park  purposes.  The 
effect  of  this  is  clearly  to  limit  your  Honorable  Board 
in  the  appropriation  of  funds  for  nark  purooses  to  the 
amount  realized  by  the  tax  levy  for  oark  purposes. 

I  therefore  advise:  1.  That  your  Honorable  Board 
cannot  legally  levy  a  tax  of  more  than  seven  cents  on  the 
one  hundred  dollars  for  park  purposes:   2.  That  in  no  case 
can  money  be  appropriated  for  Park  purposes  in  excess  of 
the  amount  realized  by  the  tax  for  Park  purposes." 

You  are  therefore  respectfully  advised  that  the  attempted 

appropriation  of  ^16, 000  recently  made  by  the  Board  of  Supervisors 

is  in  conflict  with  the  above  Charter  provisions. 

Respectfully 

City  Attorney 


MAYOR. 
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December 
Fourteenth, 
nineteen  Seventeen, 


:UBJ..Ofj?:  Vacation  Ordinance  not  Applicable 
to  Employee  Receiving  Oomsv>onsation 
under  orkmen's  Compensation  .'.et. 


Gentlemen :- 


I   am  in  receipt  of  your  co.mmunieation  of  December  11th, 
as  follows: 

rt.'m.  Sullivan,  asphaltworker     o. 76, was  injured 
December  £0,1916,   and   has  tsinoe  been  allowed   compensation 
under  the  Employers •  Liability     et.     He  was  allowed  com- 
pensation under  said     et  for  the   full    mo/ith  of   July ,1917, 
and  in  addition  the   Board  of  Public     orks  sent  to  this 
Commission  for  approval  on     ugust  13,1917,   ■  pay  roll 
for    twelve  days  rjanual   vacation  in  said  month  of   July, 
1917,   amounting  to     4H.00,    at   the  rate   of  -^3.50  per  diem, 
his  regular   or  full  wage. 

?/e  respectfully  request  that  you  ofrrlm  us,   at  your 
earliest  convenience,  as  to  whether  or  not  i.lr. Sullivan 
Is  entitled   to   such  vacation  allowance." 

OPIIIIOIJ. 

She   so-colled  Vacation  Ordinance,   Ordinance     0.5426  (New 

Series) ,   provides  la    section  2  thereof  as  follows: 

"Ho  deputy,   clerk  or  employe  shall   be  entitle:,  to 
an  annual  vacation  unless  having    ueen  continuously 
employed  for  at  least  one  year  prior  to   such  vacation, 
nor  sholl  eiorgcncy  leaves  of   absence  be   wanted  unless 
the   deputy,   clerk  or  employe  has   I  ocn,  in  the  employ  of 
the   Oity  vxid  Jounty  for  at   least   one  M    tSk     rior   thereto." 

Under  this  provision  it  is  rm  asar;    in  order  that  an 

employee  mmjf  be  o   titled  to  a  vacation,  as  provided  for  in  this 

Ordinance,   that  he   should  have  ; ively  employed  in  the    service 

of  the  City  for  at  least  one  year  immediately  prior  to   suoh  vacation, 

It  ia  obvious  that  ,r.    Sullivan  who  has  been  receiving  compensation 

for  an  injury  received  December   20,1916,   and  who  feu   .  ot   oerformed 
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any  service  for  the  City  since  that  date  is  not  entitled  to  a 
vacation  under  the  terms  of  this  ordinance, 

Eespoetfully, 

Gity  ..ttoriiey. 


civil  s  am 


;202 

Ttttttkb*?    f;Cth,    1917. 


Attorney  a  Municipal   and  r/   /.    ^ 


Subject:  Assistant  City- 
Attorney  a  Municipal  a; 
not   a  County   employee. 

Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  to  whether 
or  not  the  membership  of  Mr.  lilton  larks,  Assistant  City  Attorney 
in  the  State  Assembly   disqualifies  him  for  the  position  of  Assistant 

City  Attorney. 

You  call  my  attention  to  Section  4,   Article  XVI   of  the 
Charter  which  provides  that: 

"Any  person  holding  a  salrried  office  under  the   City 
and  County,    whether  by  election  or  appointment,    who   shall, 
during  his  term  of   office,    hold  or  retain  any  other  salaried 
office  under  the  government   of  the  United  States,    or  of  this 
State,    or  who   shall  hold  any  other  salaried  office  connected 
with  the  Government   of  the  City  and  County,    or  who   shall 
become  a  member  of  the  Legislature,    shall  be  deemed  to  have 
thereby  vaccted  the  office  held   by  hiir,  under  the  City  and 
County." 

In  the  first   place  you  will   note  that   the  above  language 
clearly  refers  to  one  holding  an  office  under  this   City  and 
County   "who   shall  become  a  member  of  the  L5Kj  slature".     Kis 
office  already   so  held  would  thereby  become  vacated  as   a  result 
of  his  becoming     a  member  of  the  Legislature.      In  other  words, 
it   clearly  refers  to  a  person  who  first  holds  office  under  the 
City  and  County  and  then  subsequently  becomes  a  member  of  the 
Legislature.     Mr.  Marks   was   a  member  of  the  Legislature  before 
he  took  the  position  as  Assistant    City  Attorney. 

You  also   call  my  attention  to   Section  19   of  Article  IV  of  the 
State   Constitution,   which  was   added  at   the  last   election  on  Con- 
stitutional Amendments  by  wote  of  the  PeOple.      This  provides  as 
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follows: 


"!:o   Senator  or  it  oncer  of  Assembly  shall,    during  the  term 
for  which  he  shall  have  "been   elected,   hold  or  accept   any 
office,   trust,    or  employment  under  this   Stat* J    provided, that 
this  provision  shall   not   aprly  to  any  office  filled  by 
election  by  the  people." 

You  will   note  that   this   clearly  refers   to   the  holding  of 
office  under  this  State.     Kr.  Karks*      position  as  Assistant    City 
Attorney  is  not   a  State  office. 

You  refer   to  the  co.se  of   Satterwhite   v.   Garrison,    25  Cal. 
App.   Dec.   477,    decided  by  the  District   Court  of  Anneal  of  this 
State.      In  this  case,   however,    the  point  involved  was  as   to   the 
position  of  deputy  district    attorney   of  Alameda   C  unty.      The 
theory  of  the  decision  was  that   the  assistant   district   attorney, 
being  a  county  officer   charged  with   the  enforcement   of  state  laws, 
is  an  official   of  a  political  subdivision  of  the  state,   and  is 
part   of  the  machinery  of   the  .^tate   for  the  prosecution  of   offenders 
against  the  laws  of  the  state. 

The  Court  in  the  Liatterw  ite  case  indicates  the  intent 
of  the  ieople  in  adopting  the  Constitutional   Amendment  as   follows: 

"Upon  the  merits  of  the  whole   case  we  are  of 
the  opinion  that  the  intent   and  purpose  of   the  le^islrture 
in  proposing,    and  of  the  people  in  adopting,    this   con- 
stitutional provision  wan   the  preclusion  of  member*;   of 
the  law-makinr  branch  of  the  state  gsrarmaeiit   from 
seekin  •  or  hoi   im'    any  ap»«latlT«   office  or   employment 
in  or  under  any   department   or      subdivision  of   tne  general 
stste  (•▼•rameat,   *f   the  seeking  or  ho1  :in^  of    7hich  h** 
independent   action  as   such  member  of  the  legislature      I 
be  in   any   vrine   inJ  lucmced   or  affected." 

The  case  of  Kahn   v.    -utro,    11  .Hi,    distinguishes 

between   the   county  and  municipal  officers  of  San  go   and 

holds  that    the  office  of   ui  ty  and   County  attorney   ie  not   a   county 

office  but   a  municipal   office. 
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Therefore,    the  holding  of  a  municipal   office  is  a 
purely  municipal  matter  separate  and  distinct   from  the   county  or 
state. 

You  are  therefore  advised  that   neither  the  Charter 
Section  on  the   Constitutional   provision  apply  to  the   case  of 
Assistant   City  Attorney  Hilton  narks. 

■Respectfully, 

City  Attorney. 


AUDITOR. 
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December   30th,    1917. 


JT3. 


Your  attorney,   Br.      orr,n,    in  di.'eu.rjing  the  validity  of 
certain  demands  filed  by    Varren  Brother©  Company,    in  a  recent 
opinion  to  you,    otrted  that   there  was  a   conflict   betveen  the 
opinion  rendered  by  my  predecessor,   *  ercy  V.   Lone  on  November 
14th,    1917,    found  in  Opinions  of  City  Attorney,    1912-16,   page  455 
and  an  opinion  I    rendered  to  you  on  November  19th,   1917,   upon  the 
eoijiie   clai.s   discussed  bj      r,      oran  in  his  opinion.      I   am  writing 
to  you   to   stsste  that   I    do  not  believe   the   conflict    el^imed  by 
Hr.  ioran  exists. 

In  the  opinion  of      r,   Lonn;,    which  I   drafted  for     r.   Long, 
the  Eju-.j  ect  matter  discussed  MM   whether  the  -boar  1   of  Supervisors, 
to   whom  the   opinion  was   rendered,    coul  I  f y  by  MriiMMfl  a 

patented  bithulitic   pavement    to  be  use!  reuer' lly  throughout   the 
City  and   County   of   iian  ImtilN   and  to  be  specified  in   contracts 
let  by  the  Hoard  of  Pwbllt    <or>e   v.-hether  the  contractor  wh.p  to  be 
paid  by  an  assessment   upon  property  benefited  by  the  improvement 
or  out   of  the  general   funds  of  the  City.      The  subject   |  stter   dis- 
cussed in  my  opinion  to  you  of    lovember  19th,    1917,    was   vhetber  the 
Hoard  of  Public    ^orka   in  purchasing  materials   for  repair  of  etrets 
pursuant   to   authorization   of  the  Board  of    iupervinors  under  the 
provisions  of    -lection  33,    Chanter  II,    Article  VI,    of  thr   •.;:  rrter 
could  purchase  a  patented  paving  material.      In  my  judgment,   the 
Aaaon  for  the  Charter  provisions  applies   where  it   in  nro^osed  to 
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specify  in  public  contracts,  a  patented  pavement,  which 
reason  is  discussed  in  the  opinion  of  Kr,  Long  of  ''ovember 
14th,  1913,  and  does  not  apply  where  the  City  itself  is  the 
purchaser  of  the  patented  article  and  proposes  to  use  the 
same  in  its  street  repair  department. 

Respectfully, 


AUDITOR. 


r«  i  a. 
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Deoember 

-nty -ninth, 
■  ■inotuon     tivon 

:   liability  of  u.U  r;a,  0    ^ */ 

lor    arpanaoa  lor     -.turnin 
ivo  from  Justice. 


r     ir:- 

1  in  receipt  of  your  c  wmnloi  tion  m  foil owe: 

■  in  reoeljfl  o2   t..  uomnd  Xro  1 
■  u  irrieore  dr.  aa  la   !    ro*  oj     r.tone  Bpaletta  la  ta* 
50.00.    .iiicii  %m   lataadea'  to  re  fund   this? 
ant   to     r.  1  in 

bringii'  "oo  fro     Chieaga   :-..:    'i;-.rs   01 

;\  felony.     The  defeaAaaft'a  naae  was      :Lton  •.•v.    M 
Al«4    uofure  being  brought  to   trial.      2'or   t.  .  on 

tilt     ti  £     o  itrOl  rojootut.  l«£a  of 

•lotta   for  refund   of  the  amount  aovineed.      i    ..111  be 
ploaeed   to     i:ve      ou  bather  under  the   oircuta- 

ncos  t]  m  ]  thoriaod   1. 

a  deuand   la   i'  vor  of  . oulotta  to   refund   thu   ;.    >     i1 
advanced    ..hen  the   City  leflttaf   tkiv        . 

mo*. 

The  |  pa  4   of 

an  ooinion  rendered  ay   tail    office    Iprll   11,1917,  id  I 

enclo      .  5a«  h  referred   to  reads   as   fol    9      : 

:ing  of  the  See. ion   I  I  baa    the  ftofttii 

If    returned  and   plaoaft   on  trial  the   0  Bfl 

l  B  ;itivo    i.    roturnoj 

-  n<!    -Qt     '.u-cod   on  trial.    Llioi  oi.li,  . imposed   on    -.he 

count i     v-kin^  Uji  rn.  ul;-  ltion;    out   :  hen  iiivo"  U 

neither  returned  nor   placed  on  trii  L,    .huru   ie   no  li,  oility 
against  el t nor   .  I   . 

1  bog  to  ad vine  that  under  roes    sh-;  jf 

irvieora    li       at!  oriaod   to   Sr&*  •  or  of  Spaletit    to 

refund   the  eaaanrt  rdvrxced  b;  ou  ■  ro    rathorliel    te  eaiit 

the   same.  ;eotfull    , 

City    itti 
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MBJlOt:  Regulating  -tetea  of  furniture 
Ilovora  and  Creating  Tdens  for 
!  orviees   of  -  ame. 


December 
Thirty-first, 
ifinoteon     event oen. 


Gentlemen :- 

I  have  before  mt   ■  roposed  ordinance  fixing  the  rates  to  be 
charged  for  tho  transportation  of  furniture,  ev.uipaont  and  household  goods, 
other  than  personal  baggage,  within  the  Oil;,  sal  SftSttt;  ox  MB  r; neisco 
and  regulating  such  mattars  as   10  terras  of  payment,  lien  for  charges  and 
penalties  for  violation  of  the  ordinance. 

You  request  an  opinion  as  to  the  power  of  the  ,.>oard  of  oupervi- 
Bors  to  pass  an  ordinance  of  this  character  and  as  to  the  reasonableness 

thereof. 

QtXIXOU 

I  am  of  the  opinion  that  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  ossesses  tho  power  of  enacting  an  ordinance  for 
the  purpose  of  regulating  the  laaxiraum  rates  to  e  charged  by  furniture 
movers,  moving-van  companies,  truckmen  and  draymen,  engaged  in  the  business 
of  transporting  for  hire,  furniture,  equipment  and  household  goods.  She 
polico  power  of  the  Board  of  u oorvisors  creatod  by  rticle  XI,  oction  11 
of  tho  Constitution  of  tho  ^tate  of  California,  is  ample  to  cover  a  case 
or  this  character,  provided  that  tho  Board  of  u  ;orv5sors,  in  the  exorcise 
of  its  >olice  oower,  loee  not  contravene  <_,onoral  law. 

Persons  engaged  in  the  business  of  hauling  for  hire  iro   com  ion 
carriers  and  subject  to  reasonable  public  regulation  as  to  ratos  and 
service. 


:ao9 

CiTil  Code    Ct  :-<    oc-.McB; 

1    te   of  Ltinnosota  v.  Robinson, 43  B.    •    B33j 
Lloyd  v.jtxaugh  fc  iioonan  -  t  o,  72  ,11.516; 

21  r4. ,.  .  fi.  .)  la  ; 

Lawson  v.   Connolly, 141  I*    •   62b; 
iCellman  v. City  ox   J=3ward,75  Atl.Mtfl 
4  Ruling  Cas:e    btf|   557. 

Precedent  for  regulation  of  such  rates  and  services  by  ordinance 
is  to  06  found  la     otroit.Jow  Jersey,  Minnesota,  Canada  aal   elsewhere. 

You  are  therefore  advised  that  the  enactment  of  Section  1  of  the 
proposed  ordinance  for  the    purpose  of  fixing  maximum  rates  is  within  the 
police  power  of  the  Loard  of  UnoorvisorB   of  the  City  Ml  county 

Kn  ncisao. 

Lection  2  of  the  proposed  ordinance  attempts  to  create  a  lien 
mm  *M   I  oods  transported  in  the  evont  that  payment  is  not  made  in  cash 
immediately  uoon  delivery;  empowers  the  carrier  to  retain  possession  of  a 
pert  or  all  of  the  goods  as  security  for  ayment  of  charges  and  to  sell 
the  same  after  thirty  days  after  notice  to  tho  HMf,  at  last  known  address. 

A  carrier's  lien  exists  by  virtue  of  certain  sections  of  tho 
Civil  Code  of  the  ^tate  of  California,  which  fully  cover  he  ends  sought 
to  be  attained  by  this  section  of  the  proposed  ordinance,  ections  2144 
and  3051  of  the  Civil  Code  ere: te  this  carrier's  lien  and  section  3052 
prescribes  a  method  of  sale  by  tho  lion-holder  for  the  payment  of  charges 
after  twenty  days  have  elapsed.  Inasmuch  as  tho  enactments  of  the  Board 
of  supervisors,  under  tho  police  power,  cannot  contravene  general  law, 
I  am  of  tho  opinion  that  »hat  oortion  of  ection  2  empowering  tho  carrier 
to  sell  goods  retained  as  security,  after  a  lapse  of  thirty  days  upon 
notice  to  the  owner,  at  his  last  laxown  address,  without  mbli<,  tion  or 
auction,  is  invalid,  inasmuch  as  it  vcries  the  provisions  of  action 
3052  of  the  Civil  Code,  requiring  a  sale  by  auction  after  ten  dayB 
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publication  of  notice.  The  first  portion  of  !  action  2  of  the  Ordinance 
is  practically  a  restatement  of  the  lien  created  by  I  ho  Civil  -'ode. 

ith  regard  to   action  3,  I  am  of  the  opinion  that  the  i_oard 
of  !  upervisors  is  without  power  to  onaot  the  same.  This  section  prorides 
that  v/here  a  person  has  engaged  the  services  of  a  mover, trans for-raan  or 
expressman  for  a  time  certain  and  "breaks  -the  Bald  engagement  vithout 
reasonable  notice  ahead"  the  oarty  breaking  Mild  engagement  shall  pay  to 
the  mover,  transfer-man  or  expressman  the  sum  of  "not  less  than  Iwo  Dollars 
and  not  exceeding  Five  collars  for  each  team  hired".  This  section  is 
objectionable  for  the  reason  that  it  attempts  to  fix  a  penalty  for  the 
breach  of  an  agreement  and  for  the  further  reason  that  it  — V—  no  provi- 
sion  whatever  for  a  method  of  determining  the  sum  to  be  mid  in  he  event 
of  said  breach,  merely  the  minimum  and  maximum  being  stated.  The  last 
half  of  the  section  is  objectionable  for  the  same  reason,  inasmuch  as  an 
attempt  is  made  to  fix  penalties  in  the  event  that  a  »erson  employe  an 
expressman  and  substitutes  another  in  his  place  .vithout  notice, 

Vith  respect  to  .  ection  4,  1  am  of  the  opinion  that  the  Board 
of  upervisors  is  without  lower  to  enact  the  same,  inasmuch  as  the 
liability  of  inland  carriers  ior  damage  to  property  in  transit  is  fixed 
by  Section  £194  et  seq.  of  the  Civil  Code  of  the  ,.tate  of  California. 

Respectfully, 

City  Attorney. 
BOARD  OF  SUPERVISOR!  . 


- 
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December  13,  1917. 

SUBJECT:  Ordinance  Regulating  the  Uaintenance 
of  Free  Lunch  Counters  in  Connection 
with  the  Ketail  Sale  of  Liquor.  &5 

Gentlemen: 

I  have  before  me  an  ordinance  making  it  unlawful 
for  persons,  firms  or  corporations,  engaged  in  the  retail  liquor 
business,  to  distribute  free  meals  to  patrons  in  connection  with 
the  sale  of  liquor  in  quantities  of  less  than  one  quart  or  by 
persons  to  whom  has  been  issued  a  retail  liquor  dealers  license 
by  the  Tax  Collector  of  the  City  and  C§unty  of  San  Francisco. 

You  request  an  opinion  upon  the  two  following 
questions: 

1.   Is  it  within  the  police  power  of  the  Board  of 
Supervisors  to  enaot  the  proposed  ordinance? 

8.  Are  the  provisions  of  the  proposed  ordinance 
discriminatory? 

OPINION: 

The  Board  of  Supervisors,  in  the  exercise  of  the 
police  power  of  the  municipality,  may  enact  ordinances  for  the 
regulation  of  liquor  trafiic  which  are  not  in  contravention  of 
the  general  law.   The  law-making  power  of  a  municipal  corpora- 
tion has  the  right,  under  the  police  power,  to  regulate  the  sale 
of  intoxicating  liquors  and  a  municipal  ordinance  prohibiting 
the  sale  of  all  intoxicating  liquor  ( although  permitting 
hotel  keepers  to  sell  certain  liquors  served  in  the  dining  room 
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thereof  and  as  a  part  of  the  regular  meal) is  a  valid  exercise  of 

the  police  power  of  the  municipality. 

In  re  Kidd,  5  Cal.  App.  159. 

Moreover,  a  municipal  corporation  has  the  right, 
under  its  police  power,  to  restrict  the  sale  of  intoxicating 
liquors  and  may  even  prohibit  the  manufacture  and  traffic  in 
liquor  altogether,  provided  only  that  it  does  not  interfere 
with  interstate  commerce. 

Ex  parte  Christensen,  85  Gal.  at  213. 

The  authority  last  cited  further  holds  that  "If  the 
governing  power  can  prohibit  a  thing  altogether,  it  can  impose 
such  conditions  upon  its  existence  as  it  pleases,  even  arbitrary 
ones."  The  power  of  municipalities  and  of  various  states  to 
prohibit  the  giving  of  "free  lunches"  in  connection  with  the 
retail  sale  of  liquor  has  been  frequently  upheld. 

Section  31  of  the  so-called  "Kaines  Law"  of  Hew  York 
declared  it  unlawful  to  give  away  any  food  to  he  eaten  on  the 
premises  where  liquor  was  sold.   This  was  held  to  he  a  reasonable 
regulation  of  the  use  of  the  premises  1st  which  liquor  was  to  be 
sold  and  entirely  within  the  power  of  the  Legislature. 

People  v.  ,7arden  of  City  Prison,  39  U.Y.  Supp.582. 

An  ordinance  of  the  City  of  V/ashington,  II. C.  made  it 
unlawful  to  have  in  any  saloon,  salesroom  or  place  of  btisiness 
where  liquor  was  sold  or  in  any  roum  connected  therewith,  a 
restaurant,  eating-house,  room  or  table  or  any  means  or  contri- 
vance whatever,  for  providing,  supplying  or  furnishing  food, 
whether  the  sane  was  to  be  provided,  supplied  or  furnished  for 
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giving  away  or  for  selling  to  customer b.   This  ordinance  was 

held  to  he  reasonable  and  within  the  police  power  of  the 

municipality. 

Paul  v.  Washington,  47  S.J.  793; 
65  L.K.A.  902. 

It  is  my  opinion,  therefore,  that  the  proposed 
ordinance  is  within  the  police  pov/er  of  the  City  and  County 
of  San  Francisco. 

In  response  to  your  second  inquiry,  it  is  ray 

opinion  that  the  proposed  ordinance  is  not  discriminatory. 

In  the  exercise  of  the  police  power  in  the  control  of  the  sale 

of  liquor,  the  right  to  classify  exists,  and  the  Board  of 

Supervisors  may  prohibit  the  giving  of  free  lunches  gratuitously 

in  connection  with  the  retail  sale  of  liquor,  while  at  the  same 

time  exempting  from  the  operation  of  the  ordinance  bona  fide 

hotels,  restaurants,  grills,  combination  bar  and  grills  or 

bars  and  restaurtxits  where  articles  of  food  are  sold  at  fixed 

prices  which  must  be  at  least  equal  to  the  minimum  price  charged 

for  any  liquor  sold,  served  or  furnished  in  said  premises.   The 

right  to  classify  has  been  upheld  in  the  following  cases: 

^x  parte  Lewinsky,  60  ...K.A.  (U.S.)  1156; 
In  re  Kidd,  5  Cal.  App.  at  160. 

Respectfully, 


Police  Committee,  City  Attorney, 

Board  of  Supervisors. 
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January 

Seventeen,  , 

Nineteen     i/hteen.  fr~&  7 


Gentleman :- 

I  am  in  receipt  of  yotof  eoaostDSleatlon  requesting  mm   to 
advise  you  whether  or  not  tno  assessment  icsuefl  "by  the  .Board  of  Public 
;,ork8  for  the  grading  of  ..isconsin  street  between  22nd  and  23rd  Streets, 
done  by  iiaton  &  Smith  under  public  contract  is  a  valid  assessment,  the 
question  arising  by  reason  of  the  appeal  of  Llary  Xirrane  from  the 
assessment  of  street  work. 

IJary  Xirrane  is  the  owner  of  lots  number  2  and  57  on  the 
assessment.  The  ground  of  her  appeal  is  that  credits  should  have  been 
allowed  her  for  the  grading  which  had  been  oeri'ormed  prior  to  the  award 
of  a  contract  for  tho  c,rading  of  this  block* 

0  i  XQff. 

~-'.y  investigation  discloses   the  fact  that   on  lot  iio.2  there 
was  a  credit  of  j.94.75  yards  for   pravious  grading,   the   engineer's 
certificate  for  said  credit  being  Ko.i5£8.      Set   Ho.?   la    oharged   with  a 
deficit   of  3.48  yards  at   ,1.24  par  ;>ard,   the   contract  price,    making 
^4.32,    the   total   charge   far   the  grading  of    tot    "o.E.      I  find   that   a 
credit   of  137.66  yarda   was  given  for   Lot   So.iT,    the  number  of  the 
engineer's  certificate   for  said  grass  being  2121,    leaving  a  deficit 
chargeable  against    Got   Ho. 57   of  60.87  yards,   the   charge  for  which  at 
srl.24     er  yaJPi   is   ^75. 10. 

It  appears   from  a  copy  of  a  communication  dated  .December 
10,1917,   addressed  to  tho  Board   of     ublie      orks   and   signed  M.M.  O'Slu  u,;h- 
nessy,   City  iingineer  by  H.W.   Shimer,   that 
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"Prior  to  letting  the  above  work  credits 
had  been  issued  to  all  the  frontages  which  had  been 
graded  for  the  actual  yardage  removed  from  the 
individual  frontages,  i'he  credit  thus  issued  did  not 
mean  that  the  owners  of  the  frontages  were  discharged 
from  all  obligations  in  the  yardage  remaining  to  be 
removed.  An  issuance  of  grading  credits  is  merely 
evidence  that  a  certain  definite  yardage  has  been 
removed  from  a  definite  frontage  which  frontage 
will  be  credited  by  that  yardage  when  its  >ro  rated  interest 
in  the  whole  yardage  of  the  entire  block  has  been  determined 
after  the  grading  of  the  block  has  been  completed. 

As  your  petitioner  has  been  billed  for  a  certain 
amount  as  her  portion  of  the  cost  of  completing  the  grading 
of  Wisconsin  Street  between  22nd  and  23rd  Streets,  it  is 
evident  that  the  credits  issued  to  the  frontage  which  she 
owns  was  not  sufficient  to  completely  discharge  her  obliga- 
tion in  the  grading  of  the  whole  street." 

In  my  oninion,  based  unon  my  investigation  of  the 

assessment  disclosing  credits  allowed  for  these  two  lots  together 

with  the  statement  contained  in  the  letter  from  M.M.O'Shaughnessy 

to  the  Board  of  Public  "..orks,  referred  to  above,  the  assessment  is 

a  valid  one. 


Respectfully, 


City  ..attorney. 


BOARD   OF   SUu>iiRVISU.;s. 


January 

Ai  htoonth, 

Nino t eon  -i^hteen. 
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SUBJECT :  Per     iem  Lion  llust  be 
faid  Twice  a  Month. 


Ttit~ 


Oentlemen:- 

I  am  in  receipt  of  a  communication  from  your  ocretary  rolatiT© 

to  the  law  providing  that  oer   diem  employees  be  >aid  twice  a  month.  You 

ask  "Does  this  law  compel  tho  iioard  to  do  so?"   The  Act  in  uestion 

was  approved  i.iay  £7,1917,  and  irovides  as  follows: 

"Seo.l  The  wages  of  all  employees  of  any  county 
of  the  first  or  M  ond  class,  ,/hooe  compensation  is  based 
on  a  daily  rate  of  myment,  shall  bo  oaid  at  not  less  than 
two  stated  times  in  each  calendar  month,  and  at  substantially 
ecual  intervals, 

cock..       itny  officer,  employer  or  a^ent  of  any  county 
of  the  first  or  second  class,  or  of  in;/  department  or  insti- 
tution thereof,  who  fails,  rofuses  or  neglects  to  comply  with 
the  reouiromunts  of  this  act,  in  so  far  as  tho  pujfWf  are 
prescribed  or  controlled  by  him,  is  guilty  of  a  misdemeanor* " 

You  will  thus  see  that  the  law  is  mandatory  that  >or 

diem  men  be  oaid  twice  a  aonth.   All  that  is  required  for  the  .'ark 

Commission  to  do  is  that  tho  salary  demands  be  placed  in  the  hands  of 

the  ..uditor  twice  a  month*  If  an  oraployee  desires  to  allow  his  demand 

to  remain  in  the  hands  of  the  Auditor  until  the  end  of  the  month  or 

until  a  second  demand  has  also  uoon  delivered  to  the  Auditor  he  is  at 

liberty  to  do  so. 

Respectfully, 

City  attorney. 


BOiiRD   OF  1,  RS. 
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January 

Eighteenth,  ^ 

nineteen  eighteen. 

SUBJECT:  Appropriation  for 
Maintenance  of 
Steinhart  Aquarium. 

Gentlemen: - 

I  am  in  receipt  of  a  communication  from  mour  - ecretary 
requesting  me  to  advise  you  what  steps  are  necc-ssary  to  oe  ^aken  by 
the  Park  Commission  in  ordor  to  have  oho   20,0 JO  provided  for  in  the 
Charter  for  the  maintenance  of  the  >ro oosed  Aquarium,  placed  in  the 
Park  Fund. 

A   Pesolution  has  t  6en  aesed  by  tho  ^oard  oi  Supervisors  and 
approved  by  the  Aayor,  declaring  the  policy  of  the  Board  of  Supervi- 
sors to  appropriate  annually  not  less  than  v£0,000  for  the  mainte- 
nance  of  the  steinhart  Aquarium,  vhez.  the  fama  is  constructed  and 
completed  la  accordance  with  tho  orovisions  of  thfl  Sveinhart  Will* 
The  provision  of  the  ill,  as  you  are  undoubtedly  aware,  provides 
that  the  superintendence  and  control  of  trie  Aquarium  must  be  under 
the  direction  of  the  Academy  of  Sciences  when  completed.   It  might 
be  questioned  whether  ari  appropriation  ~by   the  City  for  the  mainte- 
nance of  the  Aquarium,  ar-  rovidod  in  the  recent  Charter  amendment, 
could  be  made  directly  to  the  academy  of  Sciences.  The  appropria- 
tion, however,  could  oe  expended  under  one  supervision  of  the  Park 
Commission,  although  the  control  of  che  Aquarium  might  be  under 
the  Academy  of  Sciences. 

A  practical  method  of  expending. these  annual  appropriations 
will  have  to  be  arranged  between  the  directors  of  the  Academy  of 
Sciences  and  the  Park  Commission.  The  sum  will  not  be  appropriated 
for  the  maintenance  of  the  Park  and  therefore  will  not  come  within 
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the  seven  per  cent  provision  of  the  Charter  (-ection  11, article  XIV) 
but  will  be  appropriated  to  the  General  Fund  to  be  expended  under 
the  supervision  of  the  Park  Commission. 

Respectfully, 

City  attorney. 


PiiRK  COMMISSION. 


:zt9 

maxy   21,  ltX6« 

;jUBJ    :  plies  Conti 

I 
Bide  or  Of/eri 

ee  -  unless  all  bi 
Are  reject  bida  o       or. 

Gentlemen: 

I  v   in  receipt    g  it    Cor   art   opinion 

you  call  my   attention   to  revol  before 

Of   Jupervi.ors  and  relatin-       j    t  ra         rnlfih- 

nrinted   and  lithographed  blanks   for   the  v?irijus  ciepartme        , 

-itract   Tor  printed  books  various 

departnoiite  oJ   the    City  and  Coon  oiaco.      Theso   to 

annual   contracts   hare  not   aa  yet  been  aware, a.      .joveral    bine  hare 

been  received  by   the   Board   of   Supervisors   in  record  i',ee  wi  tn  the 

Charter  provisions  oallirr.-   i'or  such   bids. 

The   two  resolutions  ou  h^ve   referred  to   me, 

one   dealing  wit  ttar   of  printed  and  lie  olanks, 

SZ  with  the   matter  of  book     repaired  fo.        .      various 

■■  i.nts,   have  reference   to    t  ;        j  ••!  Public  hi  ag 

my,    arhich   conparr,    it;   the   lowest  bidder  ov.   several   itens  in 

M  t"70     ,     j       lB« 

Those  resolutions  refer  to  a  written  record  of  certain 
ri  the  Board  of  Ilootia    )      isoioners  in  the 
year  1016. 

It  appears  that  i  ;  i   ing 

Company  was  awarded  a  contract  b       1  ptioi  Co  missioners 
::'or  the  printing  of  certain  natters  in  oonnootion  with  t  i*  Olu  rte* 
amendments  election  o       year.  o  n   failure  to  follow 
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specific nt ions  for  this  printing  the  Heal  ]?ubli  suing  Company 
was  penalized  by  the  Election  Coramissioners  in  a  certain  stun 
of  money, 

"lie  two  Resolutions  introduced  in  yo  ir  Board  which 
have  "been  submitted,  to  me  for  examination  refer  to  this  experience 
of  1916  with  the  Election  Commissioners,  and  attempt  to  reject 
these  two  bids  of  the  Weal  Publishing  Company  on  account  of  said 
experience,  and  to  award  the  contract  to  the  next  lowest  bidder. 
You  ask  my  advice,  first,  as  to  the  validity  of  such  Resolutions 
of  award  if  adopted,  and  second,  as  to  the  gener*  '  power  of  the 
Board  of  Supervisors  to  declare  any  bidder  on  such  sup- lies  or 
printing  to  be  an  irresponsible  bidder. 

OPDFIOf: 

The  Charter,  Art.  II,  Chap.  Ill,  Sec.  1,  provides  that: 

"/ill  contracts  for  goods,  merchandise,  stores, 
Supplies,  subsistence  or  printing  for  the  City  amd 
County  *  :  *  must  be  iaade  by  the  Supervisors,  with  the 
lowest  bidder  offering  adequate  security.  '"   *  v 

She  award  as  uo  each  article  shall  in  all  cases 
be  made  to  the  lowest  bidder  Tor  such  article,  *  *  "*" 

The  Supervisors  shall  require  bonds  with  sufficient 
sureties  for  the  faithful  performance  of  every  contract. 

Section  3  Of  the  same  Article  provides  that  the 

Clerk  of  the  Board  of  Supervisors  shall  annually  advertise  for 

proposals  for  supplying  the  various  departments 

"with  all  stationery  and  supplies  in  the  nature 
of  statijnery,  assessment  books,  minute  books,  blank 
books  and  the  printing  of  blanks.  *  *  *  Such  advertise- 
ment ":  *  *  (shall  state)  the  amount  of  the  bond  that 
will  be  required  as  securit.  for  the  performance  ef  the 
contract.  *  *  * 

The  contract  or  com       ; ust  be  made  with  the 
lowest  bidder  offering  adequate  security,  quantity  and 
quality  being  considered. " 
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Prom  the  above  language  it  la  Terj  clear  that  if  yo:tr 
Board  at  this  time  desires  to  award  a  contract  for  this  printing 
that  there  is  only  one  firm  to  which  such  contract  can  be  awarded 
and  that  is  the  Heal  Publishing  Company.   On  the  face  of  its  bid 
the  Neal  Publishing  Company  is  the  lowest  bidder  and  I  am  assuming 
that  it  has  offered  adequate  security. 

The  language  above  quoted  controls  when  it  states 
that  the  contract  if  awarded  at  all  "must  be  made  by  the 
Supervisors,  with  the  lowest  bidder  offering  adequate  security." 
This  language  is  clear  and  unequivocal  and  leaves  no  discretion 
in  your  Board  if  it  is  your  present  desire  to  award  a  contract. 

Referring  again  to  this  same  Chapter  of  the  Charter  we 
find  that  certain  discretion  is  vested  in  your  Board  in  determin- 
ing as  to  whether  you  will  ;;ward  a  contract  at  all.   I  refer  to 
Section  5  of  this  Chapter  III,  which  states  that  - 

"',7hen  the  Supervisors  believe  that  the  prices  bid 
are  too  high,  or  that  bidders  have  combined  to  prevent 
competition,  or  that  public  interest  will  be  subserved 
thereby,  they  may  reject  any  and  all  bids  ;;nd  cause  the 
notice  for  proposals  to  be  re-advertised." 

There  is  thus  given  to  your  Board  the  discretion, 
after  investigation,  to  come  to  a  conclusion  that  any  one  of 
three  conditions  exists,  the  existence  of  which  condition  would 
authorize  your  Board  to  reject  all  bids  and  re -advertise  for 
new  bids.   This  you  may  do  if  you  believe  after  such  investiga- 
tion any  one  of  the  following  conditions  do  exist: 

First,  that  the  prices  bid  are  too  high;  second,  that 
bidders  have  combined  to  pr .vent  competition;  or  third,  that 
the  public  interest  will  be  subserved  by  rejecting  all  bids  and 
causing  the  notice  for  proposals  to  be  re-advertised. 


'  poo 
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Comin-  to  your  second  question,  I  advise  that  if  in 
your  opinion  a  lowest  bidder  is  so  irresponsible  as  to  mafee 
it  subserve  the  public  interest  to  reject  his  bid  it  is 
within  your  power  to  so  r.ject  that  bid,  but  if  you  do  so  you 
cannot  award  the  bid  to  the  next  lowest  bidder,  since  the 
Charter  directs  otherwise.  You  must,  if  you  reject  the  lowest 
bid  for  such  reason,  or  for  either  of  the  two  other  reasons 
above  described,  cause  tfc«  notice  for  proposals  to  be  readver- 
tised. 

You  are  therefore  respectfully  advised: 
1st:  That  the  Resolutions  submitted  to  me,  if  adopted, 
woxild  have  no  effect  and  would  not  be  a  proper  award  to  the 
next  lowest  bidder,  and  that  if  it  is  your  intention  at  this 
time  to  award  a  contract  you  must  award  it  to  the  Ileal  Publishing 
Company. 

2nd:  It  is  within  your  power,  if  upon  investigation 
you  believe  a  lowest  bidder  is  irresponsible  sad  that  the  public 
interest  will  be  subserved  by  rejecting  such  bid,  to  do  so, 
but  you  must  then  cause  the  notice  for  propos-  Is  to  be  re- 
advertised. 

Respectfully, 

C|ty  Attorney. 

a  op  aapHRYisoH  , 
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January 
Twenty- a ighth, 
Nineteen  .i?.,htaon. 


tCf 


SOIJJJOT:   City  noi     a.ulo   tor   Injuries 
Caused  in  Raaalrlag     tracts. 


Gentle:non:- 

:  ou  have   forwarded  to    ae    for  an  o  inion  the   claim  of  H. 
Uivona  in  the   sum  of  fSS.BC    i  or  o>    tot  I  omobile.      It  appears 

that   this   Si   n  .  q  was   caused  by  a  colLlcion  with  ■  biajgy  driven  by     C. 
J.      c.aughlin,    fog— a  of    loams   Ifl  ■■  lr  Department    of 

the  Board   of    ublic      orks. 

It  is  well  •attlad  la  tali     tatt  taal   1     the  aalataaaaao 
of  ta«    uxuiic  rtraoto  aaalel  n  lities  aat  in  a  .  ovonuiontai  capacity 
■ad    ' .o.-ioe  *r«  not  liable  for  fae  no  Ur#a*       .   roin, 

To  this  elfeot  I  rofor  you  to  >  r  o  iaion  ■  von  by  former  City  ttarney 
Jong  to  the  Board  )f  ublic  orks  on  October  10,1914,  f*a*g*a  ■■)  inions 
1912-16,   page   609). 

I  ooat  therefore  advise  you  that  there   If    10  liability 
upon  the  City  on  t;  is   claim. 

Respectfully, 

City    .ttorney. 

...       ... 

IB, JIG-  OOHLiE! 


^ 


January  29th,    1918. 
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SUBJ13CT:     Power  of   Civil   Service  Commission 
io   Strike  Names  from  Eligible  List 
After  Two  Years. 

Gentlemen: 

I  am  in  receipt  of  your  communication  as  follows: 

"Attached  hereto  we  send  you  copy  of  letter 
(D-16247)  received  by  this  Commission  from  Herbert  G. 
Sorensen  who  passed  an  examination  for  Lieutenants,  Fire 
Department,  held  by  this  Commission  February  4,  1911,  and 
ranked  72  on  the  eligible  list  for  said  class  adopted 
September  19,  1911.  In  response  to  requisition  No.  1336 
from  the  Fire  Commission  we  certified  on  Llay  10,  1916,  the 
names  of  the  following  persons  as  eligible  for  appointment 
to  the  position  of  Lieutenant  in  the  Fire  Department: 
Rank  Name 

70  (2)  Vtm.  J. Mat  hi  son 

71  (2)  Obed  ».  Hey 

72  (2)  Herbert  G. Sorensen 

Ma.  J.  Mathison,  rank  70  (2),  was  appointed  from 
said  certification  No.  1336.  As  the  Charter  provides  that 
each  position  shall  be  filled  separately,  the  names  of  those 
unappointed  from  a  certification  we  return  to  the  eligible 
list  to  be  considered  again,  if  in  li^e,  when  the  next 
requisition  is  received.   Said  Obed  B.  Hey  and  Herbert  G. 
Sorensen,  not  having  been  appointed  from  said  certification 
I  0.1336,  were  therefore  returned  to  the  eligible  list. 

On  May  22,  1916,  the  Commission  removed  the  names  of 
various  persons,  including  that  of  said  Herbert  G. Sorensen, 
from  the  eligible  list  of  Lieutenants,  Fire  Department, 
adopted  September  19,1911,  as  the  Commission  desired  to  hold 
a  new  examination  for  this  class.   In  so  removing  these  names 
the  Commission  acted  under  the  authority  given  by  section  10 
of  Article  XIII  of  the  Charter  which  provides  that  "The 
Commissioners  may  strike  off  names  of  candidates  from  the 
register  after  they  have  re  ained  thereon  more  than  two  years'.' 

}<r.  Jorensen  believes  that  we  exceeded  our  powers 
when  we  removed  his  name  from  the  eligible  list  and  has  asked 
that  we  refer  the  matter  to  you.   V/e  therefore  ask  that  you 
advise  us  at  your  earliest  convenience  as  to  whether  or  not 
there  is  any  merit  in  r.Sorensen's  complaint." 

(Enclosed  letter  to  Commission  from  -  r. Sorensen 
follows) 

I  respectfully  wish  to  call  your  attention  to  rather 
an  anomalous  position  in  which  I  am  placed  because  of  an 


action  of  your  Board  discarding  the  Civil   Service   eligible 
list   for  lieutenancy  in  the  fire  department  of   this   city  and 
county. 

I   say  anomalous  because  of  this  reason:      When  my  name 
was  presented  by  your  honorable  body,    certified  to   by  your 
Coi mission  from  your  eligible  list,    it  was  accompanied  by  two 
other  names   one  of  which  was   selected.     Thereafter,    the  list 
from  which  that   name  was  taken,    together  with  mine,    was   set 
aside  by  your  honorable  body. 

I   am  very  desirous   of  achieving  my  ambition,   that   of 
lieutenant   in  the  Fire  Department,   having  servied  in  the 
capacity  of  fireman  for  the  past   22  years,   having  dedicated 
the  better  part  of  my  life  to  the   service  of   San  Francisco. 

I   would  be  very  grateful  to  you  gentlemen  if  you   could 
see  your  way  clear  to  refer  this  matter  to  the  City  Attorney, 
that  my  legal   rights  might  be  established." 

OPINION: 
Under  section  10  of  Article  XIII  of   the  Charter,   referred 

to  in  your  letter,  your  honorable  Commission  has  the  power  to 

remove  any  names   from  the   eligible  lists  after  the   expiration  of 

two  years  which  in  your  judgment  you  consider  should  be  removed. 

After  ^r.   ^orensen  was   certified  for  appointment,   but  not  appointed, 

his  name  was  properly  returned  to   the   eligible  list.      Thereafter 

he  was  in  no  better  or  different  position  than  if  he  had  never  been 

certified.      I   therefore  advise  you  that   you  were  acting  within  your 

authority  in  striking  the  name  of  Lir.    Sorensen  from  this  list. 

Respectfully, 


City  Attorney. 


CIVIL   SERVICE   CC:.!  I3SI0N. 
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Subject:   Proceedings,  ^"" 

in  re  propurty-ii2nd  Ave. 

k  Balboa  St., valid.  January  29th,   1918. 

Dear  Sirs: 

I  am  in  receipt  of  your  communication  as  follows: 

MI  am  directed  by  the  Committee  on  Streets  and  Sewers  to 
refer  to  you  communication  from  the  Board  of  Public  Works 
dated  November  10,  1917,  recommending  the  ordering  of  the 
following  street  work,  in  accordance  with  Resolution  of 
Intention  Wo. 55475,  second  Series,  via: 

Improve  southerly  one  half  of  Balboa  street  between  lines 
parallel  with  and,  respectively  57.5  feet  and  82.5  feet  westerly 
from  the  westerly  line  of  22nd  Avenue. 

Improve  easterly  one  half  of  23rd  avenue  between  the 
southerly  line  of  Balboa  street  and  a  line  parallel  therewith 
and  50  feet  southerly  therefrom. 

Also  the  appeal  of  Elizabeth  Smith  from  the  action  and 
decision  of  the  Board  of  Public  Works  in  recommending  said 
work. 

The  Committee  on  Streets  and  oewers  requests  your  opinion 
as  to  whether  or  not  the  Board  of  Supervisors  has  the  power  to 
order  the  above  street  work  in  accordance  with  the  recommendation 
of  the  Board  of  Public  works,  as  provided  in  Resolution  of 
Intention  No. 55475,  Second  Series." 

OPINION: 

Section  7  of  Ordinance  No.  2439,  commonly  known  as  the 

Street  Improvement  Ordinance,  empowers  the  Board  of  Supervisors  to 

order  any  proposed  street  improvement  after  certain  proceedings  had 

been  taken,  and  said  Section  also  provides  that  if  any  objections 

to  any  proposed  improvement  be  overruled  by  the  Board  of  Public 

Works  as  provided  in  oection  6  of  said  Ordinance,  an  appeal  may  be 

taken  to  the  Board  of  Supervisors  from  the  decision  of  the  Board  of 

Public  ;/orks.   Such  an  appeal  has  been  taken  in  this  case. 

Objections  to  the  doing  of  certain  street  work  in  front  of 

the  property  of  Elizabeth  Snith  on  Balboa  Street,  having  a  frontage 

thereon  of  82i  feet  were  made  to  the  Board  of  Public  .'orks  by  said 

Elizabeth  Smith,  November  1st, 1917.   Among  the  objections  so  made 

were  the  following,  which  go  to  the  jurisdiction  of  the  Board  of 

Public  Works  in  the  passage  of  its  Resolution  of  Intention  to  do 

this  work  and  which  it  is  urged  deprives  the  Board  of  Public  Works 


' 
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of  power  to  pass  a  iiesolutien  o>'  TivtA,,Uon  to   do  said  work. 

1:      That   the  proceedings  are  invalid  in  that   the  Board  of  Public 
Works  has   no  power  to  pass   a  Resolution  of  Intention  providing  for 
the  construction  of   curbs  and  an  asphalt   wearing  surface  without 
ordering  the  construction  of  the  rest   of  the  pavement. 

2:     The  Resolution  of  Intention  does  not  state  what  part   of  the 
work  is  to  "be  assessed  upon  private  property,   nor  does  it   specify 
what  private  property  is   to  be  assessed  for  payment   of  the  cost    of 
the  work. 

S:    That   the  Resolution   of  Intention  is  invalid  in  that   the  same 
does  not   state  on  what   pert   of  JBalboa  Street,    opposite  the  property 
of   said  Elizabeth  Smith,    a  2"  asphaltic  wearing  surface  is  to  be 
constructed,    nor  vmere,    or  what  part    of  said  street,    such  wearing 
surface  has  not  been  already  constructed. 

The  first    objection  is  answered  by  the  provisions  of  Section 
2  which  provides,   among  other  things,   that   the  Board  of   supervisors 
is  authorized  and  empowered  to  order  the  whole  or  any  portion  or 
portions    either  in  length  or  width  of  any  one  or  more  of  the   streets 
improved  in  the  manner  that  Balboa  Street   is   contemplated  to  be 
improved. 

The  soeona  objection   is  ansT7ered  by  the  proviniona  of   Section 
4  which  sets   out  what   the  Resolution     of  Intention  passed  by  the 
Board  of  Public  V/ori-s   shall    contain,    and  it   in  not   necessary  in  said 
Resolution,    to  c»et   out  any  of  the  matter  I   speci.fi  el  in  c   jection 
number 

The  third  objection  is  answered  by  the  provisions  of  resolution 
of  Intention  No. 55475,    second  series,    adopted  by  the  Board  of  Public 
Works   on  the  10  th  (Jay  of  October,    1917,    wherein  the  work  to  be  done 
on  Balboa  Street   is  described  as  follows: 
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The  improvement   of  the  southerly  one-half  of   Halboa  street 
■between   lines   parallel  with   and  respectively   57.5   feet   and  82.5 
feet   vesterly  from  the  westerly  line  of  Twenty-second  avenue  by 
the  construction  of   concrete   curbs;    by  the  construction  of  a 
seven    (7)    foot   strip   of  basalt  block  pavement,   with  a  gravel 
filler,    on  a  concrete  foundation  adjacent    to   the  center  line  of 
Balboa  street   and  by  the  construction  of  an  asphalt   pavement , 
consisting  of  a  six  (6)   inch  concrete  foundation  and  a  2-inch 
asphaltic  wearing  surface,    on  the  remainder  of  the  roadway  there- 
of;   the  improvement  of  the  southerly  one-half  of  Balboa  street 
between  the  easterly  line  of  Twenty- third  avenue  and  a  line 
parallel  therewith  and  82.5  feet    easterly  therefrom,   by  the 
construction  of   concrete  curbs  and  by  the   construction  of  a  two 
(2)   inch  asphaltic  wearing  surface  on  the  roadway  v.here  a  basalt 
block  navement   has  not   already  been   constructed;    and  the  im- 
provement  of  Balboa  street  between  Twenty-second  and  Twenty- 
third  avenues  by  the  conotruction  of  artificial   stone  sidewalks 
six  (6)    feet   in  width  in   the  middle  of   the  sidewalk  areas. 

In  my  opinion,   the  objections  noted  above  are  without  merit 
and  do  not    deprive  the  Board  of  Public  Works   of   the  power  to  pass 
said  resolution. 

In  addition   to  the  objections  noted  above,    Elizabeth  Smith, 
in  her  objections  filed  with  the  Board  of  Public  Works   on  November 
1st, 1917,    called  the  attention  of   said  Board  to  the  fact   that   the 
work  contemplated  to  be  done  under  Resolution  of  Intention  Ho. 55475 
(second  series)  had  already  been  performed  and  a  certificate  of 
satisfactory   completion  thereof  had  been  issued  by  the  Board  of 
Public  Works  and  that  thereafter,   the  work  contemplated  to  be  done 
under  Resolution  Wo. 55475    (second  series)   was   removed,   the   contention 
being  made  that   following  the  issuance  of  said  certificate  of   com- 
pletion by  the  Board  of  Public  Works  that  the  work  had  "been  accepted 
by  the  Board  of  Public  Works. 

As  to  this  point,   there  is  no  provision  in  the  Charter  or  the 
Ordinances  of   this   City  and  County,    giving  to   the  Board  of  Public 
Works,   the  power  or  authority  to  accept   any  street   work  in  San  Fran- 
cisco.     Section  15   of   Ordinance  Ho. 2439  provides  generally  that   the 
street   work  must   be  done  under  the   directions  and  to  the  satisfaction 
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of  tae  isoard  of  *uulic  worxs  and  the  materials  used  must  be  in  accord- 
ance with  the  specifications  and  to  the  satisfaction  of  said  Board  and 
that  when  said  work  shall  have  been  completed  to  the  satisfaction  of 
the  Board  of  Public  Works,  it  shall  so  declare  "by  resolution  and  there- 
upon the  Board  shall  deliver  to  the  contractor  a  certificate  to  that 
effect. 

The  certificate  mentioned  in  Section  15  is  a  pre-requisite  to  a 
valid  assessment  under  public  proceedings,  "but  it  does  net  hind  the 
city  nor  the  Board  of  Public  works  so  es  to  deprive  the  said  Beard 
of  the  power  to  adopt  a  resolution  of  intention  for  the  performance 
of  certain  street  work,  nor  the  Board  of  Supervisors  of  the  power  to 
order  the  performance  of  certain  street  work  for  the  reason  that 
Section  3  of  the  Street  Improvement  Ordinance,  gives  to  the  Board 
of  Public  works,  the  power  to  pass  a  resolution  of  expediency  when, 
in  its  judgment,  the  public  interest  or  convenience  requires  that  any 
such  improvement  he  made. 

When  the  Resolution  of  Intention  was  passed  by  the  Board  of  Public 
Works  for  the  improvement  of  Balboa  Street,  the  public  interest  and 
convenience  required  the  performance  of  the  work  contemplated  in  said 
resolution.   The  matters  and  things  alleged  by  Elizabeth  Smith,  with 
reference  to  what  had  already  been  done  on  said  street  are  not  such 
matters  that  the  Board  of  Public  Works  would  have  to  consider  before 
the  passage  of  the  resolution  of  intention  by  it.   The  fact  that  the 
work  contemplated  by  the  resolution  was  not  in  place  justified  the 
Board  of  Public  Works  in  adopting  the  said  resolution  and  that  being 
so,  your  Honorable  Board  is  not  required  to  take  into  consideration 
the  objections  made  by  Elizabeth  Smith  that  the  work  had  been  per- 
formed and  had  been  removed  before  the  adoption  of  the  resolution  of 
intention. 
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It  is  ny  opinion  that  your  honorable  Board  has  the  pov.'er 
to  order  the  street  work  provided  for  in  Resolution  of  Intention 
No. 55475  (Second  oeries)  adopted  by  the  Board  of  Public  Works 
October  10th,  1917. 

Respectfully, 

City  Attorney. 

BOARD  OF  SUPERVISORS: 


bb*b/zm 
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January  30th  ,1918. 

Subject:      'Who  are  "Persons  employed  in  k  LU 

the  operating  service"   in  municipal   Railway.  0    v   J~ 

Gentlemen: 

I   am  in  receipt  of  the  following  communication  from  your 

honorable  Board: 

"Some  time  ago  we  requested  from  your  predecessor  in 
office  an  opinion  as  to  whether  or  not  certain  former   employe! 
of   the  Presidio  and  Jerries  R.R.Co.   are   entitled  to   preference  in 
employment   under  Article  XIII,    Sec.   11,    Sub.B  of  the   Charter.      <Ve 
have  received  no   answer  to  this   request   and,    as  the   status   of 
several    am  loyes  is   still   in   doubt,   we  will   restate  the  points  at 
issue  and  renew  our  request  for  an  opinion. 

Are  the  following   employes,   with  their   duties   described 
as  of  the  time  the  City  acquired  the  road,   to  be  considered  "persons 
employed  in  the  operating  service"  under  the  provisions   of  the  Cnarter 
above  referred  to? 

Denis   Collins ,    assistant   superintendent.     He   detailed  the 
platform  men  and  approved  their  time  cards  and  entered  their  time  in 
a  book  with  a  weekly  summary  and  also  acted  as   claims  adjuster. 

Frank  J.   Hull,    cashier   clerk.     He  was   assistant   to  the 
Secretary-Treasurer  of  the  Company.     He  usually  received  cash  from 
the  conductors  and  any   other  cash  receipts   and  kept  a  dally  account 
of   same  with  a  monthly  summary. 

lm.   E«    Shipley,   inspector.     He  supervised  the  work  of 
platfor;     men   on  runs. 

Martin  Botmian,    carpenter.     He  performed  such   carr  enter 
work  as   was   necessary  in  car  repairing. 

I.C.  Iluden,    lineman.      He  performed  such  line  work  as  was 
necessary  to  keep  the  power  supplied  to  the  cars. 

P.    Dugan,    railroad  trackman.     He  r^aired  tracks  and 
pavements  whenever  the  occasion  arose. 

Tfc.J.   Horton,    ...    Weil,    H.   Visaing,   J.  I.    tfhite,    car 
repairers.     They  did  whatever  car  repairing  was  necessary. 

I.   J.   Welch,    nlgfct    cat  repairer  and  inspector  of   cr.r 
repaira.     ^  &n  QT)inion  fr0iu  your  office,    all   of  the  ahove 

have  been   continued  in  their  positions.      This  action  seems 
justifiable  from  the   classification  maea  by  the  I  .    B.   Interstate 
Commerce  Commission  in  their  pamphlet   on    -Claaaificr.tlon  of 
Operating  Expenses   of   Electric  Railways,"  published  in  1908, from 


: 
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which  it   appears  that   all   of  the  positions  mentioned  above  belong 
to  the  operating  service." 

OPINION: 
I   am  of  the  opinion  that  the  phrase   "Persons   er. cloyed  in 
the  operating  service"  was   intended  to   cover  not    only  ft!  ose 
employments   which  have  to   do   solely  with  the  operation  of  the 
care,   hut   also  includes   such  services  as  are  incident  thereto. 
Inspectors,    collectors   of   cash  taken  in  by  conductors,    assistants 
who   detail  platform  men  and  approve  their  ftfcM  cards,    car  dis- 
patchers and  trackmen,    car  repairers  and  linemen  perform  all 
services  which  are  incidental  and  necessary  to  the  actual  oper- 
ation of  the   cars. 

I   am  of  the   opinion  that   all  the  men  mentioned  in  your 
communication   can  properly  be  said  to  be  persons   employed  in 
the   "operating  service"   of  the  Municipal  Railway,    and  I   so 

advise  you. 

Respectfully, 

City  Attorney. 


CIVIL  S13RVICE  COKLISSIOJT: 


gl/im 


m 
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^v  February  7th, 1918. 


v 


SUBJECT: License  Tax  on  Cars  Operated  ,  .     <*■ 

by  United  Railroads.  ^  Vo  c 

Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  dated  January  21, 

1918,    as  follows: 

"For  a  nunber  of  years,   the  United  Railroads  of  San 
Francisco,    a  corporation,   has  been  paying  a  City  License  on  its 
cars   operated  within  the  Units   of  this   City  and  County, 
cars   °P«JJeg0H0  has  nOW  interposed  an  objection  to  paying  any 

further  licenses   on  these  cars,   taking  advantage  of  a  Constitutional 
Iientoent   which,    it   claim.,    exempts   such  corporations   from  paying 

anv  license  fees   whatsoever.  »*»--»%— 

any  "cJn     d       tand  that  it8  franchise  in  this   city  BP«i*ioally 
obligates   the  Cox.ipany  to  pay  a  license  on  its   cars,   and  under  this 
franchise  we  have" he en  collecting  to  date.     Will  you  kindly  inform 
me  if  I  may  legally  continue  to  collect   a  licenae  from  this  Corpor- 

ati°n¥   The  present  Ordinance  Ho. 3361,   Section  25  thereof,   requires 
+vhr   Coiananv  to  oay  at  all   its   cars  whether  in  use  or  not.      -ill 

•  you  alsoP?nform  meV  I  may  legally   collect   a  license  for  the  unused 
cars   of  this   corporation?" 

opinion: 
Section  14,  Article  XIII  of  the  Constitution  of  this  State, 
adopted  in  1910,   provides  in  subdivision  "A-  for  a  state  tax  to  be 
levied  on  all  railroad  companies  including  street   railways  and  based  on 
a  percentage  of  the  receipts  of  such  companies.      It   further  provides  as 

follows: 

«o„^   tnT«a  shall  be  in  lieu  of  all   other  taxes  and 

?ei:«e.d^rBu=h  c  Igm,  fro.  the  parent  ,f  any  -£&•£#. 
\l*\l^ZiXir^ll  Tan?  o?  &Mi.i,Il  LtMriti«   of 
this   State." 
You  will  notice  thm  reservation  that   no  such  company  shall  be  re- 

*  ■  aaeed  from  the  payment  of  any  amount  agreed  to  be  paid  or  required  by 
law  to  be  paid  for  any  special   privilege  or  franchise  granted  by  any  of 
the  municipal  authorities  of  this   State. 
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*  In  a  number  of  franchise*.;  under  which  the  United  hailroads  is  now 

operating  there  was  an   express   oro vision  inserted  requiring  the  owner  of 

the  franchise   to  pay  a  license  tax  on   each  oar  operated.   As   to   tare 

operated  under  these  f r;  nchisea,   it    is   clear  that    they  come  within  the 

classification  of  the  Constitutional  provision   "that   nothing  herein  shall 

"be  construed  to  release  any   such  company  fror.i  the  payment   of   any  ap-ount 

agreed  to  be  paid,    etc.  ■ 

There  are  other  franchisee  under  which  the  United  iiailroads   is  now 

operating  which  contain  no   such  express   agreement.   However,    section  508 

of   the  Civil   Code  provides  as   follows: 

"Lie  VAIB  xo  ClhY  Cil  rOW,     Each  street- railroad  cor- 

poration must   pay  to  the  authorities  of  the  city,   town,    county,    or 
city   and  county,   as  a  license  upon  each  oar,    such   sum  as   the  auth- 
orities may  fix,    not   exceeding   fifty  dollar:;  per  annum  in   the  city  of 
San  -br-ncioco,    nor  WiTf  than  twenty-five  dollare  per  annum  in  other 
cities  or  towns,       'here  any  street-railroad  connects  or  rune  through 
two  or  more   cities  or  tovms,   a  proportionate   or   equal  share  of  such 
license   tax  muot    be  said  to   each  of  the  cities   or  towns;    and  no  such 
license  tax  is   due  the  county  authorities  where  the  same  is  paid  to 
any  city  or  town  authority." 

This   section,    which  Ml    enrcted  in  1872  and  has  neyer  been  changed, 
is  found  in  the  title  of  the   Civil   Code   devoted  to   street   railroad  cor- 
porations.     Under  the  authority  and  subject   to   the  provisions  of  the 
section8   of   this  title,    these  franchisee   of  the  United  Railroads  were 
granted.     You  will   notice  that   the  provision  of   tide   section  is  manda- 
tory upon  the  street   railroad  corporntions   and  requires   that   they   "muet 
pay, etc."     I   am  satisfied  that  the  license  tax  provided  fcr  in  that 
section  ie  an  amount   "required  by  law  to  be  a?  id"  for  the  franchise 
granted  by  the  municipality  within  the  rueanin,     of   oection  14, of 
Article  XIII   of   our  Constitution, 

I  therefore  advise  you  that   the  United  railroads   is   liuble  to  pay 
a  license  tax  on  every  oar  operated  by  it  within  the   City  and  bounty  of 
t>an  Francisco,   as   provided  in   Section   25   of  Oriinance  ■•.Mil.   however, 
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this   tax  should   extend  only   to   cara  tctttftllj    operated   during 
the  yesr  and  r':iould  net   include  cars   not  in  use. 

Keep  ect  fully, 

City  Attorney. 

TAX  COLLECTOR. 


'. 


•' 
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!  mid     I   odoctod   to 

Operate  Motor  Bases  Ooaneoted  ^ 

.  i  I  b  .  -  1  X  il  .•     .  Y 

BemtlenSSU 

I   Hi  ia  rSeelpt  e*f   pe  *  r*  ;    tor   ea   t   1    Le       ith 

:.        ri  e     t\j    e    tired  by 
Sit  -  unicip.,1   Liail    ■ 

You  state   that  these   bases  are  bei;      oper  ted  by  one 
man   She  rets   bets   as    ietormen  and  c.  ■  r,  you  state   >iis 

dutios  rail  i   te   be  ,  ,   oe 

,  be  eoareri  oat     i       blow  BahedsleS! 

ream  In     bl  &  \  sii  be,   b     td  Unite,   etc.,   bo  i  b   be  give  nnifora 
eervioe  roper  o  ri  sit     i  breet  a        ; 

to  i ivo  the  assessor?  i  ers«    You  st   be 

. 
Civil    iorvioe    ilessified  list  ITS,  d  Toy   those 

^ivil  Bsrvise  olaa  Lfied  list  taioipal  Railw 

Alst  thi  t  your  Co.i.iission  foel;;   I    B  bo  lc  ve    I  Loo 

as  to   whies   cli  ill  Pe  ohosen  froa     bo   the  Board   ji  Faille 

.,       td    ptm  "j.  L3r;ion  has 

ution, 

J  1  f]      : 
I  baee  before 
tlon  ,    all    j  '        i  Civil 

1  i  of 

Civil   Service  Lii  Bi1  iounty: 
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Firet:   Chauf fears. 

Second:  ifetoratm,  Hukiel]  ;     y» 

Third:   COS  ,      talolp  1  1    i 

•The  ifotico  ol  'on  ^or  Ohcaff«ur£      I  that 

"Public  natioi  is  hereby   given  that  i  La  .its 

for  |  o re  it  i on n  (includes-.   ,;11   drl\  motor  t-.rlvcn 

apparatus  exoept  street  railroad  curs)   will  bo  held    b;     bhe  Civil 
Service  Ooiiuaiaoioa  of  San  Pr  00,   etc.   uto.'' 

Iho  subjectt.  - 

Lr"  ,:     *Xh      :o:l    j-itnecs" 
Second:    'MJxDericnco" 
i'hird:    "General  Eaowl  .3" 

■  relative   voi  .it  wa  ■  oc  ilt  of 

1    .      j.       -ivcr.  iH  BO,   86  and  35  respectively. 

■MM    the   subject   ".Experience",   tt  la   et<  tat    tft 
ratings  will  be   b  on  infer  action   furnished  by  the   applicants 

that  credits    .or    men   ox^cri, ...ico    fill   be   MflM 
as  folio  -.a: 

4  ft  rst-clo3..    experience  I  .if  fear 

had  within  the  last   six  years  80   credits, 
3  yer  rs— -    70   cr;:r  Its 

2  ■  60 

1  yerr  50  cr   i -.it ■« 

Additional    oret-its  v/cro   all  owe  this  subject 

ollows: 

3  years  -  x.lrct   class  experience   M   a  JotOBMg 
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maohinist  or  cs  an  automobile  machinist  hod  within  the  laat  ton 

years  £0  credits, 

2  years  — -  15  oredit3 
1  year  — —  5  credits. 
The  test  on  the  subjeot  "General  Knowledge  of  Duties" 
covers  traffic  ordinance,  BO*  particularly  questions  relating  to 
automobiles  and  other  BOtOl  driver'  apparatus,  with  reference  to 
their  care,  repair  ad  maintenance. 

Keferring  to  the  examination  questions  themselves  given 

under  tiiis  call  we  find: 

First:  2hat  seventeen  different  sections  of  the  local 
traffic  ordinance  were  indicated  in  advice  as  being  the  sections 
upon  which  the  applicants  would  be  examined .  These  seotions 
refer  generally  to  tho  following  subject  matters: 
Vehicles  Turn  to  the  Ri£jvt 
Turn  to  hirrht  on  Streets  Having  but  ^.^hcel 

tracks 
Vehicles  Pass  to  the  Laft  on  Overtaking 

Another  Vehicle 
Keening  Vehicles  Clone  to  the  Curb 
Turning;,,  Stopping  or  Changing  Course  of 

Vehicles 
Turning  Corners 

Turning  fro-i  One  Street  into  Another  /irojnd 
Center  Inter sect ion 
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Tarninp:  and  Heading  In  3)lreotion  of  Traffic 

Stopping  With  Lei  jj    Side   of  Vefliole   to  Garb 

3 1 o r>y in g  Vo  fr  i  el o s ...gl gg o_kg.  Curb,   except  la  Gases  of 

1  aokod  to  Curb   Only  ,/hon  Loadi n  ■;  and  Unloading 

or  of  Vehlolftft  on  Streats  Running  Kactgyly 

and  .,'estorly 
KoopijOf^jTohioloo  Ay/?,/  iro -i  Straat  Pare 
ditohimr  Toc-n  or  iiVnJL^    lutoa,,   etc.,    on  otreets  20 

foot  from  Crossing 
Bafri  of  a—A  on  HaaTily  TraTeled  street  a  which  atyt 

Defined 

Lights  on  Automobiles 

■raining  ox  Gjigoline,   eto,t   from.  Automobiles 

Coming  to   the    quo  at. to  no   tfr—HlTf   cs-ced  at   t,xe 

examination,  we  find   t:.o   following: 

1.     Kt'-.io,   in  or  or   thalx   lvportanaa,    t   ...   v.rioua   parte 

oi   a  gasoline    uourln,;    o-.r  anion   should  receive  vagulaf 

attention  from  the   chauffeur. 

8.    (a)    Give   the   provisions  of   the   Trafxie  Ordinanoo  {governing 

■  keeping  of  vehicles  froa  street  oar*  tfhen 

:   latter'  arc    stoppec:    for    -  0      tal  ing  on 

or  Aloohnrgin  r»« 

(b)    Give   the  provisions  of   the   Traffic   Ordinance      over   ing 

■  rates   of  speed  of  motor  vehicles  on  heavily 
traveled  strc:.  k    . 

3.  Assuming  that    the  hi;  eto  had  been  re  ■ovaa' 

from  an  an              MP  rapalTO  and  you.  /ore   told  to 

fay!  IM  i»i   no     *o  ild  you  proee  kfea   ti.ting 

correct   Li    than   vara  no  gal  >»  instructions 
available 

4.  „hat  oarc  does  a  storage  batter,/   ox   tho   lord  t.;,         I         Ire 

how  can  you  toll    r/hon  it   is   fully   char 
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6.  Make  a  rough  sketch  or  Alaj      Ifwlaf  the  wirii       the 
various  tpparatxia  end  instruments  roqulrod  for  an 
electric  self-starter  systom,  and  give  the  ■*)■  of  the 
car  uainjA  the  systaa  shown. 

6.  Assuming  that  tno  car  in  your  charge  did  not  have  an 

equal izor  or  c  .-.vice,  how  would  you  pro- 

oecd  to  adjust  Mm  brakes  bo  that  braking  action 
would  be  the  ca.,o  on  both  wheels? 

7.  In  case  you  had  to  go  dovm  a  very  stoo  hill      ;re 

doubtful  as  to  whether  yo:ir  brakes  would  control  the 
car,  What  other  —  api  would  you  employ  to  ret  the  car 

safely  down  the  hill : 

8.  Assuming  that  DUO  Of  the  cylinders  ox  a  four  cylinder 

car  is  not  firing,  how  would  you  determine  which 
cylinder  it  was,  bud.   -There  would  you  look  for  the 
trouble  in  cnae  tilt  defect  was  not  in  the  spark  plug? 

9.  If  the  water  in  the  radiator  boils  under  nOVMl  /orking 

conditions,  what  are  "the  probable  causes; 

10.  What  precautions  should  be  observed  In  the  use  sad  care 

of  pneumatic  tires  in  order  to  secure  ths  best  results i 

I .,  is  obvious  from  an  inspection  of  the  above  notice  and 

examination  questions  that  a  list  made  up  from  such  an  examination 

must  be  at  least  approximately  of  that  character  of  skill  and 

aoility  required  lor  the  operation  of  the  municipal  rallwap  motor 

buses. 

Coining  now  to  the  oxaalttatioxi  for  .'.lotorraon  sua1  conductors 

o;  the  Muaioipal  Hallways. 

There  was  one  general  notice  given  for  both  otjrraen  and 

conductors,  which  notice,  however,  reforr.  I  ,o  two   istinct 

examinations  for  these  two  classes.   Subjects  and  weights  on  a 

scale  of  100  for  tha  uotormen  e  /ere: 

'General  Knowledge  of  Duties  — -  20 

ipmonts  and  its  oare— ZO 

riting  of  Report lb 
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"' /arithmetic — ——6 

Athlotio  Teat- 36 

i.xperiinoc- 5'' 

The  subject  "3xperieno«"  w&l  rat      follow*! 

3  years  ercperionce  had  In  San  Francisco  as  a  motorman 
of  railway  cars  — 100  orouits 

2  years- —80  credits 

1  year- 60  credits. 

experience  M  a  BOtormaa  had  outoido  of  San  Francisco 
but  within  the  State  to  be  rated--  10;j  less,  and  ouch 
experience  had  outsit- o  of  California  to  be  rated  at 
20  I  leas, 

Hcforrinp-  to  the  ■  lucstions  themselves  fen&ov  "tall  1 

Knowledge  of  .uuties"  re   find  the  follO'vin  •  questions: 

.First:  /hat  knowle.  qc   will  be  r-       of  conductors 

■ad  notormen  before  they  are  accepted  as  employees  o. 

Railway? 

2,    <h-it   attention  to  duty  will  be   required  of   all 

employees  during    the  hourc  of   their  employment : 

3.1hat   are   the   bell   signals   (a)    from   conductor  to 

mooorman,    (b)    from  .lOtorraan  to   conductor. 

4.  ,7hat  report  must  be  made  by  employes  other  then 
those   immediately  concerned  in  aa  aoeidont . 

5.  How  mast  oars  be   started. 

6.  To  vv-hat  must   a  motorman   e±vo  particular  attention 
while  running  on  the  road? 

7.  How  ipust  the  speed  of  cars  be  regulati 

ti.     VMM    six  plaoos  where,    apou  ap<  roacaln-    or  massing 
the  gong  should  be   soitnded. 


-  - 
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vhen   should,  the   £Ong  not  be   sounded  unnecessarily I 

Under   "Equipment  and  its  care",   the   lollowinf  questions 
were  asked: 

1.  that   inspection  oi   a   car   should  a  trio  lor  man  m?..ke 

before   taking  oar   out   oi*   c   r  barn T 

2.  ./hat   It   the   use   Oi'  the    control   switch 

3.  How  should  power  be  applied   to   the   motors'. 

4.  ./hat   is  the    overload   trip. 

5.  In  case    the  overload  trip  should  trip   now  often 

should  yo.  -j   reset   it,    M  uvicc 

j aid  be   folio-:- 

G.      #hat  motoric  does  each   switch   cut   out; 

7.      In  operating  a  oar  through  water,   wh\t   should  be 
done. 

Under  "Writing  oi  r.eport"  a  supposititious  case  is 
given  of  a  raotorman  in  charge   of  a  Geary    Jtreet   cor  runninr    down 
grade  from  Franklin  Street   to   Van  Hess  Avenue,   find In      iv.vt   a 
fallen  trolley  wire  has  killed   ao.-.ie  horses  i^xa  injured  the   driver 
of   a  wagon,   and   the   brakes  of   tne   car  failed  to  work.      The   applicant 
is  required   to  writer   a  roy-art    bo    the    3upe.  i  micipal 

Railways,   reporting  this   accident, 

■Mm  follow  some    tuaatiON   iii   I  ritk M tic,   being  austions 
in  division,   multiplication,    addition  tad  subtraction. 

It  appears  obvious  f ro  t  an  a  -»ve 

call   tnat   la   order  to    Bttaoaasfally  meet  t  is   roqoiramaaAa  thereof, 
licrmtc  generally  night   be   far  less  gaallfiat,    iTiartiaiiafl   and 
trained   i        ..-..  opar    bion  of  a  motox  buc  find  in  the  aallH 
skill   to  take  caro  of   an!  r<  pair  tii  la  emergencies,   tfci 

was  the   case   in  the  Notice   and  Examination  for  Chaufiour    . 
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iixperienoo  as   a  conductor    rao  rote,    i 
manner  provide  d  in  the  rating  Of  experience  as  a   sotorman* 

Referring  to   the    ex?  m  itself  under    "General 

Knowledgo   of  Duties'*,   such  questions  as   these  wero   asked: 
ho  ha*  charge  at  a  car? 

t   a¥c    tie    bell   signals- 
'/hat   Li   the    conductor's  position  durinf  the 

absence   of  the   motorman.' 
What   is   the   roll    in  regard    to   care   of  the    interior 
of  the   cor  ani    the  lighting  oi    the    ion,   while 
on  the  road? 
In  case   of   a  aalay   b;v    in  obstruction  of  any  kind, 

what  should  be  done? 
ftth      \    t   should  conductors  provide   themselves 
before   starting  on  e  run. 

H   five   important  points  the   conductors   should 
7/Mtch   in   the   U3e  of   a  fare   box. 
Give  the  rule   governing  the   collection  of  fares 

froai  cash  imaaaiara . 
faat  Coal   tfca  motorman  indicate  by  sounding.  hi3 
ng  while   the   oar  is   stopped? 

At  a  cros,  L  tare   it   is  necessary  for  you  to 

g*o  forward  and  aignal  your  motorman   to   cross, 
and  a  car  or  train  is  approaching  on  the   cross 
line,    v/hat  must  you  do  before  giving    baa    signal 
to  your  adtoraaa  to  "come  ahaai 

Under   the   subject   "Writing  of  Keport"   a  question 

similar   to  that   indicated  for   the   motorman  is   asked,    end  under 

the   subject   "Arithmetic",  we  have   questions  tafl  ill  lift  the   oash 
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reoeiots  i^r  differ  -at  days*  and      bin  sum  total  thereof  is, 
a  calculation  on  a  conductor's  pay  at  b  certain  aaonat  par  hour, 
the  calculation  M  to  his  total  receipts  iroi  sohool  tickets  at 
2../  ea6h(  wad  then  general  l.uestions  in  subtraction  and  division. 

xho  above  would  seem  to  clearly  indicate  that  the  con- 
ductor' a  list  is  least  ox   all  so  made  up  as  to  properly  meet  the 
requirements  for  operators  of  these,  iotor  buses.  It  is  of  course 
true  that  such  'iiestions  as  the  care  of  the  interior  o   tike  ear 
and  the  pro  nor  collection  of  fares  and  the  writ  inn.  of  reports 
are  pertinent  to  the  subject  oi  pro  er  qualifications  for  the 
operator  of  a  motor  bus.  Ilo/evcr,  the:/  do  not  approach  in 
iraport^i.cc  the  lore  vlt  1  requirement  8  which  ;,rc  hnve  already 
suggested.   It  Bight  very  easily  happen  that  there  would  be  no 
one  ft  all  on  either  the  raotormen's  or  conductor's  Hit  who 
would  &        to  drive  a  -:iotor  bus,  or  repair  the  M  :>c . 

In  my  opinion,  theroiore,  the  Chauffeur's  Hat  moots 
situation  much  more  closely  than  does  either  of  the  other 
lists. 

You  ask  whothor  there  is  power  in  your  Commission  to 
leave  this  oeatiOJ)  to  the  Board  of  Public  ,'orks. 

In  my  opinion,  it  i..  the  dut,<  of  your  Co/aaission,  when 
such  a  question  is  preaented  to  it,  n       teat  a  aro  .i?de  on 
behalf  of  the  proponents  of  different  lists,  to  determine  from 
which  list  men  must  be  select   . 

The  Civil  Sorvico  '.rticle  of  the  Charter,  Article  :ill, 
Section  2,  provides  that: 


"The  Commissioners  chall  classify, in  accordance  with 
duties  attached  thereto,  all  places  of  employment  in  or  under  the 
offices  and  departments  of  the  City  and  County  *  *  *« 

It  is  also  provided  that  new  positions  when  created 
shall  De  classified,  graded  and  filled  in  accordance  with  the 
CiTil  Service  provisions  of  the  Charter. 

''Before  any  new  position  is  created,  the  authority 
creating  such  position  shall  secure  from  the  Civil  Service 
Commission  the  prober  designation  of  such  position,  ana  the 
title  of  such  position  shall  correspond  with  the  classifications 
adopted  in  accordance  with  the  provisions  of  this  section. " 

Section  4  provides  with  reference  to  your  examinations 
that  ''Such  examinations  shall  he  practical  in  their  character,  and 
shall  relate  to  those  matters  only  which  will  fairly  test  the 
relative  capacity  of  the  persons  examined  to  discharge  the  duties 
of  the  positions  to  which  they  seek  to  he  appointed  *  *  *". 

Section  9  provides  that  whenever  a  position  classified 
under  the  Civil  Service  Article  is  to  he  filled,  the  head  of  the 
department  controllin-  such  position,  must  notify  your  Commission 
of  that  fact,  and  your  Commission  shall  then  certify  to  the 
appointing  officer  the  names  of  one  or  more  candidates  standing 
hi  -hest  upon  the  register  for  the  class  of  grade  "to  which  the 
position  "belongs". 

Section  11  states  that  "All  officers,  courts,  hoards 
or  heads  of  departments  vested  in  this  Charter  with  the  TDO~;er  to 
appoint  deputies,  clerks,  stenographers  or  other  employees  of  any 
designation  vrtiatso  ever  shall  make  appointments  only  in  accordance 
with  the  provisions  ox'  this  Article  and  the  rules  adopted  thereunder 
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any  appointment   not   so  made  shall   be  void." 

Section  14  provides:        "The  Commissioners   ■hall   investigate  the 
enforcement   of  the  provisions   of  this  Article,    and  of  its  rules.    ****** 
and  may  inquire  as   to  the  nature,    tenure  and  compensation   of  all   places 
in  the  public   service  ******." 

Section  19   requires   the  payrolls  or  demands  for  salaries,    wages 
or   compensation  of   employees   of  departments   subject   to  the   Civil   Service 
Article,    to  be  first   approved  by  the  Civil   Service  Commission  before 
presentation  to   the  auditor.      "The  Corsiiesion  shall    examine  said  pay- 
rolls  or  demands  and  shall    approve  the  demands  of  all  persons  appointed 
or   employed  in  accordance  with  the  provisions   of  this  Article." 

-ection   20  provides  that:      "The  Commissioners  ■ball  have  power  to 
institute  and  prosecute  legal  proceedings  for  violations  of  any  of  the 
provisions  of  this  Article." 

The  above  provisions  clearly  indicate  thrt   it   is  the  duty  of  the 
Civil  Service  Commission  to   see  that   appointments  are  iru  de  from  the  pro- 
per classified  list,   and  that    the  Civil   Service  law  is  upheld. 

Your  communication  suggests   that   neither  chauffeurs,   motormen 
nor  conductors  have  been  particularly   examined  with  regard  to  the  oper- 
ation  of  these  buses. 

It  is,  of  course,  within  your  power,  if  you  find  in  the  lawful 
exercise  of  your  discretion  that  none  of  the  classes  in  existence  today 
properly  meet  the  requirements  for  operators  of  municipal  busses,  to 
create  a  new  class  and  call  far  a  new  examination,  however,  of  the 
classes  which  you  have  suggested  to  me,  I  am  of  the  opinion  that  the 
Chauffeur1 s  list  is  the  one  from  the  standpoint  of  exani nations  held 
which  is   the  determining  factor,    that   more  nearly  meets  the  requirements 

of  bus  operators   as   stated  in  your  communication. 

Respectfully, 
CIVIL   S2RVICJ3   COATISSION: 


. 


, 
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F.^RUARY 
Seventh, 
nineteen    .ighteon. 


bUBJ-CT:    PURCHASE  BY  BO.  RI)   OF 

Public   V.'orks   of  Supplies 

under  y500  without  Requisition, 


Dear  Sir:- 


office: 


I  am  in  receipt  of  the  following  request  from  your 


"Please  advise  mo  whether  it  is  necessary 
for  the  Board  of  public  orks  to  submit  to  the 
Supplies  Committee  of  the  Board  of  Supervisors 
for  approval  requisitions  for  isterial  costing 
less  than  f>500." 

OPINIO!. 

V/hether  or  not  such  requisitions  as  you  refer  to  should 
be  submitted  to  the  Supplies  Committee  of  the  jJourd  of  supervisors  for 
approval  depends  upon  the  jurisdiction  of  the  ^oard  of  supervisors  as 
a  whole  over  the  ordering  of  supplies  for  the  Ketch  Letchy  project*  The 
general  rule  as  laid  down  in  Section  1,  Article  II,  Chapter  III  of  the 
Charter,  with  respect  to  c  ntracts  for  "goods,  merchandise,  stores, 
supplies,  subsistence,  or  printing  for  the  City  and  County,  as  well  as 
for  all  subsistence,  supplies,  drugs  and  other  necessary  articles  for 
hospitals,  prisons,  public  institutions  and  other  departments  not  other- 
wise specifically  provided  for  in  this  Charter"  requires  such  contracts 
to  be  made  by  the  Supervisors  annually*   But  it  seems  quite  apparent 
to  me  that  this  section  was  not  intended  to  apply  to  the  construction 
of  a  public  utility  project  such  as  the  Ilotch  Letchy  project,  v;here  the 
work  must  be  done  at  a  long  distance  from  the  City  and  under  conditions 
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requiring  tho  housing  and  subsistence  of  all  laborers  on  the  project 
as  a  part  of  the  construction  \rork  itself.  The  question  of  the  applica- 
bility  of  this  section  to  tho  purchase  of  supplies  for  the  Retch  Letch; 
project  has  been  informally  drawn  to  the  attention  of  this  office  several 
times,  and  it  seems  to  be  tho  genoral  practice  that  successful  bidders 
under  the  annual  advortisemont  for  supply  contracts  are  very  v/illing  to 
furnish  supplies  for  the  iletch  Hetchy  projoct  under  those  contracts  where 
market  trices  have  dropped  since  the  contract  was  let,  but  that  they  have 
uniformly  taken  tho  position  that  the  contracts  do  not  apply  to  supplies 
for  outside  construction  projects  v/here  the  prices  have  advanced,  While 
this  practical  inter  fetation  placed  by  the  firms  dealing  with  the  City 
upon  these  Charter  provisions  is,  of  course,  not  to  be  taken  as  binding 
ar  interpretative  of  their  meaning,  it  furnishes  some  -round  for  the 
argument  that  the  provisions  of  the  saction  were  not  intended  to  apply 
to  such  work  as  the  Hotch  Hetchy  construction* 

The  undoubted  intent  of  the  law  was  that  the  City  should  be 
protected  against  such  fluctuations  in  orice  as  might  occur  between 
budget  making  periods  when  the  annual  revenues  of  the  City  are  detormined, 
but  this  reasoning  loses  its  force  when  applied  to  construction  of  public 
utility  work  paid  for  out  of  tho  proceeds  of  bond  issues,  Further  support 
of  this  line  of  reasoning  may  be  found  in  Article  VI,  Chapter  I, .  oction  9 
of  the  Charter,  which  provides  that  the  Board  of  ^ublic   orks  "shall  have 
charge,  su  erintendence  and  control  under  such  ordinances  as  nay  from 
time  to  time  be  adopted  by  the  Supervisors  *  *  *  •  Of  any  and  all  Public 
utilities  owned,  controlled  or  operated  by  the  City  and  County,  or  which 
may  hereafter  be  so  o.ned,  controlled  or  operated."    The  furnishing 
of  supplies  or  Materials  for  the  Hetch  Hetchy  irojoct  is  an  ossontial 
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part  of  the  construction  of  said  >ro,jaci,  anu  such  supplies  and  aterials 

are  oaid  for  out  of  the  proceeds  of  the  "bond  issue  voted  therefor.   Lhe 

projeet  is  itself  a  oublie  utility,  not  yet  constructed,  it  is  true,  but 

"owned  and  controlled"  by  the  City  end  County  pf  San  Francisco.  The 

necessary  authority  to  purchase  all  uate  rials,  supplies  and  equipment 

necessary  for  said  oroject  was  conferred  upon  the  Board  of  ublie  orks 

by  Ordinance  Ho. 4446,  thus  complying  with  the  first  clause  of  Section  9, 

Chapter  I,  Article  VI,  cited  supra. 

The  views  I  have  just  expressed  find  further  support  in  the 

opinion  of  Honorable  John  ri.      ourse,  Judge  of  the  superior  Court  of  San 

Francisco  ,  rendered  in  the  case  of  Louie  vs.  uoyle,  in  which  this  section 

was  passed  upon.   Judge  Hourse  there  hold: 

"It  may  also  be  claimed  that  by  reason  of  the 
provisions  of  section  38  of  Chapter  2  of  ,,r  icle 
II  of  the  Charter  the  Board  of  Supervisors  and  not 
the  Board  of  Public  ..orks  is  authorized  to  enter  into 
contracts  for  the  purchase  of  materials  of  this  nature. 
This  section  La  remissive  in  its  nature  and  authorizes 
the  Board  of  Supervisors  to  provide  for  and  regulate  the 
purchase  of  all  supplies  for  the  various  cepartments, 
and  also  authorizes  the  oard  of  .-upervisors  to  establish 
a  bureau  of  supplies,  which  bureau,  when  so  established, 
may  furnish  all  supplies  or  materials  required  by  any 
officer  or  department  of  the  City  and  County.  Assuming 
from  the  admissions  in  the  pleadings  tlu  t  no  such  bureau 
has  been  established, then  the  Board  of  Supervisors  may 
by  ordinance  authorize  the  Soard  of  Public  orks  to_ 
purchase  such  supplies  and  raaterial  as  it  may  deem 
necessary  for  the  work  of  its  department  under  suoh  con- 
ditions and  regulations  as  "the  Soard  of  Supervisors  may 
by  ordinance  prescribe. " 

7/hile  the  section  referred  to  by  the  learned  judge  in  his  deoision 
was  not  the  one  which  I  have  mentioned  in  the  first  oart  of  this 

opinion,  tho  language  of  the  decision  is  broad  enough  to  cover  the 

situation  here. 


• 
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The  Board  of  '-upervisors  have  by  Ordinance  No. 4446 
authorized  the  .board  of  xublic  orks  to  purchase  the  supplies, 
materials,  equipment,  etc.,  nee |  sary  for  the  construction  of  the 
Hetch  Eetchy  project.   I  am  therefore  of  the  opinion  that  further 
authority  from  the  iioard  of  ,u  orvisors,  or  any  of  ite  Committees, 
to  make  such  purchase  is  unnecessary,  irrespoctive  of  the  amount 
involved,  and  that  the  Board  of  Public  .orks  is  fully  authorized 
to  make  the  purchases,  subject  to  the  rrooedure  prescribed  by  the 
Charter  and  Ordinance  No. 4446,  regulating  the  letting  of  contracts 
where  contracts  are  necessary. 

Respectfully, 

City  attorney. 


CITY  BIGIIfiEB. 


- 
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Vion\<i.cy  ?th,lr-l    . 


Subject:   Wo  Uxtra   Uo:  iponoation  to 
Contractor  by  re   boh  of  rec  tion 

of  federal   >bod  AcUinistr  tion. 


%^: 


Board  of   supervisor    : 
Oentlemen: 

Your  Committee  on  su  >  dies   requoott  ry  opinion  as  to 
whother  there  is  any  legal  action  t) -.at   cm  be  taken  to   relieve  the 
Liberty  Dairy  Company  from  its   contract   with  this   City  and  County 
for  milk  supolied  to   the  varioue   departments.      Acer,  fug   tide 

request  is  a  copy  of  a  letter  addressed  to    Mil   Con.ittee  by  the 
Liberty  Dairy  C  v    on  January  24th,1918,    lotting  forth  that   the 

Liberty    Oairy  Company   signed   I   contract  with  the  City  and  County  of 
Francisco  for  Milk  at    2§i£  per    gallon.      The  st<  toment  is  made  in 
said  letter  that    sail  contract  was  based  on  a  contract   arice  with 
the  producers   of  Milk  at   18|V  per  gallon  f.o.b.     ,an  Francisco.    Slaoo 

k    t|   e,    upon  reco  tion  of  the   \  ederal   -ood  Admin  i  strati  on 

xaade  to   all   milk  producers,    the  co;t    of     ilk  purchased  by  the  Liberty 
Dairy  Com? any  has  been  increased  to  P8/  nor       lion,   this  nriee  being 
3/  MTi    fcnaa  it   is   receiving  from  the  City  and  County  under  its 
contract,      Xao  statement  is   alao  oloio  that  the  cot   %€  handling   each 
gallon  of  milk  is  tf/,    uo   that   at  resent   time,    said  Liberty    Jairy 

Company  is  suffering  a  loss   or  9jt  lion  on  each  gallon  of  i  ilk 

delivered   to  the  City  and  County  of   tea  .e'rancisco  under  this  contract. 
Said  Liberty  Dairy  Co  nip  any  asks  if  there  is  any  way  it   c an  obtain 
additional   compensation  for  tall  /Ilk. 

Opinion: 
'Dae  City  and  County  of   -Jan  Is  >o  under   the  Charter  ...atces 

annual   contracts  lor  tupplioi   to  be  furnished  to  the   different  depart- 
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ed  to   thou        It  +u*  n<+, 

^  the  Clty  Pnd  CoU;1ty  vculd  at   tfcl,  ui  e 

0)    .eel  and  terfcfcnate  tha  contract   o-  -  •  • 

"o-ald  T>lace  itself  in  the   ooaitl*.   •«  •     . 

""  "  tl0»   of  >•**  cozened  to  buy  gl|  f0P 

^cle,.^taint^^nnRrTret>1;^  .,0,cuurset0_ 

price  f«  uu  ,,lr    ,  ■  -.„ 

Liberty  fctfyy    Co*.nF  ny. 

'    ^"'    -  -">•  xor  additional 

L°"   fr0r  County  UWM        ■ 

I    i-    Uiat    coj„Dxiance  with  its 

Matvact   would  Inteiv 

•*"   ant,ci^tcd  tt   the 
•I    c  thai    .*«   Co„tr,ct   am#   o.ntrrea  into; 

The  ^_e   C.)rt   ,s  t]_r  ^        t  9> 

93  leys   down  thi  j      lplf.  ",a*e 

"The  fret   that    eoraolia«c« 
greatei    e  intioii,  "  "ntJ«*  •«*  !«****■ 

Parties   aui   jurte    eannot   -«  "    Wuld  r'° '     '  Lent 

absolved  t  tract   aae      - 

cult,    o,    ttnuau 

-       *  «•»)•  -    excise  hin. 

In  the  co  oJ  v  -  „    . 

•  r«J  ;.ait  Ceapaay,    | 

page  i.,    t    v,ifcJ  noUrt    yf.jd: 

0    rule  ir      t s - 1    if         .-r 
It    ie   none  the   1  es,   a   oriaeh        "  -    P0?*1**    »■ 

have  b  oll     unaM    *"•  hj 

oi«t   in  the  nature  If  the  mJT 
**mt>   if  th€    ,.rt  *rt«t  in  the  in- 

. --.rty  vcrho   eaaeed  i 
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the  contract.   If  a  party  expressly  undertakes  to  do  a  thing 
lawful  in  itself  and  not  necessarily  impossible  under  all  the 
circumstances  and  does  not  do  it,  he  must  make  compensation  in 
damages,  though  the  performance  was  rendered  impracticable  or 
even  impossible  by  some  unforeseen  cause  for  which  no  provision 
is  made  and  over  v/hich  he  had  no  control,  but  against  which  he 
might  have  provided  in  his  contract.   The  rule  has  its  found- 
ation in  common  sense  and  honesty  and  compels  parties  to  abide 
by  their  contracts.  Any  other  rule  would  leave  all  contracts 
in  a  sea  of  uncertainty  without  rudder  or  compass.  (Citing 
Authori  ties) 

In  the  case  of  oample  vs.  Fresno  i-'lume  etc.  Co. 129  Cal. 
page  227,  the  court  lays  down  this  doctrine: 

"■•*  would  it  be  a  defense  that  the  law  has  rendered 
it  difficult  or  very  expensive  to  perform.  The  rule  is  if 
performance  is  in  itself  possible,  there  is  a  breach, although 
the  obligor  himself  may  have  become  wholly  unable  to  perform. 
To  warrant  the  application  of  the  principle,  the  ii  possibility 
must  consist  in  the  nature  of  the  thing  to  be  done  and  not  in 
the  inability  of  the  party  to  do  it;  or  as  it  is  sometimes 
termed  by  an  impossibilitas  rei  as  distinguished  from  im- 
possibilitas  facti.  If  the  thing  could  be  acconvplished  by  any- 
one with  proper  means  and  the  reguisite  skill  and  knowledge, 
the  promissor  was  not  less  answerable  because  it  was  impossible 
to  him.   The  principle  deducible  from  the  authorities  is  that 
if  what  is  agreed  to  be  done  is  proper  lr  lawful,  it  must  be 
done.   Difficulty  or  improbability  of  accomplishing  the  under- 
taking will  not  avail  a  defendant.   It  must  be  shown  that  the 
thing  cannot  by  any  means  be  effected.  Nothing  short  of  this 
will  excuse  non-performance." 

A  distinction  must  be  drawn  between  oases  where  a  statute  is 
passed,  rendering  performance  of  a  contract  impossible  before  the 
expiration  of  the  time  for  its  performance  and  the  present  case  in 
which  the  effect  of  the  order  of  the  Food  Administration  does  not  of 
itself  render  the  performance  of  the  contract  between  the  Liberty 
Dairy  Company  and  the  City  and  County  impossible,  but  merely  serves 
to  increase  the  cost  to  said  Dairy  Company. 

It  is  my  opinion  therefore  that  the  City  and  County  of  San 
Francisco  riannot  pay  the  Liberty  Dairy  Company  any  additionao  com- 
pensation for  the  milk  delivered  by  it  to  the  City  and  County,  for  the 
reason,  as  announced  in  the  decisions  quoted  above,  that  the  increased 
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price  of  the  milk  to  the  Liherty   Dairy   Company   constitutes  no   re:  son 
for  the  payment   of  any  additional   condensation. 

Respectfully, 

City  Attorney. 
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.February  8,   1918. 

SUBJ.E2CT:   Removal    of  Pipe  Line 
By  United  Railroads. 

Gentlemen: 

I  am  in  receipt  of  your  coniunication  of  the 

1st  instant  as  follows: 

"The  United  Railroads  of  San  Francisco  thru  its 
Maintenance  Engineer  B.r.  Legare  has  made  application 
to  this  Board  for  permission  tonexeavate  paved  streets 
for  the  purpose  of  recovering  an  abandoned  salt  water 
pipe  line,  this  line  extending  from  the  property  of 
the  company  at  McCoppin  and  Otis  streets,  along  Otis 
street  to  11th  street,  over  11th  street  to  Bryant 
street,  and  thence  across  Channel  street  to  Bryant 
street. 

The  pipe  line  was  originally  laid  betv/een  Market 
and  Valencia  streets  and  the  Bryant  mi  Alameda  streets 
power  stations. 

/ill  you  kindly  inform  this  Board  whether  the 
United  Railroads  of  San  Francisco  has  the  right  to 
excavate  paved  streets  for  the  purpose  of  dig  ing 
up  this  abandoned  main. 

If  possible  it  is  desired  to  have  your  opinion  on 
this  subject  for  the  meeting  of  this  Board  to  be  held 
February  4,  1918,  at  10  o'clock  A..:." 

OPIIIOI: 

Section  9,  Chapter  I,  Article  VI  of  the  Charter 
gives  to  the  Board  of  Public  "/orks,  charge,  superintendence 
and  control,  under  such  ordinances  as  may  from  time  to  time 
be  adopted  by  the  Board  of  Supervisors  ':  of  "the  laying 
do?m  and  taking  up  of  gas,  steam  and  water  pipes"  etc. 

Ordinance  2201,  (He w  Series)  approved  March  3rd, 
1913,  regulates  the  making  and  refilling  of  excavations  in 
the  public  streets,  alleys,  sidewalks  and  other  public  places. 
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Section  1  thereof  provides  generally  that  it  shall 
be  unlawful  for  any  person,  firm  or  corporation  to  make  i 
excavation  in  any  public  street  for  the  installation,  repair  or 
removal  of  any  pipe  etc.  without  first  obtaj      'rom  the 
Board  of  Public  [forks  a  written  certificate  that  such  person, 
firm  or  corporation  is  entitled  to  make  such  excavation. 

The  ordinance  then  provides  certain  rules  and  regula- 
tions to  be  observed  in  the  deposit  of  sufficient  money  to  cover 
the  cost  of  inspection  and  the  restoration  of  the  street  as 
well  as  the  manner  in  which  the  work  shall  be  done.   It  is  quite 
lengthy  and  it  is  unnecessary,  for  the  purpose  of  this  opinion, 
to  quote  further  from  it. 

On  August  1st,  1904,  the  Board  of  Supervisors  granted 
to  the  Market  Street  Railway  Company  the  right  and  privilege  to 
lay  down  and  for  a  period  of  50  years  to  maintain  a  pipe  or 
pipes  for  carrying  salt  water  in  and  along  certain  public  streets, 
enumerated  in  the  ordinance,  granting  said  right,  to -wit,  Order 
o.  2787,  page  371  of  the  Book  of  Franchises. 

I  assume  for  the  purpose  of  this  opinion,  that  the 
rights  granted  to  the  Market  Street  Ry.  Company  have  been  as- 
signed to  the  United  Railroads. 

By  virtue  of  said  Ordinance  the  Market  Street  Ry. 
Company  had  the  right  to  install  said  pipe  and  the  United 
Railroads,  as  the  assignee  of  said  Company,  has  the  right  to 
remove  the  same,  the  franchise  period  not  having  expired. 
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The   removal   of   said  pipe  must  be   governed  by  the 
provisions  of  Ordinance  2201.      The   Supreme   Court  la   tkfl    matter 
of  the   application  of  Xellerman,  for   a  writ  of  habeas  corpus, 
166  Gal.   p.    770  held    that  even  a  corporation   ongyjgod   in  the 
business  of  supplying  gas  to   Vac   inhabitants  of   this  City  and 
having  a  vested   o one ti tat ional   right   to  use   the    streets  for 
laying  its  mains,   must  comply  with  Ordinance  2201.      As  the 
Court  said,   on  page  773: 

"But,    in   order   to   protect   tfcfl   streets  against 
unwarranted   intrusion  by  persons  not  entitled  to 
exoavate  them  and  to  secure  the  municipality  against 
damage  to   its  streets,    thu   ordinance  rehires   evi- 
of  the   ri:ht  and  a  deposit   to   cover  damages." 

Respectfully, 

City  Attorney. 


BO'uRD  OF   PUBLIC_0KX3, 


/ 

February   25th,    1918. 
J  K3T:      In   re  United  Kn.il roads   of 
Baa  Jr-.  ooiacc.      .'or  refund  of  |U, 
paid  for 

sixteen  auto    tvuc-s  used  in  the  *%~}& 

opr.r   ticn   of   the   Company's    ousiness. 

Gentlenen: 

I   am  in  receipt   of  your  renue.<;t   for  an   opinion  dated 

February  4th,    1913,    as  follows: 

■fcf   direction  of  the  finance   ^a:dtt«e,    I  transit 
hererith  the  claim  of  the  United  itailroads  of   Jan  tfrs-ncitrco 
for  a  refund  of  |M«   paid  under  duress   for     unieipal  Licensee 
on  sixteen   auto  trucks  helon,  irijj  to  the  Company  and  used  in 
the  operation  of   the   Bt  .  '      business. 

fhe  Corn  ittee  desires   to  be  advised  as   to  whether  this 
is  a  clf-im  that   chould  be  refunded." 

: 

jection  14,    article  AIII,    ouhdi  vision  A  of   the  oon;-.ti  tution 

<f  this   ^tste,    adopted  in  1010,    provides   lor  a   state  tax  to  be  levied 

,      11    r-  ilroad  companies,    including   street    r-  ilways   and  based  on  a 

percentage  of  the   receipts   of   ouch  co    o>nie  .,    etc.      It   provides   as 

follows: 

"i\ll    railroad  Le~,    i  icludi»f  street    rail    :yR, 

whether  operated  in  one  or  more   counties  •  *  •   shall   annually 
pay   to  the  »tote  a   tax  upon  their  franchisee,    rordvays,    road- 
beds,   rails,    rolling   stock,   poles,    wires,   pipe-,    cnnals,    con- 
duit;,   ri  iits  of  way,    and  other   property,    or  t  thereof, 
ueed  exclusively  in  the  operation   of  their  bu<i  imi   in  this 
ottte. 

..ueh  taxes   oh?  11  be  in  lieu  of  all   other  taxes   and 
licenses,    state,    county  and  municipal,   upon  the  property  above 
cnuuerr.ted  of  such  toapaaiaa   except   as   otherwise  in  this 
section  ">rovided." 

Assuming  that  the  auto  trucks  in  question   comprise  «   p^rt 

of   the  operative  property  of  the  united   dcilroads,    they  are   exe 

u   dcr  section   14,    Article   XIII,     subdi vision  A  of   the  Constitution  of 

tlie  ~>tate  of  California  from  all   M  .\-  i-   1   or  county  taxeo ,   other 

than  those  provided  by  the   Constitution. 
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In  the  case  of  Ban  Franalae*  vs.  i; cific  Tel.&  O'ol.  Co., 

166  Cal.,£47,  the  Court  says: 

"The  constitutional  amendment  ..orked  a  :  adical 
change  in  iho  system  of  taxation  in  this  State*  Broadly 
speaking,  iho  purpose  of  the  ehange,  as  is  well  known, 
was  to  divide  the  suh.jocts  of  state  and  local  tax  tion 
by  imposing  upon  persons  and  corporations  engaged  in 
certain  eallloga  —  those  of  rublic  service  corporations, 
insurance  companies,  banks  and  trust  eostp;  nies  --  the 
obligation  to  pay  carta la  taxes  to  be  a  )lied  exclusively 
>to  state  ;ur  oses,  At  the  same  time,  .ho  orson^  engage! 
and  the  property  employed  in  these  callings  were ,  to  a 
greater  or  less  do,.ree,  to  be  fraa  from  ;he  burden  of 
local  taxation." 

In  the  letter  of  transmissal  facts  are  stated  which  i  true 

would  make  the  payment  one  iade  under  duress. 

In  the  case  of  Bruraagin  vs.  Tiliinghast,  18  Cal.  ,p«l~66, 

the  Court  says: 

Generally  to  constitute  such  compulsion  or  coercion 
as  to  render  the  oayment  involuntary,  there  must  be  some 
actual  or  threatened  exercise  of  power  possessed,  op 
supposed  to  oe  possessed,  by  the  iarty  exacting;  or 
receiving  the  payment 4  over  the  person  or  >ro  orty  of 
the  party  naking  the  a:  lent,  from  wVich  the  latter 
no  other  leans  of  immeclii  te  relief  than  by  ;r\  ncing  the 
money. " 

Therefore  if  the  facts  as  stated  by  Ihe  United  Railroads 

are  true  it  is  entitled  to  a  refuncl  of  the  tax  in  question. 

Respoctfully, 


City  . ttorney. 


BOiiHD  OP  SU.JRVIb'   . 
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SOBJECT:   lleeneea  -   Bti  to 

:   City  Ordin  nee. 


*1 


Gentlemen: 

I   am  in  receipt   of  rear  ro;ua..  o   inion 

under  date   of   February  22,  191ti,   as  follows: 

April   7th,    li>17   i   t)ill  lice  11  men   « 

In  the  plumbin     uwii.c,-.,   la    ■  a   State  of  Call  -e 

operative  revive.     rfhe   bill  provide)  »iat- 

ment  oi   aa  axaalalag  beard  i  i  eaea  ,  aaa 

been   a  ^   Ssxi  Fr<  I     'ith 

power  to  held  »  alarieart    eeoor  lag 
to   the  provisions  of   this   act. 

Section   6  oi   the  Act   ct    .  t  nothing  in  the   act 

shell   supersede  or  replace  the  power     o*   Bearda  of  KeeUSi 
or  Health  Officer  bartered  eittea. 

arisen,  find  haa  bees  "ted   to   the  Bo  art  of  Bealth*   as 

follow: 

In  taw  Bltj   aad   G        t  lOiaee  a  plaa&lag 

4  Sralaage  ordlaaaee  ia  of  active,  ;  .her  re- 

visions 11  fc  ewter  plaabera  before  beinp 

permitted  to   do  business  in   this   ait  I    to  it  file 

application  vita  tka  Board  of  Health,  n^ss  eatiaf  ote 
iaatioa   of   competency,   receive   a  certificate   or  license   and 

mlaa  a  bond  to   comply  with   the    provisions  of  the  law 
and  then  only  art  Shop  entitled  to  aaajage  ta      m  baalneee  of 
plumbinr.     Does  Beotiea  6  of  State    Let  preolude 

necessity  of  Beater  pltaeeera  in  8aa  :-oo  from  r    -i  -.ter- 

lag  with  trie  State  Board  of  n limiting  Brawl  noa  n 

.oo  County,   or  ftoee  the  lieeaae   issued  by   tne   Baa 
fraaeieeo  Board  oi  Bealth  satisfy  the  law,  whether  or  not 
the  master  plumber   it:   aataallf   and    personally  I    in 

doin;-  plaajaiag  work« 

An  aarl  •»  to  thia      lei  fcioj     U    req  Looted  by 

Beard   of  Health  for   the  reaeen    bha1  Itat      i  ■  placed 

oh  16,   1918   as    .    o   time  li  lit      or  both  master 
journeymen  to  re  [later*11 

OPI/I  .  : 

BM   state  low  to   which  you  refer  olassific  c   plajpfeera 

aa   "master  plumbers"   aai   journeyman  plumbers"   and  definer 

terms  as  follows: 


-2- 

( a)  "The  terra  'master  plumber*  means  one  who  has  an 
established  place  of  business  and  works  by  controot. 
(h)  The  term  •Journeyman  plumber*  means  one  who,  as  an 
employee,  personally  installs  plumbing  work,  but  does 
not  mean  a  helper  or  an  apprentice  working  under  the 
direct  personal  supervision  of  a  plumber  who  holds  a 
temporary  permit  or  a  certificate  of  competency  isnued 
pursuant  to  tae  provisions  of  this  act." 

It  provides  in  Section  2  thereof  as  follows: 

"It  shall  be  unlawful  for  any  journeyman  plumber 
or  master  plumber  in  any  citj  or  town  maintaining  a 
public  sewer        to  personally  install  any  plumbing 
or  drainage  s  tern  or  portion  thereof  unless  he  shall 
first  obtain  a  temporary  per  lit  or  a  certificate  of 
competency  issued  pursuant  to  and  as  provided  for  in 
this  act." 

The  act  then  goes  on  to  provide  for  the  appointment 

of  a  board  of  examiners,  the  giving  of  examinations,  etc. 

Section  6  of  the  act  provides: 

"Nothing  in  this  act  contained  shall  be  deemed 
to  repeal  or  in  any  manner  supersede  the  authority 
conferred  upon  the  board  of  health,  department  of 
public  health,  or  health  ofiicer,  by  the  charter  Of 
any  incorporateo  cit.y  or  cit\  and  county,  or  the 
power,  under  such  charter,  to  enact  ordinances  providing 
for  the  conduct  of  any  of  the  matters  and  things  embraced 
within  the  terms  of  this  act." 

Ordinanoe  No.  616  (New  Series),  known  as  "The 
Plumbing  Law"  provides  in  sections  164  et  seq.  for  the  issuance 
of  licenses  to  master  plumbers,  after  examination,  by  the  Board 
of  Health. 

The  term  "master  plumber  '  is  not  defined  in  the 
ordinance.  However,  I  am  informed  that  the  expression  as 
commonly  used,  end  as  interpreted  by  the  Board  of  Health  in  the 
enforcement  of  this  ordinance,  has  the  Bams  meaning  as  that 
given  to  it  by  the  State  law. 
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»  i  -  •      :  bo  attain 

n  licence.      I'he   St  ito  law  8    pliea    only  to   suen  maste:  ,ors 

:s   "pcn:j.  ,-otHll   any  plwaMjag  or  dr.  99    pertlOSI 

thereof.  r     I2;    .    i.  is  bro 

te  law,    and  sti    >:  ber  plumbers  saw   concerned   the  license 

provioijix.'  oi*  tha   Ordinance  cover  ever     c    m  ,.  . .    State 

Act     -         apply*     I  a  -:  ir.ion   that  aaater 

plaabera,   bci,  tie:     bo  re  a  licc^e   ua^er  our   C  ee, 

hn  n  by  section  I  o_  at  i'ro.i  ban  necessity  of 

sec^rinF  a  licence  unuc  Itate   Act. 

In  this  conclusio     I  ort  el    an  opinion 

adureaciK    to    the  Aero  ;      0    ^la^bcm.'   ig.ocL   Aon   fj    flan  AU  -0, 

Oal«#   £ro;a    bac    Attoiwe}/    Gcaer.-l's   office    0  If,    1J.  ., 

After  Beotlon   0  ox    the    State   Act   t.iat  opinion  sr    ..: 

"   here   therefore,  feted  in 

the   State  law  are  proviaeu.  for   ana  regalaten  by  c.  charter 
ox'   an   incorporated   city,    or   kqr   ordimnci;   0..   anafe]   ui.  I 
on?  ote<  '  -  i"   •  ccji,  er 

such  charter,   it    vjald   see  a   to  iollov/  freai  sectio      0 
ox  -  te  law  that  a  maetear  or  jeasnejam   plashes 

not  r    aiivod  vo    also    aeajply    sith    aha    state  law,   in  order 
to    be   entitleu  tc   oonu.nju   0,     ;  e   in   his    oaciness   within 

BQeb    eit,.  . 

I  tiiera-njr.  I  -or 

mast-  in  this  el       cj.im;  to  aeoare  licensee  un  or 

Ordin  .icv  Ao.  Glr  (Dew  oerLeu).   Jonrneymosi  pi.imberi  must,  of 

course,  secure  lio      as&ex  1         ] 

otfallj , 


rar  Oity  Attorney. 

BJ     .  . 
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'.arch  life.   191h.  ty-n    A 

>ject:  oi'  -ection  /C      I      >^ 

||    >f   the      i.cense  Ordlnanoe  to  (J       f       <^     * 


•.Arch  Sth,   1918. 

i  es. 


I   am  in  receipt   of  your  cownuniction   as   follove: 

"I   herewith  transmit   to  you  a  copy  of  a  letter  I    received 
frta  the  southern  ixcific   Company,        ill  you  kindly   look  up   tie 
aue&tion  involved  and  s.Uvis«    -e  as  to   whether  thii      r.iinrnce  ap- 
plies  to    Companies   such   as   the  Southern  I'Scific  and  ot)i   rs   doin;:  a 
like  bus  in  ear.  V 

Southern  Paeifii  Co, 
Lfiice  ;f  i'lx  At.orney,    CG      »r;et    St »,    i*0O»  812. 

Veto,   11,    1918 

.    udward  i1. 
City  &  bounty   lax  Collector 
City  H  -11 ,    ■>*»     ri   ia  :  too, 

r  Sir:  . 

Our  Passenger    Departi  ent  has   adrlsod  ■•  thai  you  M*w 
i  been   collecting   fr  license   of  vlO  per   quarter  under 

Section  65  of    *LiOO»»e      rdinaaete"   if   the  City  *   County  of 
r   ■! c i  «cc   a ■   t olio  m : 

«;iv«-:r.         '       if    ti**  »*  ••rporstien  Miataluag  or  con- 
duct inn   any   atar.e  UN   ■  ;     '   '"!  cr  ■•*••  v-hiclea   ahP.ll 
Ml  a  license  of  t«a  (10 J    dollar*    ••   r  qu<  rter. 

I  are  eot   really  »n  egeney  of  t  b«  g  *•••    '   l    in*i 

in  the  sem.e   in   w   id,   it   ie   intended  in  that    ordinance,   ftlthowgfc  I 
suppose  the  act   of  selling  a    tleket   ie  an  aet   of  a&eney. 

•    io    eiB*>ly,    v.hen    I  f    wyntc    to    ft    to    a 

point   on  the  stage  lie  whieh  eeaneeted  with  our  line,    bo   ■  ell  him  a 
through   ticket  jui.t   ae   wo  would  ov  r  any  •onneeting  n  il*ou.    ihat 
is.    and  always  baa   been  ft   part   of  the   regulal   ■    •,i.!«as   of  r-j'rord 
oo^aniM.    w  •     -  ,    dilution- 1   a^e-^cnt«   taxing 

railroad   v  on  their  grows   rooolpts,   an  Ing  euco  a  tax 

ip   lieu  |fl    9V  ,   frae  us   fro     vr-tettf  ftWMlUi 

obligation  M  I  I    at    otherwiWO   be  under    to  pay   thii  licence.      uee  11  I 
case  of  Oity  ft   County   of   Sftft    fouiftifts*   fft,    1**1  fit   Tcionhoi- -  e- 

«rHnh  Co..    46   Cw.1,    Dec.    707. 

.'ill  you  Kindly   refer  this  matt«r   to  your  City  Attorney 

and  adv-Ue  hi  a   fOn«ltttiO»«1  A+ir.vn-v" 

tfour:;  truly     .   0,    0Ofnl,X*i  MttrMf 

I  : 

<ur  Juproao  Court  in  ft*   i-rftiicisoo   f».   Pacific   1  .lephono  and 
»,1#gr  y.    166   C:  1.244,    h-  U    I   -t    section  14   of  Article  ALU   of 

the  Constitution  of   Calj  i    P   •»■<     I    &^c   *«  on  °^t9in   claa.es  of 
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corporations,  including  railroads,  entitles  such  corporations  to 
exemption  from  all  other  state  and  local  taxes,  including  license 
taxes.  If,  as  stated  in  Mr.  Cowden's  letter  to  you,  the  Southern 
Pacific  Company  only  sells  tickets  on  stage  lines  as  a  part  of  a 
through  trip  in  connection  with  their  own  railroad,  I  am  of  the 
opinion  that  the  selling  of  transportation  on  the  stage  lines  is 
merely  incidental  to  their  own  business,  and  they  cannot  be  required 
to  pay  the  license  tax  referred  to.  However,  if  they  make  a  practice 
of  selling  transportation  on  independent  stage  lines,  not  as  a  part  of 
a  through  trip  on  their  own  road,  but  wholly  on  such  stage  lines,  they 
are  stepping  outside  of  their  business  as  a  railroad  in  so  doing,  and 
would  be  subject  to  this  tax. 

Respectfully, 

City  Attorney. 
TAX  COLLECTOR. 


March  6th,  1918. 

subject:  rv  -n  ^ 

Legality  of  Ordinance  0.4453.  V^       \     t\ 

Gentlemen: 

I  am  in  receipt  of  your  letter  of  January  30,  1918,  in  which 

you  ask  to  be  advised  as  to  the  legality  of  Ordinance  l\'o. 4453, New 

Series. 

OPINION: 

Section  1  of  this  Ordinance  provides  as  follows: 

"Every  member  of  the  Police  or  i'ire  Bffartment  of  San 
Francisco  injured  while  in  the  performance  of  his  duty, 
shall  he  entitled  to  medical  attendance  and  care  in  the 
San  Francisco  Hospital." 

"He  shall  upon  request  be  admitted  to  the  Municipal 
Vard  of  the  hospital  and  regain  until  cured,  without 
expense. H 

The  purpose  of  this  ordinance  is  to  give  to  firemen  and 
policemen  injured  in  the  performance  of  their  duties  the  same 
right  to  receive  medical  treatment  as  is  given  to  other  employees 
of  the  municipality  by  the  orkmen's  Compensation  Act. 

The  Board  of  Supervisors  are  given  power  by  the  Charter 
to  establish,  maintain  and  regulate  City  and  County  Hospitals, 
Subdivision  11,  Section  1,  Chapter  II,  Article  II.  The  Charter  does 
not  attempt  further  to  provide  who  shall  be  received  as  patientt  or 
under  what  conditions  persons  shall  be  treated  therein.   Those  are 
matters  left  to  the  discretion  of  the  Board  of  Supervisors.   The  term 
regulate  as  used  in  the  Charter  provisions  above  referred  to  means  to 
provide  rules  for  the  conduct  and  operation  of  City  and  County 
Hospitals. 

This  ordinance  providing  hospital  and  medical  treatment  for 
policemen  and  firemen  injured  in  the  performance  of  their  duties  is 
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one   "regulfting"  the  City  and  County  Hospital  and  in  my  opinion, 
it   is  within  the  power  of  the  Supervisors  to  adopt  the  same. 

I  therefore  advise  yfcu  that   Ordinance  No. 4453   (^ew 
Series)   is  legal  and  valid. 

Respectfully, 

City  Attorney. 
BOARD  OF  1L3ALTH. 


- 
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■  reh     1     .,1913. 

:      Lock- era    bin  c.  ine  in 

the  vicinity   of  12th       Qtia    ,\t      U  .  ex  -j  u 

fientleiuen: 

I    ns   in  receipt   of  your  co-^u  lection   of   the  let   instant 

referrint>   uo  me  for  an  opinion  a  cent- urdc    Jrsn  fM    -i  ty     ta    ineer, 

.  ..  .   0'Shaughneaaya    a:     i-o  whether  or  not  a  per:  it  a  legally  grant «4 

to  the    .extern  Contracting  C  spany  to   operate  a  rock  crusher  at  18th  and 

jiccion      treets. 

i'he  coiajiiunicfition  froai  Mr,    ~  ,:jh?u;;V  if  ■clorer?    b  tad   the 

».-eetern  Contr-  ciin:;   Go?  3   the   cont w  ct   far  the  construction  of  the 

outer  tr-cks   on  Market   street   fro;.   Van  Kens    -venue  to  Seajey     treet,   the 
specify  ort.1  one  for  i&hich   provide  that  the  p&vin,    base   ran»T<i1  fcr  the 
track?  may  be  re-crushed  and  used  for  ballast   fcr  t"  -    at     line  and  t 
it   is  desirable  to  era.  h  thia  material   in  a  rock  crutihin^;  machine  on  (tis 
Street  near  12th  street  imstend  of    ur  '  z  |tt£  this  vrork  98  t    street 

aleng  the  line  ol"  the  new  const  ruction,  thus   r-  0    i  1     the   tacura  of  a  great 
deal   of   nuisance  and  ee&plaints  fvaai  the  nerchnrits  and  general  public   on 
Market   street   and  prewaRting  edded  i ao    wsnience  to  traffic. 

The  City    toginaaf  r»fers  to   Ordirti-nce  I*.    945  afeiofc   establishes 
a  certain   district   within  which  it    efcall  be  unlr^rf'ul  to  operrte  a  reck 
crusher  and  Or  dl  nana  a     0.   !*???>   (lew  Series)    which  rt-uire*  that  a   paaait 
by  your  honorable  Board  be  granted  to  all  ptr   ons   deatrin^  to   opernte  a 
rock  cruoher  out -j.de  of  the  ©ranasilMNl  limits. 

I   I      : 
Ordinance  la.   945  without   exc    tion  or  coalition  prohibits  tlie 
establishment,   sal    tena»«a  ana  u   e  of  any  rock   cru      i  n  ,    .       ever 

operated  within  a  certain  territory  dewciloed  tn^rein,   which  include*  t    e 
bio--    in  ahicfc  it   is   designed  to  --a  rock   ai  tain*,      'the 
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establishment   of  a  rock   crushing;  machine  at  the  point   designated  by  the 
City  iSn^ineer  is   therefore  expressly  prohibited  by  Ordinance  No.   945,   and 
the  fact  that  the  party  desiring    to  crush  rock  at  this  point  has  a  public 
contract   to   do  certain  work  dees   not   relieve  him  of  ooi  -oliance  with  the 
ordinance. 

Ordinance  We.   1733   (Hew  Series),   approved  Kovearber  29,1911, 
requires  a  permit   from  the  Board  of  Supervisors  for  the  establishment  of 
any  rock  crushing  machine  in  all  portions  of  the  City  and  County  ef  3an 
Francisco  where  reck  crushing  machines  are  not  absolutely  prohibited, 
that  is,    in  all   portions  of  tian  I*raneisc«  not  described  in  Ordinance  So. 
945. 

In  order  therefore  to  allow  the  establishment  of  a  rock  crushing 
machine  at  the  place  indicated  by  the  City  iSngineer  for  the  purpose 
specified  in  his  letter  *hich  place  is  now  by  Ordinance  Ho.  945  in  the 
district  where  rock  crushing  is  absolutely  prohibited,   it  will  be 
necessary  for  your  honorable  Board  to  aaaend  said  ordinances  so  as  to 
permit  such  establishment. 

Bespeot  fully, 

City  Attorney, 

BOARD  OF  SU£ES¥X£iOKg$ 


SSQ'B/lM 


March  25,  1918. 
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SUBJECT:  Selling  School  Lots  and 
Purchasing  Others. 


Gentlemen: 

I  am  in  receipt  of  your  communication  as  follows: 


T]s 


"By  direction  of  the  Public  Buildings  Committee 
of  the  Board  of  Supervisors,  I  am  transmitting  herewith 
a  communication  received  from  the  Bgard  of  Education 
relative  to  the  sale  of  certain  described  lots  reserved 
for  school  purposes,  in  accordance  with  the  provisions 
of  the  so-called  "Van  Hess  Ordinance"  (Ord.  Ho.  855, 
approved  June  20,  1855) . 

'2h.e   Board  of  Education  recommends  the  sale  of 
these  particular  lots,  and  the  purchase  of  certain  other 
lots  in  lieu  thereof,  for  school  purposes. 

The  Public  Buildings  Committee  desires  to  be 
advised  as  to  whether  the  Board  of  Supervisors  has  any 
authority  to  sell  these  school  lots. 

Your  early  opinion  on  this  subject  is  respectfully 
requested." 

Section  11  of  Chapter  II,  Article  II  of  the  Charter 

provides  as  follows: 

"Whenever  the  Board  of  Education  by  resolution 
shall  determine  that  any  of  the  lots  of  land  reserved  for 
school  purposes  in  accordance  with  the  provisions  of  the  so- 
called  Van  Hess  Ordinance  (Ordinance  Ho.  855,  approved  June 
20,  1855),  and  located  westerly  of  Arguello  Boulevard 
(formerly  First  Avenue)  and  the  southerly  projection  thereof, 
are  inadequate  by  reason  of  insufficient  size  or  unsuitable 
location  for  use  as  sites  for  school  buildings,  and  that 
the  public  interest  and  necessity  requires  the  sale  thereof 
and  the  purchase  of  lots  of  land  in  lieu  thereof,  as 
additions  to  ether  sites  for  school  purposes,  such  Board 
of  Education  may  recommend  to  the  Mayor  such  sale  be  made. 
If  the  Mayor  shall  concur  in  such  recommendation,  the  Board 
of  Supervisors  may  make  such  sale  in  the  manner  provided 
in  Section  9  of  this  Chapter.  The  proceeds  arising  from 
such  sale  shall  be  used  exclusively  for  the  purpose  of 
purchasing  lands  for  sites  for  schools  or  for  additions 
to  existing  sites." 

All  of  the  lots  of  1-and  reserved  for  school  purposes 
located  west  of  Arguello  Boulevard( formerly  1st  Avenue)  and  the 
southern  projection  thereof  were  selected  and  set  aside  by  the 
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Oommittee  on  Outside  Lands,  consisting  of  Supervisors  Charles 
H.  St any an,  A.J.  Shrader,  H.  Beverly  Cole,  Monroe  Ash bury,  Charles 
Clayton,  appointed  under  "the  provisions  of  Order  Ho.  800  of  the 
Board  of  Supervisors,  approved  January  14th,  1868. 

The  report  of  the  Committee  on  Outside  Lands  was  filed 
December  7th,  1368,  in  which  report  the  Committee  selected  91 
school  lots  aggregating  68.21  acres.   The  history  of  the  proceed- 
ings relating  to  the  selection  of  said  school  lots  trill  he  found 
in  the  uunicipal  Reports  of  1868-9  commencing  on  page  555  to  and 
including  page  579. 

The  communication  transmit ted  to  me  by  your  Honorable 

Board  received  from  the  Board  of  Education  requests  the  sale  of 

certain  described  lots  reserved  for  school  purposes,  namely: 

SG1BIE5GI1J9  at  a  point  on  the  easterly  line  of  13th 
Avenue,  distant  thereon  225  feet  southerly  from  the  inter- 
section of  the  easterly  line  of  13th  Avenue  with  the 
southerly  line  of  Balboa  Street,  thence  southerly  along 
the  easterly  line  of  13th  Arenas,  150  feet;  thence  at  right 
angles  easterly  240  feet  to  the  westerly  line  of  12th 
Avenue;  thence  at  ri  it  angles  north orl;  and  along  the 
westerly  line  of  12th  Avenue  150  feet;  thence  at  right 
angles  westerly  240  feet  to  the  point  of  commencement; 
being  a  portion  of  Richmond  Block  Ho.  369; 

COLG.KMCIIiG  at  a  point  on  the  easterly  line  of  16th 
Avenue,  distant  thereon  225  feet  southerly  from  the  inter- 
section of  the  southerly  line  of  Cabrillo  Street  with  the 
easterly  line  of  16th  Avenue;  thence  southerly  along  the 
easterly  line  of  16th  Avenue  150  feet;  thence  at  right 
angles  easterly  255  feet  to  the  westerly  linn  of  15th 
Avenue;  thence'  at  right  angles  northerly  and  along  the 
westerly  line  of  15th  Avenue  150  feet;  thence  at  right  angles 
westerly  255  feet  to  the  point  of  commencement;  being  a 
portion  of  Richmond  Block  Ho.  395. 

These  same  parcels  are  among  those  reserved  for  school  purposes 

in  the  report  oi  said  Committee  on  Outside  Lands. 

The  Van  Hess  Ordinance  was  passed  by  the  Council  of  the 

City  of  San  Francisco  on  the  20th  day  of  Juno  1855  and  was  confirmed 
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"by  "taat  body  on  the  27th  day  of  September  following  and  was  alao 

confirmed  by  the  Legislature  on  the  11th  day  of  March  1858. 

Section  1  of  that  Ordinance  provided  that  it  should  be 
the  duty  of  the  Mayor  to  enter  at  the  Land  Office  of  the  United 
States  all  the  lands  above  the  natural  high  water  mark  of  the 
Bay  of  San  Francisco  at  the  time  of  the  admission  of  California  into 
the  Union  as  a  State,  situated  within  the  corporate  limits  of  the 
City  of  San  Francisco,  as  defined  in  the  Act  of  the  Legislature, 
to  incorporate  said  City,  passed  April  15,  1851,  in  trust  for  the 
several  use,  benefit  and  behoof  of  the  occupants  or  possessors 
thereof  according  to  their  respective  interests. 

Section  6  of  said  Ordinance  provided  that  the  city 
should  have  the  right  to  select  and  set  apart  from  the  lands  west 
of  Larkin  Street  and  southwest  of  Johnson  or  9th  Street  as  many 
lots  not  exceeding  137-jr  feet  each,  as  the  Mayor  and  Common  Council 
might  by  ordinance  determine  to  be  necessary  for  cites  for  school 
houses,  hospitals,  fire  engine  houses  and  other  public  cites  neces- 
sary and  proper  for  the  use  of  the  corporation  and  also  lots  for 
other  purposes. 

Section  2  of  the  Act  of  the  Legislature  passed  April  15, 
1851,  entitled  "An  Act  to  Re-incorporate  the  City  of  San  Francisco" 
mentioned  in  Section  1  of  the  so-called  Van  Ness  Ordinance,  defined 
the  boundaries  of  the  City  of  San  Francisco  as  follows: 

The  City  of  San  Francisco  shall  hereafter  be  bounded 

as  follows: 

On  the  south  by  a  line  parallel  with  Clay  Street 
2  miles  distant  in  a  southerly  direction  from  the  center 
of  Portsmouth  Square;  on  the  west  by  a  line  parallel 
with  Kearny  Street  2  miles  distant  in  a  westerly  direction 
from  the  center  of  Portsmouth  Square;  its  northern  and 
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and  eastern  boundaries  shall  be  coincident  with,  those 
of  the  County  of  San  Francisco. 

The   line  referred  to  in  Section  2  was  commonly  known 
as  the  "Charter  line  of  1851",  and  the  westerly  bo.mdary  line  of 
the  City,  according  to  said  Section  2,  was  a  point  between  Devisadero 
and  Broderick  and  extending  south  to  a  point  as  designated  in  Section 
2,  2i-  miles  from  the  center  of  Portsmouth  Square. 

therefore,  there  were  no  lands  for  school  or  other  purposes 
reserved  westerly  of  Arguello  Boulevard  by  the  Tan  Bess  Ordinance; 
all  of  said  lands  were  reserved  by  the  Committee  on  Outside  Lands, 
and  the  Charter  provision  authorizing  the  sale  of  school  lands 
reserved  westerly  of  Argue 11 o  Boulevard  by  the  Van  Eess  ordinance 
is  obviously  meaningless  and  confers  no  authority  upon  the  Super- 
visors to  dispose  of  those  school  lands  lying  westerly  of  Arguello 
Boulevard,  reserved  by  the  Committee  on  Outside  Lands. 

If  it  is  desirable  that  the  sehool  lands  reserved  by 
Committee  on  Outside  Lands  should  be  sold  and  the  proceeds  derived 
from  the  sale  thereof  used  for  the  purposes  indicated  in  Section  11, 
Charter  of  Article  II,  said  Section  should  be  asended  by  correctly 
describing-  those  lands. 

Bespectfully, 

Sity  Attorney. 
30133   0?  SUPBRVDS3RS. 


March  26th,  1918. 

Subject:   Payment  of  medical  and  Hospital 
Fees  of  Firemen  injured  in  performance 
of  duty.  Y  7  / 

Dear  Sir: 

I   am  in  receipt  of  your  communication  referring  to  certain 
demands  which  have  come   to  you  to  be  audited  and  you  ask  me  my 
opinion  as  to   whether   or  not   the  same   are  legal    demands  against   the 
City  and  County  of   San  Francisco.      It   appears  that   the  demands  are 
based  upon  the  following   facts: 

The  claimants  are  members   of  the  uniform  force  of  the  Fire 
Department  and  while  attending  a  fire  a  building   collapsed  and  they 
were   seriously   injured.     They  were  taken  to  private  hospitals  and 
there  attended.      The  claims  now  presented  by   these  firemen  are  for 
their  medical   and  hospital    expenses.      The  claims   have  all  been 
approved  by  a  Resolution  of  the  Board  of  Supervisors,    which  also 
carries  with  it  an   appropriation  to  meet   the  deinands.      The  medical 
and  hospital   services  were   engaged  by   the  injured  foremen  themselves 
and  the  question  now  arises  whether  these  are  legal   claims  against 
the  City. 

In  the  first  pi -ice  it   should  be  pointed  out  that  the  mere 
passage  by  the  Boe.rd  of  Supervisors   of  a  Resolution  authorising 
claims  and  directing  their  payment   does   not   of  itself  legalize 
claims  which  are  otherwise  invalid.      The  Eoard  of   Supervisors   can 
only  approve  claims  which  are  themselves  legal  and  valid  obligations 
of   the  City  and  the  question  to  be  decided  as   to  any   claim  approved 
by  the  Board  of  Supervisors   is  whether  thee  claim  is  of  itself  a 
legal  and  binding  obligation  of  the  City.     You,    as   Auditor,    are  not 
permitted  to  audit   a  demand  unless   the  same  is  based  upon  a  legal 
obligation  and  you,    as  Auditor,    are  responsible  upon  your  official 
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bond  for  any  illegal   demand  audited  by  you. 

oec.    5  of  Chapter  II,   Art.   IA  of  the  Charter  provides: 

"When  any  officer,  member  or  employe  of  the  l>ep-  rtr.ient    shall 
become  temporarily  disabled  by  reason   of   injuries   reoeived  while 
in  the  actual   performance  of  hie   duty  therein   bo  as  to   incapacitate 
hin  frr  is   duty,    the  Comri  ssxoners   shall   allow  Ms 

salary    luring  the  continuance  of  such  temporary  disability." 

Chapter  VII   of   the  same  Article  provides   for  tensions  for 

"Any  member   of  the  Fire  Dep  who   shall   becot  e 

phynically  disabled  by   reason  of   any  bodily  injury  received  in 
the  performance  of   his   duty." 

In  these  two   sections,    the  Charter  has  provided  for  the  care  of 
injure'  m  and  there  is   no  other  provision  in  the  Charter  per- 

i    i :.i         to  the   pane.      It   is   a  fundamental   rule  that   a  municipal    cor- 
poration  crm   exercise  only   those  powers   expressly  conferred  upon  it 
by  its   Charter,    and  those  incidentally  necessary   to   carvy  out   those 
powers   expressly   conferred. 

Where  a  subject   matter  has  been  dealt   with  by  the   Charter,    3uch  as 
has  been  done  by  the    Jrn  Frnncisco   Charter  in  reject    to  injured  fire- 
men,   there  is   nothing  left    to  be  implied  or  inferred.     Therefore, 
there  is  no   legal   obligation  on  the  part   of   tv>e  City   to   n-rovi  de  for 
medical  and  hospital   expenses  of  firemen  and  there  being  none,    it 
follows   that    the   claims  for  nedioal   and  hospital   expenses   incurred 
by  the   firemen  are  not  legal   obligations   of   the  City,     The  claims 
amount    to  no  more  than   this:      that  the     n  re  hpve  att^mtel   to 

assume  obligations  vhicb  have  been  incurred  by  firemen  who  have  been 
injured  in   the   puTnyiHi  of    their  ttttls    ,  ,    as   nlrpsdy  pointed 

out,   the  Charter   does  not  permit   of   the  p  ion   of   such   obli- 

gations. 

Appreciating   the  hardship  which  has   fallen  on   these  men   who  have 
been  put    to  very    large  expense  for  Medical   and  hospital   fees  by   reason 

of   injuries   received  in   the  perforna   ce  of   their  dutie    ,      I  have 
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reluctantly  come  to  the  conclusion  that  they  cannot  he  paid  their 
claims.   If  it  is  desired  to  provide  for  the  care  of  firemen  who 
been  thus  injured  a  Charter  amendment  is  necessary  as  the  Charter 
does  not  permit  of  such  expenditure. 

Respectfully, 

City  Attorney. 
AUDITOR: 


.  - 

) 
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April  2,  1918. 

SUBJECT:  Disinfection  of  Mattresses,  etc. 
Before  Sale  by  Ballroad  Or 
warehouse  Company.  ^"A 

Gentlemen: 

I  an  in  receipt  of  your  communication  asking  to 

Toe  advised  as  follows; 

"The  Southern  Pacific  Co.  annually  holds  a  so-called 
•Old  horse  sale'  at  which  all  bundles  of  baggage  consisting: 
of  blankets,  some  mattresses,  many  quilts,  old  clothing 
wrapped  in  bedding  and  a  general  lot  of  refuse  which  is 
accumulated  during  the  year  as  'unclaimed'  packages  or 
baggage,  and  which  for  the  time  have  been  stored  in  the 
Depew  Warehouse. 

In  accordance  with  a  state  warehouse  law  this  firm 
then  advertises  that  for  reasons  of  non-payment  of  storage, 
these  goods  will  be  sold. 

In  times  past  much  complaint  has  been  received  by 
the  Department  because  oi  the  filthy  condition  of  these 
packages  and  we  have  also  had  complaints  from  the  mattress 
men  and  other  people  engaged  in  the  sale  of  second  hand 
bedding,  who  state  that  these  'Old  Horse  sales'  of  this 
type  contain  materials  which  should  in  every  essential 
comply  with  Ordinance  Wo.  3726,  in  view  of  the  fact  that 
all  dealers  in  San  Francisco  arc  supposed  to  comply  with 
this  ordinance,   There  in  section  6  the  definition  of 
the  term  mattress  is  given,  and  under  Subdivision  2  of 
Section  7  it  requires  that  all  second  hand  material  of 
this  type  shall  be  properly  t figged  with  a  tag  showing 
that  the  same  has  been  sterilized. 

The  Railroad  Company  in  this  instance  disclaims 
the  ownership  of  this  property  and  the  Depew  Warehouse  Co. 
disclaims  ownership  and  claims  that  they  are  selling  the 
material  for  unpaid  warehouse  storage  and  will  not  comply 
with  the  request  to  fumigate,  stating  that  the  matter  of 
fumigation  is  up  to  the  purchaser. 

At  the  present  time  we  have  a  large  sale  pending  and 
would  like  a  ruling  as  to  whether  or  not  the  Board  of  Health 
shall  hold  the  Southern  Pacific  Co.  or  the  Bepaw  /rrehonse 
Go.  or  both  responsible,  or  whether  their  contention  is 
correct  that  the  matter  of  sterilization  rests  with  the 
purchasing  parties  who  become  owners." 

OPINION: 

Section  7,  Subdivision  2  of  Ordinance  No.  3726 

(New  Series)  reads  as  follows: 
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"Uo  person  or  corporation  by  himself  or  by  his  agents, 
servants  or  employes,  shall  cause  to  be  renovated  or  remade, 
or  buy,  sell,  offer  for  sale,  or  have  in  his  possession 
with  intent  to  sell,  any  renovated,  or  remade,  or  used  or 
second-hand  mattress  unless  the  same  has  been  sterilized 
and  has  thereto  attached  or  upon  a  muslin  or  linen  tag  not 
smaller  than  three  inches  square  securely  sewed  to  the 
covering  thereof,  a  statement  in  the  English  language  setting 
forth  the  following  facts  in  type  not  smaller  than  twenty 
(20)  point:  (used) 

This  is  a  (renovated)  mattress  and  has  been  sterilized 

with (mate  ial  used)  on         

RUiy) 

,      , _ by 

( month]         Ty e ar)  (TirinTs"  name ) 

Board  of  Health  Certificate  Ho. " 

By  Subdivision  1,  See.  6  of  the  same  ordinance  the  term 

"mattress"  is  defined  as  follows: 

"The  term  'mattress'  as  used  in  this  Ordinance  shall  be 
construed  to  mean  any  quilted  pad,  comforter,  mattress, 
mattress  pad,  bunk  quilt,  or  cushion,  stuffed  or  filled 
with  wool,  hair  or  other  soft  material  to  be  used  on  a 
couch  or  other  bed  for  sleeping  or  reclining  purposes." 

Under  these  quoted  provisions  it  is  made  unlawful  for 
any  person  or  corporation  to  sell  or  offer  for  sale  any  used  or 
second  hand  mattress,  within  the  meaning  of  that  term  as  defined 
above,  unless  the  same  has  been  sterilized,  and  is  tagged  in  Ihe 
manner  provided  therein. 

This  requirement  is  a  reasonable  exercise  of  the  police 
power  for  the  protection  of  the  public  health.  See  Train  v.  Boston 
Disinfecting  Co.,  11  N.&.  929,  wherein  it  was  held  that  a  regulation 
of  the  City  of  Boston  requiring  rags  imported  from  abroad  to  be 
disinfected  was  reasonable  and  valid.  This  case  has  been  cited 
with  approval  by  our  State  Supreme  Court  in  Los  Angeles  v.  Spencer, 
126  Cal.  673. 
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The  provision  of  the  ordinance  above  quoted  by  its 
terms  applies  to  every  person  or  corporation  selling  "mattresses" 
or  offering  them  for  sale,  without  exception  or  qualification, 
The  mere  fact  that  the  person  or  corporation  so  selling  them,  or 
offering  them  for  sale  is  not  the  owner,  but  a  lien-holder, 
seems  to  me  to  be  immaterial.  The  holder  of  a  lien  is  certainly 
as  much  subject  to  the  reasonable  exercise  of  the  police  power, 
as  the  owner  of  the  property. 

I  therefore  advise  you  that  under  this  ordinance  the 
Depew  Warehouse  Company  is  required  to  disinfect  such  bundles 
of  baggage  as  come  within  the  definition  of  the  term  "mattress" 
as  used  in  this  ordinance  before  selling  them  or  offering  them 
for  sale.  It  is  not  clear  from  your  communication  whether  this 
baggage  is  also  being  sold  for  the  payment  of  the  Southern 
Pacific  Company's  charges.   If  it  is,  then  the  Southern  Pacific 
Company  would  likewise  be  under  a  legal  obligation  to  disinfect 
it,  as  in  that  case  the  sale  would  be  conducted  by  the  Warehouse 
Company  as  agent  for  the  Southern  Pacific. 

Respectfully, 

City  Attorney. 


BOARD  OP  HEALTH. 
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April  3,  1918. 

SUBJECT:  Sufficiency  of  Charges 

Per  Diemic:  al  of  Civil  S^s, 

Service  Employee* 

Sir: 

I  am  in  roccipt  of  your  communication  of  March  20, 
1018,  enclosing  a  complaint  filed  with  you  against  Harry  C* 
Bocohio,  a  copyist  in  your  Department,  charging  him  with  being 
:-xn   i_i  loral  person  and  asking  that  he  he  dismissed. 

OPIHIOH: 

Section  12,  Article  XIII  of  the  Charter  provides  that: 

"lo  person  employed  in  the  classified  Civil  Service 
shall  he  removed  or  discharged  except  for  cause,  upon 
written  charges,  and  after  an  opportunity  to  be  heard  in 
hi 8  own  defense"* 

She  complaint  against  X!r.  Bocohio  is  very  general  in 

its  terms  and  based  upon  a  transaction  whioh  is  alleged  to  have 

been  fraudulent  and  to  have  taken  place  on  or  about  the  19th 

day  of  December,  1014,  The  provisions  of  the  Charter  which  I 

have  quoted  requiring  the  filing  oi  charges  and  giving  the 

aoeused  employee  an  opportunity  to  be  hesi      be  oonstnied 

reasonably  so  as  to  require  that  the  written  charges  be  suf  Iciont- 

ly  definite  to  enable  the  accused  employee  to  prepare  his  defense. 

In  passing  upon  a  simile  provision  the  Sew  lork  Supreme 

Court  in  the  case  of  People  vs.  Elmendorf,  fi©   .  .  .  115,  used 

the  following  ltiiguage: 

"  fhile  these  trial  a  or  hearings  upon  such  ehfirgea 
must  nece  i   at  summary  in  their  nr.t:re, 

and  are  not  eond  icted  with  i      •  precision  and 
exactituue  aa  trials  upon  in&ietmtiflts  ior  crime,  and 
the  eaae  strict  rules  of  evidence  will  *ftt  be  applied  as 
in  trials  before  jurors,  yet  as  the  proceed lags  are 
quasi  criminal  in  their  nature,  and  valuoilf  ri  Ma  of 
the  accused  official  are  at  stake,  as  well  ae  hie  good 
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name,  the  Banc  safeguards  that  are  used  to  protect 
goodnaie,  ..    ,   roperty,  or  person.  In  co 
justice,  should  in  RaOMAcsBM  be  observed  in  these 
proceedings.  The  r>eruo^   fctrased  tfh  a  tld  be  tiufxiciemtly 
apprised  of  the  charges  against  him  to  be  enabled  to 
prepare  his  defense,'* 

I  am  of  the  opinion  that  the  complaint  which  you  have 
forwarded  to  me  is  not  sufficiently  definite  to  meet  these 
requirements. 

It  also  appears  from  the  eomplaint  that  it  ie  based 
upon  an  alleged  transaction  which  is  claimed  to  have  taken  place 
over  three  years  ago*  'tfhile  the  Charter  provides  no  time  within 
which  charges  must  be  preferred  against  a  Civil  Service  employee 
nevertheless  it  is  clear  that  sueh  charges  must  be  Brought 
within  a  reasonable  time  and  in  determining  What  is  a  reasonable 
time  the  Statute  of  Limitations  in  actions  of  a  similar  character 
may  be  looked  to,  5?he  time  within  which  a  civil  aetiou  must  be 
brourht  to  recover  on  the  ground  of  fraai  is  three  years. 

(0.0  .P.  iJee.  338)  And  this  is  likewise  tho  time 
within  which  an  indictment  must  be  found  in  a  criminal  proceeding. 
(fenal  Code  See.  SOD). 

I  therefore  advise  yon  that  the  complaint  which  you 
have  forwarded  to  m   is  not  sufficient  to  base  a  trial  upon 
for  the  reasons  that  it  is  not  sufficiently  definite  and  specific 
and  that  it  haa  been  filed  after  too  great  a  lapee  ©f  time, 

Kespectfully, 

City  Attorney. 

it. 
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April  4th,    1918. 
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Subject:     Asses  nr  the  ZreprOTt 

Clayton  tit  .bet. Clarendon  it  Caselli  Avenues. 

Beer  aire; 

I  w  in  receipt  of   your  communication  »b  follows: 


m 


"There  is  herewith  tranami tted  to  you  the  appeals  of 
Conservative   Bttllding  and  Investment  Company   and  Guarantors  and 
Investment    Co.   from  the  as  cessment  isaued  for  the  improvement  of 
Clayton  street   bet. Clarendon  and  Caselli   avenue*,   for  opinion  aa 
to  whether  or  not,   the  asaesaiient  isoued  by   the  .board  of  Public 
werka  for  said  -work  is  a  valfd  assessment." 

I    •      : 

xhe  appeals  oj  rvative   building  and  Investment 

Company  and  uuarantorg  and  Investment   Company  from  the  asaeseHent   for 

the  improvement  of  Clayton  street  between  Clarendon  and  Caaeili  Avenues 

issued  by  the  Board  of  i'ublie  *©rks   on  January  14th,191«  to  the  federal 

Construction  Company  is  baaed  upon  the  following  objections  thereto, 

to-wit: 

1.      ^aid  AineBfj;  ^nt   nnd  cTtMn  thereof  together  with  all 
WIS  Mini  jilt  ii   Tor  stre  .  .>v«uienta   that  hare  been  levied   thereon 

towit   on  tne  aame  property   during   the  y&  r  n?xt   preceding  the  date 
of  said  asses. »<'«nt   will  amount   to  a  sum  greater  than  fifty  per 
centum   (50>i  of  the  raiue  at  -*hich  a  =»rty  is  and  waa  assessed, 

mil  ii  ill  U  of  ifta>  tt  thereon,  upon  the  assessment   book  of  the 

said  City  ar-d  county  of  iian  Tranelssa  current  at   the  d?te  of  the 
passage  of  the  resolution  of  intention  in  said  proceedings  and  to  do 
said  work. 

at   the  said  assessment  is  not   corre*         ,      onr-rly  and 
legally  levied  and  ia  not  in  accordance  with  law  nor  of   the  pro- 
visions of   the  said  proceedings   therefor. 

3.  i'hat    the  said  work  has  not  been   oerforwied  according  to 
contract,   nor  in  a  ,-ood  ?ork   done 
thereon  and  the  materials  used  therein  are  defective  and  not  in 
accordance   «ith  the  contract  therefor. 

4.  That  the  amtnmts  assessed  In  s*id  assessment  for  Main 

-sings  and  intersections  are  incorrect   and  not 
levied  in  accordance  vdth  law  and  tb<~  Im    ces  and  proceedings 

for  sal  A  work  and  imnrovej'.ents. 

The  objections   to  the  assessment    summai*ized  are: 

1st:    That  the  amount  of   the  asnessment   exceeds   the  amount 

limited  by   the  Ordinance,    in  that  it  ia  more  than  50#  of  the  assessed 

valuation  of  the  property  involved,    determined  by  t'  e  Assessment  nook 
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.current  at  the  date  of  the  passage  of  the  Kesolution  of  Intention,  and 

y 

2nd:  'I'hat  the  work  has  not  been  performed  according  to  the  contract 
requirements. 

Aa  to  the  first  objection,  the  asses,  rent  is  made  payable  in  five 
annual  installments  and  therefore  comes  within  Section  35,  Chapter  II, 
Article  VI  of  the  Charter,  which  in  part  provides  that  when  an  assessment 
is  made  payable  in  installments,  the  amount  of  the  assessment  shell  not 
be  controlled  by  the  provisions  of  Sub. 3,  Section  8,  Chapter  II, Article  VI 
if  the  Charter,  which  limits  the  amount  of  an  assessment  which  may  be 
levied  for  the  improvement  of  streets  t©  not  more  than  5o£  of  the  assessed 
valuation  of  the  property  upon  the  last  preceding  assess}. ent  Book  of  the 
City  and  County.   The  first  objection,  therefore,  is  not  tenable. 

The  second  objection  is  one  which,  under  section  21   of  Ordinance 
|N39  (M.S.)  is  committed  to  the  determination  of  the  board  of  Supervisors. 

Respectfully, 

City  Attorney 

B/o»B/m 
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April  5,  1918. 

Subjedt:  Street  Work  on  San  Bruno  Ave. 

Gentlemen: 

I  am  in  receipt  of  your  communication  as  follows: 

"Will  you  be  kind  enough  to  advise  this  Board  in 
writing  at  your  very  earliest  convenience  concerning  the 
legal  status  of  San  Bruno  Avenue  between  J el ton  and 
Silliman  Streets,  and  also  advise  this  Board  at  the 
same  time  whether  proceedings  can  be  inaugurated  by 
the  Board  of  Public  Works  under  the  provisions  of  the 
street  improvement  ordinance  for  the  improvement  of 
San  Bruno  Avenue  between  Felton  and  Silliman  Streets." 

OPINIOH: 

At  the  instance  of  some  of  the  owners  of  property 
on  San  Bruno  Avenue,  between  Silliman  and  Pel  ton  Streets,  an 
injunction  was  issued  by  Judge  Seawell  in  Department  1  of  the 
Superior  Court,  against  the  City  and  County,  prohibiting  it 
from  doing  any  work  on  the  sidewalks  on  said  street. 

There  is  no  injunction  as  far  as  the  roadway  of  said 
street  is  concerned,  although  an  injunction  was  sought  to 
prevent  the  City  and  County  from  improving  said  roadway. 

You  are  advised  that  proceedings  may  be  inaugurated 
by  your  Honorable  Board  under  the  provisions  of  the  street 
improvement  ordinance  for  the  improvement  of  the  roadway  of 
San  Bruno  Avenue,  between  Felton  and  Silliman  Streets. 

Respectfully, 

City  Attorney. 

SEPT.    OF  PUBLIC   WORKS. 

O'B/MF 
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April  6  th  1918. 

SJ/BJ  CI1:     u-.li- iuatlon  of  Si  osteon  of  the 

ISxempt  Firemens*  Kellef  Appropriation. 

<b%  \ 
Bear  Sir:  ^^ 

I  aa  mrr-of.ipi,  of  your  communication  of  April 
1st,  1918,  requesting  m   interpretation  of  Ordinance  Ho.  938, 
partiv:  i  rly  with  reference  to  the  eli;  iuility  of  members  of 
the  Veteran  Volunteer  Firemene'  Association       iforni?  to 
serve  ur>on      I  rd  of  trustees,  created  by  said  ordinance, 
for  the  disbursement  of  the  Exempt  Firemens1  Helief  Appropriation. 

OPIITIOH: 

tJiflBUiii  i?o.  PSt,   ap  roved  July  2lJ,  1903,  waa  enaoted 
in  pursuar.i       I  Gity   rvnl  County  of  ;>-  oo, 

Article   TT.t   Chmtfr   II,   Section  1,    dabd.   K6,      hereby  po^er  is  con- 
ferred upon  the  Board  of  Supervj  ?ors   "To  rO  the 
earn  of  five  thousand  dol3 ar                                                                ■     t    '  ent 
and  infirm  exempt  firemen  who  serve-'    I                               r  Fire  Pen«rt» 
meat  between  the  years  18150   rrd  1866". 

Ordinance  Bo.  938  provides  that  tfeo  Bo^rd  "tees, 

for  the   disbursement   of  M  friftti*  |   of 

the  forepoing  section  of  rtf-r,   shell    b  "from 

the  Bxerapt  Firemer    . 

5?he  ter  ■  len"  in  it-  1    ■  cv-     'Lion 

in  California  includes   one  who  by  virtue   of  Mttt      I  I  aed 

fire  eos»pe»y  or  df  t  1e  exe •  rpt  froi?  certain  civic  tetlM   <nd 

obligations,   such  ae  *ailitary  service,   Jnry  duty,   or  the 
of  t>o11   tMDttC  ud  cc-vt>  la   otv  -s.     Th  I 

been  used  l»  statutes  of  J  vc»  been, 
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frequently  the  subject  of  legislation.  By  Statutes  of  18S3,  p,f>9, 
it  was  provided  that  officers  and  ™*"bers  of  any  fire  company 
regularly  attached  to  the  fire  department  of  any  City  organised 
according  to  ordinance  of  said  City  should  he  exempt  from  military 
or  jury  service •  It  was  further  provided  that  any  person  who 
had  served  as  an  active  fireman  for  a  period  of  five  years  and 
who  produced  a  certificate  of  the  sarae  signed  by  the  proper 
officer  should  be  untitled  to  receive  a  certificate  as  an  ex-. 
fireman,  which  should  forever  release  him  in  this  Ste.te  from  jury 
duty  or  military  service. 

By  a  Statute  of  HJG1  (statutes  1861,  p.  6ii5)  any  person 
r/ho  served  in  any  organised  fire  department  Jkr  five  years  and 
who  produced  a  certificate  signed  by  the  officers  of  the  depart- 
ment to  whicii  he  belonged  or  had  belonged,  was  entitled  to  a 
certificate  as  an  exenpt  fireman,  which  certificate  was  to  be 
issued  by  the  Secretary  of  St?>te.  This  Statute  was  aroenaed  in 
1862  (Statutes  ld6S,  p,465)  providing  that  the  certificate  sho  -Id 
be  issued  by  the  County  Clerk,  but  trie  aot  was  by  express  terms 
made  inapplicable  to  San  J*ranci6eo, 

fhe  terra  "exempt  firemen"  is  defined  by  an  existing 

section  of  tho  Political  Cede,  namely,  Section  3338,  which  reads 

as  follows: 

"gvery  fireman  who  has  served  five  years  in  an 
organized  fire  company  in  this  state  is  an  'exempt 
fireman' ,  and  must  receive  from  tho  chief  engineer  of 
the  department  to  which  he  belonged  a  certificate  to 
that  effect,  Bvery  active  firejaan  must  have  a  certificate 
of  that  feci  si  ned  by  the  chief  of  the  fire  I 
or  the  foreman  of  the  company  to  which  he  belongs; 
such  certificates  must  be  counter  si  <Tied  by  tae  secretary, 
and  over  the  seal  of  tne  company,  if  one  is  provided. 
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Mther  holder  to  exemption 

from  military  and  jury  duty," 

It  will  be  &i  that  the 

generic  term  "exempt  firemen",  in  its  broad  sense,  imports  one 
who  has  served  lor  a  period  oi  fire  years  in  rai  orgynised  fire 
company  in  any  eom?.iunity  in  this  State  or  at  any  period  of  time, 
and  it  is  my  opinion  that  Ordinance  Ho,  iKiti  applies  solely  to 
exempt  firemen  who  had  served  in  the  volunteer  fire  department  of* 
San  Fr:^icisco  daring  a  fixed  period  of  time,  naiaely,  between  the 
years  I860  and  1866,  The  Legislature  in  1896  passed  an  Act  re- 
quiring the  governing  authority  of  any  city  and  county,  city, 
or  county,  or  to,;n,  in  which  m.   incorporated  exempt  fire  company 
existed  to  provide  for  a  fund  to  be  devoted  by  a  hoard  of  trustees, 
consisting  of  five  exempt  firemen,  to  the  purpose  of  relieving 
disabled.,  side  and  infirm  exempt  firemen,  (Statutes  1896,  p,107), 
Shis  Statute  was  held  to  he  unconstitutional  in  the  case  of  Baylor 
T.  Matt,  123  Cal.  4li7,  on  the  ground  that  the  Act  was  in  violation 
of  a  constitutional  inhibition  preventing  the  Legislature  from 
authorizing  the  gift  of  any  public  moneys  to  any  person,  association 
or  corporation,  the  Court  holding  that  inasmuch  as  the  expenditure 
of  the  fund  was  not  limited  to  exempt  firemen  who  had  performed 
service  for  the  particular  municipality  but  applied  to  all  exempt 
firemen  wherever  they  ml  ht  be  found  in  the  State  the  payment  of 
benefits  to  them  ■       without  the  legal  consideration  which 
would  he  afforded  by  the  past  service  of  said  exenpt  firemen  in 
behalf  ox  the  .uunioipality. 

It  is  to  be  observed  therefore  that  Subdivision  36 
of  Section  1,  Chapter  II,  Article  II  or  the  Blinrtsg  li.iits  the 
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relief  to  those  exempt  firemen  only  who  had  performed  servioe 
in  behalf  o  San  Francisco  aa  members  of  the 

Volunteer  Fire  Department  a  tiring  a  fixed  period  of  time,  namely, 
between  the  years  1350  rnd  1866*  Section  2  of  Ordinance  No, 938 
provides  that  the  board  of  trustees  ere  ted  by  the  ordinance 
shall  provide  for  the  dishursem  amount  eet  aside  in 

the  budfret  for  each  fiscal  year  for  the  relief  of  exenpt  firemen 
and  inasmuch  as  the  power  of  the  Board  of  Supervi  ors  in  this 
rcf«rd  is  restricted  by  the  section  of  the  Charter  hrr  Iju  jove 
cited  it  is  apparent  that  the  term  "exe  rapt  firemen"  viherever 
used  in  the  ordinance  was  in  the  conte .ipletion  of  the  Board 
intended  to  be  limited  to  those  exe-rpt  firemen  who  are  hold  to 
be  subject  to  the  relief  by  virtue  of  the  Charter  provision. 

You  ere  therefore  advised  that  the  teat  of  eli»  ioility 
for  appointment,  to  the  board  of  trustees  created  by  Ordinance 
l?o,  938  ic  to  be  decided  upon  a  determination  of  the  following 
questions,  naaely,  /hotter  in  the  firr?t  place  the  person  sought 
to  be  appointed  as  a  trustee  is  an  exe.rpt  firemen  in  that  he  has 
served  for  a  period  of  five  years  as  a  member  of  the  Volinteer 
Fire  Itepartment  of  San  Francisco,  and,  second,  whether  the  period 
of  service  oeourret  between  the  years  1850  and  1866.  It  is  my 
opinion  that  irrespective  of  hot  ier  the  person  sought  to  be 
appointed  is  a  member  of  the  Exempt  Firemen's  Company,  or  of 
the  veteran  Volunteer  Firemen's  Association  of  Caliiornia,  he 
is  eligible  for  appointment,  provider  that  he  meets  tfc 
which  I  have  herein  stated. 

Respectfully, 

Attorney, 
MAYOR.  * 


3/  3-1 

April  24th, 191B, 
UuBJWCT :   law  sfer  of  Hospital 
Stewarde  from  one  Grade  to 
Another.  ?  fiA, 

Gentlemen: 

I   am  in  receipt  of  your  request  for  an  opinion  as  follows: 

MI   have  the  honor  to   esil  your  attention  to  the  fact   that 
at  a  meeting  of  the  Board  of  Health  held  on  Thursday  April  11th, 
1918,   a  resolution  was  adopted  to  the  effect  that  I^^City 
Attorney  be  asked  to  render  an  opinion  as  to  whetherwr  not  Rule 
28  Civil  Service  Commission   (grades  within  classes)    supersedes 
Section  5,  Article  X  of  the  Charter,   whieh  gives  the  right   to  the 
Board  of  Health  to  fix  the  salaries  and  prescribe  the  duties  of  its 
employes. 

Jer  your  S  -ion  I  would  respectfully  call  your 

attention  to  the  attached  copy  of  a  communication  received  from 
the  Civil  Service  Commission  under  date  of  karch  27th,  1918  and 
a  reply  of  the  Bepartment  of  Publie  Health  thereto  forwarded  under 
date  of  K«r«h  28th,  1918,   which  will  fully  explain  the  motive  which 
impels  this  department  to  ask  for  an  opinion  from  your  office  in 
this  reg&r''. 

The  point   raised  by  the  Civil  aervice  Coraiission  in  this 
connection  revolves  around  the  transfer  from  the  JSmergency  Hospital 
Service  of  one  John  Arehbold,   a  Civil  Service  Hospital  steward, who 
was  receiving  a  salary  of  ^110.  per  month  (flat   rate)   te  the 
Helief  Heme  at  a  salary  of  feSO.  -p^r  month  (including  hoard  and 
lodging),   this  action  toeing  taken  for  disciplinary  purposes.     The 
Civil    ierviee  Coinjaiesion  now  demands  the  return  of  said  John 
Arehbold  to  the  Saergency  service  at  a  salary  of  #110.  per  month 
for  the  reason  that  he  outranks  heslie     .        Her  and  Irving  Cherney 
en  the  Civil  Service  eligible  list  and  said  Commission  refuses  te 
approve  the  salary  demands  of  the  two  last  named  employes  ehe  were 
regularly  assigned  to  their  places  by  the  Board  of  Health. 

According  te  this  it  would  appear  as  if  the  Board  of  Health 
had  ne  right  te  assign  its  employee  ©r  to  fix  their  salaries,   as 
provided  in  the  Charter,   arid  we  -seould  most   respectfully  ask  a 
ruling  as  te  the  limitations  ef  our  rights  and  as  to  whether  or 
not  the  Civil  Service  Coranisslen  has  the  right  to  arbitrarily 
change  the  salaries  of  any  employe  enee  fixed  by  the  Board  ef 
Health,   and  whether  it   si  all   say   to  the    Department    of  Public  Health 
thatit  must  assign   its  ecsployes   to   positions  ass  indicated  by  said 
Commission. 

As  the  salaries  of  Leslie  A.  Keller  and  Irving  Cherney,    are 
beinfc  held  up,   due  to  this  question  being  raised,   we  would  sifoj 
respectfully  as*  that  you  render  an  opinion  on  this  matter  at  the 
earliest  possible  moment. 

mmt 

Section  5,  Article  X  of  the  Charter  provides  as  follows: 
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"The  hosrl   af  I    t    su«fh    affiaa*i  ,    ■    i  ,ts    and 

eaplayaaa    r-j  y   f©r   t,            ■    er  and  efficient  carrying 

f>ut  and  enfaraeotent    of  the  purposes   and  dntlea   of  the  Be ard,    mid 

y  H.>.  tl                V    i*e       id  preaaarihe  their   duties.      All   appal  nt  .outs 

in  the    ;■:        .         o   shall   be  m**to  ur.der   tin    v-ovisions   of  Art!  el  a  XIII 

of    thin    v'  'ric,    end    B«  .    R    jointed   oy    the  hoard  shall    be 
FMHWl   without    cruae," 

section   f,   Article  III]   «a   m  ended  in  191?   so   as   to    resd  in 

"The  Co asaleeioe  :rs    (Civil   vh-rvieej    shall    classify,    in 
ac  14   with  duties  attached  thereto,    all    p]  -  rev   ef   •    ileyaent 

in  or  under  the  officer   and    '  he   City  and  County, not 

ex«T     be      BsdeT   Section   11   of    title  Article,    or  which  may  he   created 
hereafter  and  not  apeeifieallr   exempted  hy  thie   Chatter,     The 
Lovh  iesl  snare  way  gntf,   arid  fro»>  time  to  tiaa  regrada,    the 

I    .  ;-   esTered  by  ear  elaas,   la  eeeerdenee  with  aaiarlaa  and 

1  rt  I  l     ,     '■  lihe    enlariee    shw.il    he   paid    for   li^c    duties, 

ihe  ffawiit aaicaen  any  fraa  tljee   ».o   ti ate  provide  by  rule  for   baa 
■  11  '.    la  pa  ait  leas  shall   00  filled,     Kew  pesitieae 

a  created  shell   be  elaeslfled,   graded,   and  filled  in  a       -  li   ce 
*;ith  these   previa! one.      Before  B3  »■    aa        salt!  on   is   treated*   t]M 
authority  treating  amah  -■■  '.-.re  fres    the  Civil 

Servlee  Ce  ireeer  designation  of  sash  peeitiea,  and 

LI   correspond  with  the  elasalfieatienei 
■  .  eeeerdanca  with  bh       revleiens  of  this     eetlea«     In  other 
than  i-  ■  c .'•  rl   ; ;  as  d   Are  tit  ee  tar  a  no  appointee  shell 

}-.old  1  -  r  1  earr;  i  i^   above  una  .       Law     a  I   oil  shad  for 

the  gra.de  for  Alet  he  ha*   qualified   exeept  toy   ^ec  ring  such  -orc- 
Eiotion.-ii    .»-.-  «.i.'\;  ;.;  0   ■  i,   direct." 

Jeetlon  l  af    .ulc  86   af  the  civil  Sarvlee  ion 

provides  ji.j   fella 

<?<tion  2  ef  Article  vJtll 
of  the  Charter,   gradae  within  classes  ahall  he  aat«hliahad  in 
a#aaardastea  ■!■  ,    fca   aa  -    ti  jrndia  and  an  all 

hi^acr     .'    Ui  f  tea  ftsad  by  the  Casaaiaaian.     IParaani  hoi  U 

Civil   Saanrlaa  a§  <,   la  cir    Ban  1        n  .11.   aaka  t'rrde  in 

their  raapaative  cisoo  aaaarddng  to  tHe  salary  they  hava  racairad 
i  li  v.  j-i      lagra     -receding   t 

dat-  oi    i>  c  ;;r fit   i  -    «ffiplOyiaent , 

ma   in   v.  e   Kit!  ci'des   shall  be  filled  Iroi,.   the   eligible 

lists  in  aaaordautaa  altli  Hula  1?.     icsitions  in  a  hf  nor  grada  in 
any  alaaa  ahall,   Maari   praatia*hle,   In    fill  ad  ai   tr^:.»ier  fraa  the 
next  loxrer       :    c   .       has  a  voaamey  aeeiara  in  »y  grade  It 

Khali  be  affarad  to  the     araaa  In  tha  aaan  lai  ir  1    ada  having  the 
highest    rating   far  service  for  attdfa   ti  y  ha   fixed    bj    the 

CaawLaalanj   and  until  t  a  aarviae  or  afflalanair  racerda  uave  been 
filed  in  such  gradaa  Laxaa   1  .    :  i'1 

aarvlee  shall  -  e-t  ratine    fa*  uerriFce;    if  no  paraan 

in  the  naxt    lower  grade  is   willing   to    accent   1   •   :  :  linn,    it   nviril 

be   offered  to    Uiaaa  in  the  ne?t   lov^er  grade,    and   M   an.      It  no 

»i»taa   la   willing   ta   acceot    such  pool tl an,    it    shall  be  filled  by 
th«       :r    -  a   sti  »t    on    ,  ible  list. 
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•Section  12  of  Rule  38  provides: 

"Hospital  Stewards.     The  following  grades  are  established 
as   those  for  the   oosition  of  ho.pii  ard;    13n$ranee 

grade,    positions   drawing  not  more  than  #100   a     onth;    grade 
two,    positions   drawing  i«lr  more  than  #100   a  zaonth  hut   not 
more  than  *125  a  month;    grade  three,   positions   drawing 
more  than  J|,ilS5.   a  month  but  not  r«ore  than  1*150. 

Under  this  section  12  of  Hule  33,   the  positions  of  hospital 
steward  at  $110.00  per    .©nth  are  in  grade  two  and  the  position  of 
hospital  steward  at  v80.00  per  month  is  in  the  entrance  grade. 

You  will  notice  that  while  section  5,  Article  X  above  quoted 
empowers  your  Board  to  fix  the  salaries  and  prescribe  the  duties  of 
your  officers,    agents  and  employees,    it   also   provides  that  all   appoint- 
ments  shall  be  made  in  accordance  with  the  provisions   of  Article  XIII 
and  the  Board  of  health  is  likewise  enumerated  among  the  officers  and 
departments  to  v-hioh  the  provisions  of  Article  XIII  are  applicable. 
(Section  11,   Article  XIII   of  the  Charter.) 

Construing  the  provisions  of  the  Charter  together  it   is  clear 
that  your  Honorable  iioard  has  the  power  to  prescribe  the  duties  and  fix 
the  salaries  of  the  various  positions  in  your  Department,  but   *foen  that 
has  been  done  the  Civil  Service  Cewiissien  may  then  classify  and  grade 
such  positions,    and  they  must   be  filled  in  accordance  with  the  Civil 
Service  provisions  of  the  Charter.     Is  other  words  your  Honorable 
Beard  fixes  the  salaries  and  duties  of  the  positions,  but  the  persons 
who  shall  be  appointed  te  and  hold  the  positions  are  determined  by  the 
Civil  Serviee  provisions  of  the  Ci-arter  ami  the  rules  of  the  Civil 
Service  CemoisBien  adopted  thereunder. 

The  only  provision  for  disciplinary  action  in  the  classified 
Civil  service  i«  found  in  section  12,   Article  XIII   of  the  CJiarter, 

wherein  it  is  previdsd: 
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*the  Pjgpvia&iai  officer  ©?  offieera   af  a  4«psr  Mqr, 

far  &t#eiplJ-^vjr  ©r   : •■   ltd  ,  ->*wa  a  f   fc&a&4  ?&r 

a  $ail.*a   net    «3c«e''  irtj  fPSPa,    an  1  i   Isa 

««rry  at  Hi  it  at  less  af  apiary  far  Hts  »eri©a  ©f  masennien." 

*ai«r«  la  n&*hara  In  tha  iJt?*wrt«?r  any  iiroviwian  aat*>  arizing  a. 
transfer  to  a  lawar  gr*4«  for  4faei  ^linary  vwrpaaai;. 

I  tfcerafore  »#fi«i  ycu  that  in  »»Jet«g  tH«  ■aalpajiwiit  fra» 
ana  «raie  ta  anathar  ref erraa  ta  in  yswr  aa»ae*Mi*e*ti»n  yoar 
BanaraMe  BHUNI  actaa  la  a*eaa«  af  it  a  powers. 

Has  Ltjr, 


City  Attorney, 


■■    .     ■-  ■-■  '■  f  , 


May 

Thirteenth, 

linetaen  Eighteen. 

SUBJECT:   Japloynaent  1   Mala  Lcaaro 

88  City  *rgani  o  /  ,5 


Gentleman:  - 

I  an  in  receipt  of  your  eoanunl ce.tlon  of  eren  date 
he r  with  in  which  you  ask  to  be  advised  tm   to  your  authority  to 
authorise  his  Honor  the  IXayor  to  employ  2d  win  Laaare  aa  organist 
in  tho  . uditoriua,  in  view  of  the  faet,  aa  yon  state,  that  Mr  •Ltaa  re 
la  a  -  ritieh  subject. 

III09. 

The  eaployaent   of     art  one  who  are   ■  t  citizens   of  the 
United     tales   by  the   City  and   County  of     an  rrsneiseo  Is   regulated 
by  £ec.£  of     rt.XVI   of  the  Charter*     .aid   section  is  as  follows: 


"All  persona  appointed  to  office, position 
or  eaployaent  under  the  City  and   bounty  oust  be 
citizens  of  the-   Inited        utee,   and   naist, during 
their  respect ire   terms  of  office  or  eaployaent 
actually  reside  in  the  City  and   County,  aad  must 
aare  so  resided  for  the      eriod    of  one  year  next 
preceding  their  nmt;  provided,  that  positions 

requiring  ex  ert  or  technical  training    aay,by  reso- 
lution of  the  Board   of     upervieors  tpprored   by  the 
Mayor,   be   exempted   froa  this  condition,   and  there 
shall  be  imposed  in  lieu  thereof  a  certification 
of  training  and   experience.     Appoint eea  whose  dutlea 
are      erf onaed    outside  the  City  and  County  shall  not 
be  subject  to  the   re  uireaenta   of  this  section. 
All  provisions  of  the  Charter  in  conflict  with  this 
section  are  hereby  repealed* r 

The  question  of  whether  the  nocitioa  of  eaployaent 

of  organist  comes  within  the    rurvlew  of  the  proviso  of     action 

£,   as  requiring  expert   o  r  technical  tr;  inlng  is   one  for  the 

determination  of  your  Honorable  -otrd,   and  you  have  full  power 

to  exeapt  such  position  or  employment  froa  the  condition 
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oltisonship  and  residence  as  set  forth  in  the  section,  after  you  hare 
determined  that  such  position  or  employment  requires  expert  or 
technical  t ruining. 

In  that  event,  considering  the  matter  from  the  standpoint  that  Mr. 
Lamare  is  to  be  an  employee  of  the  City  vn&   County,  your  Honorable 
Board  ay  adopt  a  resolution  exempting  the  position  or  employment  of 
organist  from  the  condition  set  forth  in  action  2.  Mr.  Lamare  on  his 
part,  is  required  to  provide  a  certification  of  training  and  experience. 

If  Mr.  Lamare  is  an  indopendent  contractor  furnishing  organ 
concerts,   hen  the  rule  expressed  in  the  Appellate  Court  la  the  case 
of  Figone  ys.  ^epetti,  reported  in  11  Cal.  pp#  p.  251,  controls.  The 
Court  held  that  the  provisions  of  lection  2,  Article  XVI  did  not  apply 
to  the  case  of  an  independent  contractor;  that  the  section  which  re- 
strains the  right  of  the  City  and  County  to  employ  certain  classee  of 
persons  must  be  ^iven  no  broader  construction  than  its  plain  words  im- 
ply.  It  said  also  that  a  contractor  is  not  an  employee  of  the  City  and 
County  and  therefore  did  not  come  within  the  terms  of  ectlon  2. 

You  are  therefore  advised  that  in  either  event,  whether  as 
an  employee  or  contractor,  your  Honorable  Joard  has  the  power  to  employ 
Mr.  lamare  or  authorise  his  Honor,  the  . -lay  or,  to  enter  into  the  contract 
referred  to  in  your  communication. 

Respectfully, 

City  attorney. 


3J 


May  13th, 1918, 


Subject:   Paving   of  streets  between  the 
Rails  and  bracks   of  the  Municipal  Railway. 


Gentlemen  :- 

I  am  in  reoft£$t   of  your  communication  as  follows: 

"The   Public  Utilities  Committee   of  this   Board  would 
be  pleased  to>  be   informed  as  to  the   authority  of  the    „xty 
to  ?equire  the  pavement   of  streets  between  the  tracks   of 
tSe  MuScipal  Railway  and  2  feet  each  side  to  J«  J«J*  *£ 
by  the   abutting  property  owners,   and  as  to  whether  the   City 
has  authority  to  appropriate  Municipal  Railway  Funds  for 
such  purpose," 

OPINION: 
Section  498   of  the    Civil  Code   of  this   State   provides 
that  city  or  town  authorities,    in  granting  the   right   of  way  to 
street  railroad  corporations,   must  require  a  strict   compliance  with 
certain  conditions  therein  enumerated,   among  them  being  a   require   - 
ment  that  the    companies  must   "plank,   pave   or  ^ecadimise  the   entire 
length  of  the    street  used  by  their  tracks,    between  the   rails  and 
for   two   feet   on  each  side   thereof,    and   between  the   tracks,    if  there 
be  more  than  one  and  to   keep  the    same   constantly  in  repair  flush 
with  the   street  and  with  good  crossings." 

A  mere  reading   of  this   section  will  demonstrate    that 
it  was  intended  to  apply  only  to  those   corporations  which  applied 
for  and  obtained  franchises  to   operate    street  railroads   in  cities 
end  towns.      No  mention  is  made   therein  of  street  railroads   owned 
and  operated  by  municipalities  and  the   section  is  not   susceptible 
of  a    construction  which  will   include  municipally  owned  and  operated 
street   railroads. 
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the   cost  and  expense   of   improving  the    streets  upon    a. ion   said 
property   is    situated. 

You  are   therefore   advised  that    there    is   i.o   liability 
imposed   on  the   ulty   end   County   to    nay  the    cost   oi    oaving    between 
the  rails  or  tracks   oi  tne    ...unicipal    (ailway  and   '•   at   1  b  ■    ;:ty 
and   Jounty  has  authority  to   require   the    pavement   of  streets 
uetween  the    tracks   of   the   municipal  iteilway  ana   two    leet    on 
each  side   thereof,    to    be   paid  for   by  the   aouttin^    orooerty 
oaners. 

Respectfully, 

City   ..ttorney 


BO*Pui>  OB   SUPERVIo- 


I    .  bs   ©"ioi-3'i-jfid"   yx3   ,  ■ 


. 


May  15th  1918. 
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Subject:  ,0peratlon  0f  Bus  Line. Directed 
By  Adopted  Resolution  of  Board 
of  Supervisors.  \  ^  $ 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  the  11th 

inst.  as  follows: 

"The  Board  of  Supervisors  at  its  meeting  held 
May  6,  1918,  adopted  Resolution  15,642,  Hew  Series, 
which  received  the  Acting  Mayor's  approval  on  May  7,1918, 
directing  the  Board  of  Public  Works  to  extend  the 
operation  of  the  municipal  bus  line  now  terminating  at 
48th  Avenue  and  Kirkham  Street,  from  such  terminal  over 
Kirkham  Street  or  other  connecting  street  to  the  Great 
Highway,  and  along  said  highway  to  Sloat  Boulevard; 
service  thereon  to  commence  not  later  than  May  15,  1918. 

The  Board  of  Public  Works  respectfully  requests 
the  City  Attorney  to  advise  it  .vhether  the  Board  of 
Supervisors  has  the  right  to  issue  such  instructions 
to  the  Board  of  Public  Works." 

OPIIION: 

Sectior.  9,  Chapter  I,  Article  YI  of  the  Charter  pro- 
vides that  the  Board  of  Public  Works  shall  have  charge,  superin- 
tendence and  control  under  such  ordinances  as  may  from  time  to 
time  be  adopted  by  the  Board  of  Supervisors  "of  any  and  all 
public  utilities  owned,  controlled  or  operated  by  the  City  and 
County  or  which  may  hereafter  be  so  owned,  controlled  or  operated." 

In  your  communication  you  state  that  the  Board  of  Super- 
visors by  Resolution  Uo.  15,642  (Hew  Series),  passed  on  the  6th 
day  of  May,  1918,  and  approved  on  the  7th  day  of  May,  1918,  directed 
your  Board  to  extend  the  operation  of  the  municipal  bus  line  along 
the  Great  Highway. 

Such  oontrol  of  public  utilities  as  is  committed  to  the 
Board  of  Supervisors  by  the  Charter  must  be  exercised  through 
the  Board  of  Public  Works  and  expressed  by  Orciinanoe  of  the  Board 
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of  Supervisors.   The  Board  of  Supervisors  not  having  pursued  the 
method  of  exercising  its  control  over  the  municipal  railroad  as 
presented  by  the  Charter,  it  follows  that  the  Board  of  Public 
Works  is  not  bound  to  observe  the  direction  of  Resolution  No. 
15,642  (New  Series)  of  the  Board  of  Supervisors  as  to  the  opera- 
tion of  a  bus  line  along  the  Great  Highway. 

Respectfully, 

City  Attorney. 


BOARD  OF  PUBLIC  'VORKS. 
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May  15th  1918. 

Subject;  1.  Power  of  Park  Commissioners 
to  Purchase  Supplies.   2.   Interpretation 
of  Section  13,  Chapter  I,  Article  II  of  the 
Charter. 

Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"I  will  thank  you  to  advise  me  relative  to  a  number 
of  demands  which  have  reached  me  in  the  usual  course  of 
business,  same  having  been  approved  by  the  Golden  Gate  Park 
Commission,  and  also  by  the  Board  of  Supervisors  in  open 
session,  for  supplies  in  excess  of       ,d  less  than  :j500. 
As  to  these  bills  please  advise  me: 

1.  Does  the  language  of  Sec.  4,  Art.  14  of  the  Charter, 
reading,  "Uo  contract  shall  be  entered  into  authorizing 

the  expenditure  of  money  without  the  approval  of  four  of 
the  Commissioners",  mean  that  the  Board  of  Park  Commissioners 
may  not  enter  into  any  contract,  oral  or  written,  for  the 
expenditure  ox  any  sum  whatever  for  any  purpose  without 
the  prior  approval  of  four  of  the  Commissioners? 

2.  If  the  statute  requires  the  prior  approval  of 
four  of  the  Commis si oners,  would  a  subsequent  ratlfieati*B 
of  contracts  entered  into  without  prior  approval  satisfy 
the  statute? 

3.  Does  Sec.  1,  Chapter  3,  Art.  2  of  the  Charter 
headed  "Manner  of  purchasing  supplies  and  awarding  contracts" 
limit  any  authority  of  the  Board  of  Park  Commissioners  to 
enter  into  contracts  for  supplies? 

4.  I  would  appreciate  also  your  interpretation  of 
the  last  sentence  of  Section  13,  Art.  2,  Chapter  I  of  the 
Charter,  which  provides  that  in  cases  of  great  necessity 
officer^  and  heads  o   the  departments,  with  the  consent  of 
the  Mayor,  may  expend VTaore  than  .jj3200.   In  your  opinion  does 
this  apply  to  running  accounts  or  open  book  accounts,  or 
does  it  mean  ohat  an;:  item  of  cost  shall  not  exceed  ^200., 
or  that  numerous  items  bought  on  separate  ftaya  during  the 
month  (no  one  of  which  costs  more  t      O)  shall  not  mnke 
a  total  exceeding  |800?" 

OPIFEQ 

1.   She  question  involved  in  your  third  query  was  passed 
upon  by  former  City  Attorney  Lane  in  an  opinion  to  the  Board  of 
Supervisors,  dated  April  26,  1902.  (Lane's  Opinions,  p.697.) 
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In  that  opinion  Mr.  Lane  advised  that  the  Board  of  Park  Commis- 
sioners under  our  Charter  has  an  entirely  independent  power  to 
contract  for  its  own  supplies  and  materials.   I  am  satisfied 
with  the  correctness  of  that  opinion,  and  I  therefore  advise  you 
that  Section  1,  Chapter  III,  Art.  II  of  the  Charter  has  no  appli- 
cation to  the  purohase  of  supplies  by  the  Park  Commissi oners. 

2.  Section  4  of  Article  XIV  of  the  Charter  provides  with 

regard  to  contracts  entered  into  by  the  Park  Commissioners,  as 

follows: 

n*  *  *u0  contract  shall  be  entered  into  authorizing  the 
expenditure  of  money  without  the  approval  of  four  of  the 
Commissioners.  Every  contract  exceeding  five  hundred 
dollars  in  amount  shall  be  open  to  public  competition, 
unless  the  Board  shall  determine  in  any  given  case  to  have 
the  work  done  by  day's  labor." 

Under  the  language  of  this  section  above  quoted  the 

Board  of  Park  Commissioners  may  contract  for  the  purchase  of 

supplies  costing  less  than  $500.  in  any  manner  they  deem  advisable. 

But  such  contract  to  be  valid  must  have  the  approval  of  four  of 

the  Commissioners. 

3.  The  general  doctrine  of  ratification  is  that  if  a 
public  board  or  officer  is  not  acting  beyond  its  powers  in  the 
first  instance,  but  merely  fails  to  comply  with  a  strict  obser- 
vance of  formal  requirements,  this  may  be  cured  by  subsequently 
going  through  the  procedure  correctly  with  reference  to  such 
formal  requirements.  Power  v.  May,  123  Cal.  147. 

In  the  case  of  supplies  costing  less  than  ,£500.  in 
which  cases  public  bidding  is  not  required,  subsequent  ratifica- 
tion of  four  Commissioners  would  therefore  be  sufficient. 
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4.   The  last  sentence  of  Section  13,  Chapter  I,  Article 

II  reads  as  follows: 

"But  in  cases  of  great  necessity,  the  officers  and 
heads  of  departments  may,  with  the  consent  of  the  Mayor, 
expend  such  sums  of  money,  not  to  exceed  two  hundred 
dollars,  as  shall  he  necessary  to  meet  the  requirements 
of  such  necessity." 

In  my  opinion,  this  means  that  to  meet  a  great  necessity 

an  amount  not  to  exceed  ^200,  consisting  of  one  or  several  items, 

may  he  expended  with  the  consent  of  the  Mayor,  hut  not  more  than 

$200  may  he  so  expended  to  meet  any  particular  necessity. 

Respectfully, 


City  Attorney. 


AUDITOR. 


45 


ifey 

fifteenth, 

Nineteen   eighteen.  _.     , 

(1/ 


S1XIJ.JCT:      L^irchase  of  Materials  by 
Board   of    "ublic     orks. 


ir:- 

I  am  in  recei  >t  of  your  ft ruest  for  an  opinion  as  follows : 

*  I  have  before  me  the  following  bills  for  cement, 
which  bills  were  passed  \>y   the  Board  of  i/ubllc  orks 
and  the  uoard  of  Supervisors  «  the  some  being  draws  against 
the  '  iepalre  to  treats'  fund: 

Feb. 5, 1918,  Henry  Cowcll  r,ime  &  Cemsnt  Co.  #1 .624.00 
Mar. £6,  '  ■   1,624.00 

Fob. 8,   "  rtleai  Cement  Co.     2,968.64 

Feb.  25,  '   western  .ime  &  Cement  Co.         646.80 
The  facts  regarding  these  bills  are  as  follows: 

the  Board  of  Supervisors  advertised,  by  publication, 
for  competitive  bids  for  eeraont.    Jlght  bids  were  received 
by  the  Supervisors.  The  Supplies  Committee  of  the  i,oard  of 
Supervisors  then  notified  the  ^oard  of  Public  Works  that  all 
bids  had  been  rejected  (because  all  bidders  had  the  Bame  price), 
sad  asked  the  Bsmyi  of  ublic  orks  to  purchase  coraont  from  one 
or  more  of  the  firms  that  had  submitted  bids.  The  Board  of 
ublic   orks  then  ordered  cesaant  in  different  lots  from  the 
firms  whose  bills  are  before  me,  as  required  from  month  to 
month. 

I  would  be  pleased  if  you  would  advise  a  whether, 
under  the  conditions  stated  above,  the  foregoing  bills  ere 
authorised  oj   law,  and  whether  I  would  be  justified  in 
apnroving  them. 

Please  advise  me  also  if  an  adoption  of  a  resolution  by 
the  jioard  of  S«  ervisors  ratifying  the  acts  of  the  Board  of 
uuiic  orks  in  ordering  he  comont  referred  to  above,  would 
in  any  way  relieve  iho  situation  or  Justify  the  action  of  :he 
Board  of  ublic  orks  in  mirohasing  the  cement  under  the  fore- 
going circumstances,       :;tlfy  me  in  auditing  the  bills." 

. 

The  only  authority  possessed  uy  the  Board  of  ublic  orks 

for  the  purchase  of  laterials  for  the  repair  or  Improvement  of  .-trusts 


., 

is  that  contained  in  Section  21,  Chapter  II,  Article  YI  or  the 

Charter.  Hurt  section  reads  as  follows: 

"She  Board  shall,  from  time  to  time,  after  it  shall 
have  been  directed  so  to  do  by  the  Supervisors  by  ordinance, 
invite  proposals  for  supplying  to  the  Bit;  ich 

materials  as  may  be  r-  quired  for  I  nublic 

streets  or  for  any  improvement  thereof,  and  such  proceedings 
shall  be  I      "warding  the  contracts  therefor  as  are  in  this 
Article  provided  for  awarding  other  contracts." 

In  the  purchase  of  the  cement  to  which  you  refer  the 
Board  of  rublic  \7orks  apparently  neither  called  for  bids  nor  had  the 
necessary  authorization  by  ordinance  of  the  Board  of  Supervisors. 
If  this  is  true  I  must  advise  you  that  the  City  and  County  is  not 
liable  on  these  demands  and  that  you  would  not  be  justified  in 
approving  them. 

The   direction  of  the  Supplies  Committee  to  the  Board 
of  Public  Works  to  urchase  cement  from  one  of  the  several  bidders 
cannot  take  the  place  of  the  ordinance  required  by  Section  21, 
Chanter  II,  of  Article  VI  of  the  Charter. 

I  must  also  advise  you  that  the  Board  of  Supervisors 
cannot  now  ratify  these  demands  so  as  to  make  them  valid*  As  I 
stated  in  my  opinion  upon  the  power  of  the  Park  Commissioners  to 
ratify  demands,  rendered  to  you  this  day,  a  contract  which  has  been 
entered  into  without  the  observance  of  some  formality  may  be 
ratified  by  ta*        necessary  action  to  comply  with  the  formality 
after  its  execution.  But  in  the  case  of  a  contract  which  must  be 
let  by  public  bidding  it  is  obviously  impossible  to  call  for  bide 
after  the  contract  has  been  executed,  and  the  subsequent  ratifica- 
tion of  such  a  contract  is  therefore  impossible. 

Respectfully, 

■uditor. 

City  Attorney. 
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May  17th  1918. 

SUBJECT:  Does  Budget  Ordinance  Bepeal 
Jgxisting  Ordinaiee  o±"  the 
Board  oi"  supervisors? 

Gentlemen : 

I  am  in  receipt  of  the  following  communication 

as  to  which  you  desire  an  immediate  answer. 

"The  Board  of  Supervisors  propose,  in  the  an  ual 
ordinance  pas  ,  ed  as  required  by  Section  3,  Article  III 
of  the  Charter  and  known  as  the  "Budget",  to  insert  the 
following  item  -  "Auditorium  Under  Jurisdiction  of 
Board  of  Public  Tories  -  21000." 

By  ordinance  Ilo.  Vb'dl   (I;ew  Series)  the  Board  of 
Supervisors  provided  thftt  - 

"Section  1.  The  Board  of  Supervisors  L-hall  appoint 
a  committee  of  three  of  its  members  to  serve  as  an 
j.ditorium  Committee",  which  committee  shall  have 
control  and  management  of  the  Municipal  Auditorium  as  in 
this  Ordinance  provided,  etc." 

1.  3)oo       roposed  Budget  ordinance  repeal  the 
provision  of  Ordinance  Uo.  3521  (Sew  Series)'; 

2.  Oan  a  "Budget"  ordinance  as  provided  by  the 
Charter,  include  any  legislation  except  the  appropriation 
for  the  several  departments,  of  money  required  for  the 
ensuing  fiscal  ye 

3.  Would  such  "rider"  be  void?" 

0PIHI05: 

The  three  questions  propounded  must  all  be  answered 
in  the  negative.  Section  3,  Chapter  I  of  Article  III  provides 
in  part  as  follows: 

"The  Supervisors  shall  meet  annually  between  tte 
first  Monday  of  May  and  the  first  Monday  of  June,  and  by 
vote  of  a  majority  of  all  the  members  thereof  make  a  budget 
of  the  amoiuats  estimated  to  be  require,         M  expenses 
of  conducting  the  public  business  of  the  City  and  County 
foi  the  next  ensuing  fiscal  year.  The  budget  shall  be 
prepared  in  such  detail  aB  to  the  t   i   te  sum  and  the 
items  thereof  allowed  to  each  department,  office,  board 
or  commission,  as  khe  aucervisors  shall  deem  advisable." 
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As  seen  from  this  section,  the  budget  is  merely  an  estimate 
of  the  amounts  required  to  meet  the  expenses  of  an  ensuing 
fiscal  year.   The  budget  itself  would  not  repeal  any  existing 
ordinance  appertaining  to  the  government  or  management  of  the 
City's  affairs.  If  it  is  designed,  as  stated  in  the  report  of 
the  Finance  Committee,  to  turn  over  the  management  and  control 
of  the  Auditorium  to  the  Board  of  Public  Works  before  the  budget 
item  inserted  in  the  report  of  the  Finance  Committee  becomes 
effective  an  ordinance  must  be  passed  turning  over  to  the  Board 
of  Public  Works  such  management  and  control. 

There  is  no  legal  requirement  that  this  ordinance 
should  be  passed  before  the  budget  is  made  up.  It  can  be  passed 
and  approved  thereafter;  the  only  requirement  being  that  before 
the  budget  item  can  become  effective  such  an  ordinance  must  be 
passed. 

Respectfully, 

City  Attorney. 


BOARD  OF  SUPERVISORS. 


SUBJECT:  Minimum  Appropriation  For 
Civil"  Service  Commission. 
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May 
Sixteenth, 

Nineteen  Eighteen. 


Gentlemen :- 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"The  Board  of  Supervisors  desires  an  immediate 
opinion  as  to  the  minimum  amount  to  which  the  Civil 
Service  Commission  is  entitled  in  annual  budget  appro- 
priations. 

The  Board  has  annually  appropriated  ^21,100. 
The  Civil  Service  Commission  now  claims  it  is  entitled 
to  v£3,500.n 

OPINION. 

The  Charter  provides  in  Section  1  of  Article  XIII  for  an 

annual  salary  to  each  of  the  three  Civil  Jervice  Commissioners  of  twelve 

hundred  dollars.   It  likewise  provides  in  Section  16  of  ,rticle  XIII 

as  follows: 

"The  Commissioners  shall  employ  a  Chief  Examiner 
who  shall,  under  their  direction,  superintend  any 
examination  held  in  the  City  and  County  under  this 
article,  and  who  shall  perform  such  other  duties  as 
the  Commissioners  may  prescribe.  The  Chief  lixaminer 
shall  be  Secretary  of  the  Commission  by  virtue  of  his 
office.  He  shall  keep  minutes  of  its  proceedings, 
preserve  all  reports  made  to  it,  and  keep  a  record  of 
all  examinations  held  under  its  direction.  He  shall 
receive  an  annual  salary  of  twenty-four  hundred  dollars." 

By  amendment  which  became  effective  March  28,1913,  the 

following  provision  was  added  to  section  1,  Article  XIII: 

"The  Supervisors  shall  appropriate  annually  not 
less  than  twelve  thousand  five  hundred  dollars  for 
the  expenses  of  the  Commission,  and  not  less  than  five 
thousand  dollars  additional  for  the  inspection  sorvice 
provided  in  Section  14  of  this  Article." 
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The  question  involved  herein  is  whether  the  salary  of  the 
Chief  Examiner  is  an  "expense  of  the  Commission".   While  the  question  is 
not  entirely  free  from  doubt,  I  have  come  to  the  conclusion  that  his  salary 
is  an  expense  of  the  Commission  within  the  meaning  of  this  Charter  provi- 
sion. The  provision,  being  a  limitation  upon  the  discretionary  power  of 
the  Board  of  Supervisors  „o  fix  the  amounts  of  the  various  budget  appro- 
priations, should  be  strictly  construed.   It  is  to  be  noted  that  the 
"expenses  of  the  Commission"  for  which  at  least  twelve  thousand  five 
hundred  dollars  must  be  appropriated  include  the  salaries  of  other  employees 
of  the  Civil  Service  Commission.  The  salary  of  the  Chief  Examinar  by  a 
parity  of  reasoning  in  therefore  likewise  included.  The  time  within  which 
you  desire  a  reply  to  your  request  does  not  oerrait  of  an  extended  discussion 
of  the  point  involved,  but  allows  merely  a  statement  of  my  conclusions. 

I  therefore  advise  you  that  the  minimum  amount  which  must 
be  appropriated  for  the  Civil  Service  Commission  is  ^21,100.00. 

[Respectfully, 

City  Attorney. 

BOARD   OF  SUPERVISORS. 
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May- 
Sixteenth, 
Nineteen  Eighteen. 


SUBJECT:  Legality  of  Proposed  Ordinance 
Denying  Pemuits  To  Persons 
©wing  Delinquent  Taxes, 


Gentlemen :- 

I  am  in  receipt  of  your  communication  of  May  1,1918, enclosing 
a  proposed  ordinance,  making  it  the  duty  of  any  officer  or  hoard  which 
is  empowered  to  issue  permits  of  any  sort  to  refuse  to  issue  a  permit 
to  any  person  owing  delinquent  taxes  until  such  taxes  are  paid,  and 
asking  to  be  advised  as  to  the  legality  of  such  an  ordinance. 

This  ordinance  obviously  bears  no  relation  to  the  objects  which 
are  sought  to  be  attained  by  the  requirement  of  oermits  for  various  acts 
and  occupations.  The  law  provides  a  method  for  the  collection  of  taxes 
and  any  attempt  to  compel  their  payment  under  the  guise  of  the  regulation 
of  the  issuance  of  permits  is  unreasonable  and  cannot  be  upheld.  I 
therefore  advise  you  that  this  proposed  ordinance  is  invalid. 

Respectfully, 

City  Attorney. 

BOARD   OF   SUPERVISORS. 




May  29th  1 
Subject:  Proposed  New  Park  Ordinance, 
Sir: 

I  in  receipt  of  yc  r  Ict'.i.r   I      Ifttfc,  1.KL8, 
-  -  1  new  ordinance  oi         .;om- 

misoionerr,  ,     ras,  etc., 

to  be  designated  as  i'srj:       .ce  So,  1  (Sew  lag 

to  be  adviaed  o  ^>ed 

oro  1 

i  ?er  to  adopt  ordii  Lou  of 

the  public  parks,  etc.  30  al— toast1 1 

by  Section  J>,  Ar-,-  ,  s: 

•  ;rs  way   adopt  on7  inane  a  £•*   the 
regulation,   ui?e   and  ^oyernment  of  the   aforesaid  parks, 
squares,   sven 

laws  of  Um   3tate  of  California  or  with  this  Charter, 

passage,  '  ten  davs,    Sundays  excepted, 

i/i  .  any 

oil  such   or< 'in.':/ices   shall  bo  deemed   <ruAlty  of  a  mis- 

,  11   be  pouiJieci  ,    on  conviction, 

in  any  esurt  »t   soap*  tent   jurisdiction.     None  of  ■ 

i   unless   it  rsi  lie  vote  of 

four  members  oi'  the   Bj.ru.     It  ordinance  shall   be  passed 

'   ■  .   it   is    :  ^ed,    or 

•  meetiiu  •     juc;  m  bJmSI 

.ail*  adoption. 

I.      Qm   S$f*9i    >■  '                                                               Board 

of  .far*   Comniisoijnerfc;  1<  !▼•  power  to  enaov  ordinances   "for 

the  re                   ,  public  parks,    mmti 

arenues  imd  grr  isdiotlon.      0M   only  li  tita- 

tion  imnoseu  b.y    i-ne  Charter  is   that  auen  oruin;tncos  tm»%  not 
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inconsistent  with  State  laws  or  the-  Charter  itaelf  •   I  have 
no  doubt  that  this  legislative  power  can  be  vested  in  the  Park 
lissioners  by  the  Charter,   ,jee  in  re  Pf  abler,  ISO  C«l.  71. 
And  sueh  fttwr  feaviag  oeen  vested  in  the  Park  Comaiesioners  I 
Y   it  is  equally  »]       ,t  when  the,y  have  aurptea  an  ordin- 
W  pursu  ion  6  of  Artiele  ::iV,  it  is  not  necessary 

that  such  or  jinnee  revive  the  approval  ox  the  Board  of  Super- 
visors. 

2.  In  ray  juu^ment  Section  Oa  oi  trie  proposed  ordinance 
declaring  any  violation  of  its  provisions  to  be  a  misdemeanor 
and  providi,       anj?  person  convicted  thereunder  "shall  be 

prescribed  in  oeotion  19  ox  the  Penal  Code  of  the 
Sta-  ,  is  suf       •  As  you  suggest,  it  is 

prou  .is  in  ^       the  provision  of  Section  5, 

Article  XIV  oi"  ta       r  that  "any  person  violating  any  of 
in?T.ce  I  .ed  guir.         sdemeanor,  md 

11  be  r  ,  on   conviction,  in  any  court  of 

competent  jurisdiction.*  But  assuming  some  penal  provision  in 
the  ordinance  to  be  necessary  I  eat  satisfied  that  the  reference 
to  section  19  oj:   the  1T»— 1  Code  is  sufficient. 

3.  She  most  difficult  < .j.eetioa  which  you  h*ve  pre- 
,o  me  h*      j   with  the  requirement  of  Section  5,  Art 

that  Mno  ord inane       be  passed  '     at  any  other  than 

a  regular  meetd  i  , 

Section  4  of  Article  :IV  provides  t] 

.'he  Board  muet  hold  regular  meeti  noe 

in  two  weeks,        many  speci-1  ;neetings  as  it  may 
deem  proper." 
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You  state  in  your  communication  that  your  Commission 
has  no  standing  rule  or  reflation  providing  for  regular  meet- 
ings, but  by  resolution  adopted  at  the  last  meeting  Lfay  31st 
at  3:30  P.M.  was  designated  as  the  next  regular  meeting* 

She  oraj/i  =ry  idea  convoyed  by  the  phrase  "regular 
meeting"  is,  ox  course,  a  meeting  which  comes  at  a  fixed  time 
determined  lit  advance  by  some  es       ,'d  rule.   In  vie-.y  of  this 
fact,  and  because  I  have  been  unable  to  find  any  authority  on 
the  precise  question,  I  am  unable  to  advise  you  definitely  on 
this  point,  I  am  inclined  to  believe,  however  -  where,  as  here, 
the  requirement  is  that  "the  board  shall  hold  regular  meetings 
at  least  once  in  two  weoks",  and  no  time  for  such  meetings  has 
been  fixed  by  rule  -  that  a  meeting  designated  at  a  previous 
Meeting  as  "the  next  regaler  meeting",  and  falling  within  the 
two  week  period,  would  be  a  regular  meeting  within  the  meaning 
of  this  Charter  provision. 

Permit  mo  to  suggest,  howe*er,  out  of  an  abundance  of 
caution,  the  Board  of  Park  Commissioners  might  well  adopt  a  rule 
establishing  regular  meeting  days. 

Be spect fully. 

City  Attorney. 


President  Board  of  Park  Commissioners. 


May  29th  1918. 

Subject:  Legality  of  Assessment  for  work 
on  Harrison  Street  between 
17th  and  18th  Streets.  5  °\   - 

Gentlemen: 

I  am  in  receipt  of  your  communication  transmitting 
to  me  Resolution  No.  15,388  (New  Series)  in  which  your  Honorable 
Board  requests  an  opinion  as  to  whether  or  not  the  assessment 
issued  by  the  Board  of  Public  Works  for  the  improvement  of 
Harrison  Street,  between  16th  and  18th  Streets,  is  a  valid 
assessment. 

OPINION: 

The  assessment  was  issued  January  30,  1918,  and  is 
for  the  work  of  grading,  re-setting  granite  curbs  and  one  catch 
basin,  the  construction  of  granite  curbs,  the  construction  of 
ei^ht  catch  basins  with  ten  inch  culverts,  the  construction  of 
artificial  or  stone  sidewalks  on  the  angular  corners  and  the  con- 
struction of  an  asphalt  pavement,  v;liere  not  previously  constructed 
on  Harrison  Street,  between  16th  Street  and  the  southerly  line  of 
18th  Street,  produced  westerly  and  on  18th  Street  between  Harrison 
Street  and  Treat  Avenue,  except  on  that  portion  thereof  required 
by  lav/  to  be  kept  in  repair  by  the  Railroad  Company  having  tracks 
thereon,  as  per  provisions  of  Resolution  No.  52,415  (Second  Series) 
of  the  Board  of  Public  Works. 

The  City  Street  Improvement  Company  is  the  owner  of  the 
property  on  the  westerly  line  of  Harrison  Street  between  17th  and 
18th  Streets,  designated  on  the  diagram  attached  to  the  assessment 
and  warrant  as  Lot  No.  7.   The  sidewalk  on  the  westerly  side  of 
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Harrison  Street,  between  17th  and  18th  Streets,  was  dispensed  with 
and  abolished  by  Ordinance  No.  3652  (New  Series) ,  approved  March 
15,  1916.  Harrison  Street,  between  17th  and  18th  Street  was  paved 
to  the  property  line  on  the  westerly  side  thereof  and  the  Board  of 
Public  Works,  in  making  up  its  assessment,  assessed  to  the  property 
of  the  City  Street  Improvement  Company  the  cost  of  the  asphalt 
pavement  in  the  area  of  what  was  formerly  the  sidewalk  and  then 
assessed  the  property  of  the  City  Street  Improvement  Company  for 
one-half  the  cost  of  the  remaining  area  of  asphalt  on  Harrison 
Street  between  17th  and  18th  Streets, 

The  City  Street  Improvement  Company,  contends  that  the 
method  of  apportioning  this  assessment  is  not  in  accordance  with 
the  provisions  of  Section  17  of  Ordinance  2439  (The  Street  Improve- 
ment Ordinance)  making  the  specific  objection  thereto  that  its 
property  should  not  have  been  assessed  primarily  for  the  cost  of 
the  pavement  included  within  the  area  of  the  sidewilk  heretofore 
abolished,  but  that  the  cost  of  the  entire  pavement  on  Harrison 
Street  between  17th  and  18th  Streets  should  have  been  assessed 
upon  the  property  fronting  on  both  sides  of  said  street,  in  pro- 
portion to  the  frontage  at  a  rate  per  front  foot  sufficient  to 
cover  the  total  expense  of  the  work. 

Said  Section  17  of  said  Ordinance  is  as  follows: 

"Subdivision  1.  Except  where  the  expense  incurred 
for  work  and  improvement  authorized  herein  is  to  be 
assessed  upon  a  district,  as  hereinafter  provided,  such 
expense,  other  than  to  be  paid  by  i-he  person,  company 
or  corporation  having  tracks  on  the  street  where  such 
work  and  improvement  has  been  done,  shall  be  assessed 
upon  the  lots  and  lands  fronting  thereon,  except  as 
hereinafter  specifically  provided;  each  lot  or  portion 
of  lot  being  separately  assessed  in  proportion  to  the 
frontage  at  the  rate  per  front  foot  sufficient  to  cover 
the  total  expense  of  the  work". 
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In  my  opinion  the  objection  made  by  the  City  Street 
Improvement  Company,  the  appellant  herein,  to  the  method  of 
assessment  of  the  work  of  paving  on  said  street  is  well  taken. 

Section  17  lays  down  the  rule  applicable  to  the  method 
of  levying  assessments  and  the  assessment  issued  in  this  case 
does  not  conform  thereto.   The  Street  Improvement  Ordinance 
does  not  authorize  the  Board  of  Public  Works  to  make  an  assess- 
ment in  the  manner  employed  in  the  instant  case. 

You  are  therefore  advised,  that  it  is  my  opinion  that 
the  appeal  in  this  case  should  be  sustained  and,  in  conformity 
with  the  provisions  of  Section  21  of  Ordinance  2439  (New  Series) 
your  Honorable  Board  should  instruct  and  direct  the  Board  of 
Public  Y.'orks  to  make  and  issue  a  new  warrant  and  assessment  in 
conformity  with  the  provisions  of  Section  17  of  said  Ordinrnce. 

Respectfully, 

City  Attorney. 


BOARD  OF  SUPERVISORS. 
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It  ay  29  th,  1918. 
Subject:  Acceptance  of  the  Steinhart 
bequest  of  a  public  aquarium. 

Board  of  Park  Commissi  oners,  -  a 

San  Francisco,  Cal. 

Gentlemen: 

I  am  in  reeeipt  of  a  copy  of  a  resolution  adopted  by  your 

Honorable  Board  which  reads  as  follows: 

"The  Board  of  Park  Commissioners  having  duly  considered 
the  matter  of  co-operating  with  the  Academy  of  Sciences  in  the 
construction  and  maintenance  of  an  Aquarium  in  Golden  Gate  Park, 
the  funds  for  which  are  provided  for  in  the  Will  of  the  late 
Ignatz  Steinhart,  the  following  resolution  was  adopted: 

RESOLVED"   That  it  is  the  desire  of  the  Board  of  Park 
Commissioners  that  the  provisions  made  by  the  Will  of  the  late 
Ignatz  Steinhart  should  be  made  effective,  if,  upon  the  advice 
of  the  City  Attorney  arrangements  may  be  lawfully  entered  into 
between  the  Academy  of  Sciences  and  the  Board  of  Park  Commissi oners; 

RESOLVED:   That  the  President  of  the  Board  confer  with  the  City 
Attorney  and  the  President  of  the  Academy  of  Sciences  and  that  a 
definite  plan  of  co-operation  be  prepared  by  the  City  Attorney 
and  submitted  to  the  Board  and  the  Academy  of  Sciences  for  their 
consideration  and  action." 

OPINION: 

By  an  amendment  to  the  Charter  adopted  by  the  people  on 

November  7th,  1916,  the  following  was  added  to  Section  1  of  Chapter  II 

of  Article  II. 

"Subject  to  the  provisions,  limitations  and  restrictions  in 
this  Charter  contained,  the  Board  of  Supervisors  shall  have  power  to 
accept  gifts  of  buildings,  property  and  moneys  for  the  purpose  of 
establishing  and  maintaining  a  public  aquarium  and  to  appropriate  from 
the  general  fund  of  the  City  and  County  not  less  than  $20,000.  annually 
for  the  support  and  maintenance  of  a  public  aquarium." 

Under  the  provisions  of  the  Steinhart  will,  the  sum  of 
$250,000.  is  devised  and  bequeathed  to  the  California  Academy  of 
Sciences  for  the  erection  and  completion  of  an  aquarium  to  be  located 
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in  Golden  Gate  Park  for   the  benefit   of  the  inhabitants  of  San  Francisco, 
the  management,    superintendence  and  operation  of   said  aquarium  to  be  in 
charge  and  under  the  direction  of  said  Academy  of  Sciences. 

Under  the  provisions   of  Section  12  of  Article  XIV  of  the  Charter, 
the  California  Academy   of   Sciences  is   granted  permission  to    erect   and 
maintain  in  Golden  Gate  Park   Ma  museum  building   consisting  of  one  or 
more  structures,    as  it  may  find  necessary  for  the  purposes   contemplated, 
which  said  building  is   to  become  the  property  of  the  City  and  County  of 
San  Francisco  but  to  be  used  exclusively  thereafter  by  the  said  Academy 
of  Sciences   under   such  proper  rules  and  regulations  as  may  be  prescribed, 
as  a  free  museum  open  to  the  public  and  for  admission  to  which  no 
admission  fee  shall    ever  be  charged;' 

In  my  opinion,   these  two  provisions  of  the  Charter  enables  the 
City  to  accept  the  gift  of  Ignat*  Steinhart   of   a  public  aquarium   as 
provided  for  in  his  last   will   and  testament.      The   California  Academy 
of  Sciences  in  carrying   out  the  provisions  of  the  vrill   occupies  the 
position  of  a  trustee  for  a  public  purpose,    and  when  the  aquarium  has 
been  constructed,    it   becomes  public  property   subject    only   to  the 
management  and  control  vested  in  the  California  Academy  of  Sciences 
as  provided  for  in  the  will.      A  question  might    arise,    however,    whether 
the  Board  of  Supervisors,    pursuant  to  the  provisions   of   the  amendment 
to  Section  1,    Chapter  II,   Artiole  II   of  the  Charter  could  appropriate 
from  the  general   fund  a  sum   of  not  less  than  $20,000.   annually  for  the 
support  and  maintenance  of  the  public  aquarium   directly  to   the  Calif- 
ornia Academy  of  Sciences.      I    can  see  no   legal   objection,    however,    to 
the  Board  appropriating   annually  in  the  budget  a  sum  of  not   less  than 
#20,000.   a  year  to  the  Park  Commission,    which  sum  of   course  would  be 
in   excess  of  the  amount   required  to  be  appropriated  to  the  Park 

-2- 


60 


Commission  pursuant   to  the  provisions  of  Section  11  of  Article  XIV 
of  the  Charter,    said  sum   to  he  expended  through  the  Board  of  Park 
Commissioners  for  the  support  and  maintenance   of  the  Steinhart 
aquarium.     This  appropriation  having  "been  made,    the  Board  of  Park 
Commissioners  could  enter  into  an  arrangement  with  the  California 
Academy  of  Sciences  by  which  the  Academy  would  auperintend  and 
maintain  the  aquarium,   the  expense  of  which  would  he  home  "by  the 
Park  Commission  from  the  appropriation  of  not  less  than  1)20,000. 
made  to  it  annually  by  the  Board  of  Supervisors.     This   could  he 
done  by  a  direct   contract  between  the  Park  Commission  and  the 
Academy  by  which  for  the  sum  appropriated  in  the  budget,    the 
Academy  would  undertake  and  guarantee  the  maintenance  and  super- 
intendence of  the  aquarium.     Vftiile  it   would  be  jmhbb  preferable  to 
make  the  appropriation  directly  to   the  Academy  of  Sciences,   treating 
the  Academy  so  far  as  the  aquarium  is  concerned  as  a  public  body, 
in  view  of  the  language  of  the  Charter  concerning  the  appropriation 
permitted  by  the  Charter  to  be  made  for  the  maintenance  of  the 
aquarium,    legal   difficulties  might  be  encountered,   but  I   see  no 
legal   objections  to    the  scheme  outlined  above  by  which  the 
appropriation  is  made  to  the  Board  of  Park  Commissioners  to  be 
expended  by  it    through  the  Academy  of   Sciences.      Inasmuch  as  a 
Charter  amendment    election  will  be  held  this  year,   I  would  suggest 
that  a  Charter  Amendment  ought  to  be  presented  to  the  people  by 
which  a  more  direct  way  of  dealing  with  the  matter  would  be  afforded. 

Respectfully, 

City  Attorney. 

board  op  park  commissioners. 
gl/ik 
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3Jwenty -ninth, 
Nineteen  wi^hteen* 


UBJ..C2:  Biabil  ty  of  ..estern  Pacific 

Railway  Company  for  Paving  aal 
Repairing  ^rannan  treet  Between 
nth  and  linth* 


Gentlemen :- 

I  am  in  reeeipt  of  your  communication  asking  to  be 
advised  as  to  the  liability  of  the  estern  Pacific  Railway  Company  for 
the  pavement  of  Brannan  treat  between  Bth  and  9th  streets  between  its 
tracks* 

USIOH* 

Ordinance  Ho*58£  (Hew  ories)  approved  October  £3, 1908, 

granted  to  the  said  company  a  franchise  for  the  term  of  fifty  years 

from  said  date,  to  construct  end  maintain  its  tracks  over  and  along 

certain  streets.    mong  the  conditions  under  vfliich  said  franchise  was 

granted  is  the  following: 

U   astern  Pacifio  Railway  Company,  its  successors 
in  interest  or  assigns,  shall  grade,  curb,  pave  and  keep 
In  repair,  in  such  nmnner  and  with  siich  laterial  as  way, 
from  time  to  time,  be  prescribed  "ay   the  pro  oar  authorities 
of  said  city  jjoA   county  of  San  rcncisco,  all  streets 
crossed  hy   said  railroad  at  grade,  from  curb  to  curb  and 
between  two  lines,  one  on  each  side  of  the  tracks  of  said 
railroad  and  drawn  at  ri^ht  angles  to  the  direction  of 
Lhe  street  at  >oints  ten  (10)  feet  beyond  ihe  intersection 
of  the  curb  lines  b;       writer  line  of  the  track  of  said 
railroad,  or  in  case  there  is  more  than  one  track,  the 
center  line  of  the  outride  track  of  said  railroad*" 

Ihe  above  condition  in  he  franchise  is  the  one  imposing 

on  the  Company  the  duty  of  pflriag  and  keeping  in  repair  the  roadway 

of  brannan  street  between  the  points  mentioned*   It  may  be  said  at 
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the  outsat,  that  the  language  employed  in  said  requirement  is  not  as 
clear  and  explicit  as  it  might  be. 

Therein  the  Company  is  ordered  to  pave  and  keep  in  repair 
the  roadway,  in  the  case  of  one  track  crossing  the  street,  for  a  distance 
of  ten  feet  on  each  side  thereof,  measured  from  the  center  line  of  the 
track,   I  understand  there  is  no  dispute  as  to  the  liability  of  tie 
Company  where  one  track  011I7  is  concerned.   -he  matter  at  issue  arises 
where  more  than  one  track  is  Involved.   As  to  this  phase  of  the  matter, 
the  franchise  contains  this  recuirement:  "or  in  case  there  is  more  tham 
one  track  the  center  line  of  the  outside  track  of  said  railroad." 

The  Company  contends  that  the  rule  laid  down  in  the  case  of 
one  track  applies  to  the  case  of  two  or  more  tracks  and  that  is  only 
required  to  pave  and  repair  for  ten  feet  on  each  side  of  the  tracks, 
measured  from  the  center  line  thereof,  thus  leaving  the  space  between, 
the  outer  edge  of  the  pavement  so  laid  b-  the  Company  to  be  paved  and 
kept  in  repair  either  by  the  City,  in  the  case  of  an  accepted  street, 
or  by  the  property  owners  on  non-aecepted  streets. 

If  that  was  the  intention  of  the  parties,  the  City  and  the 
Company,  when  the  franchise  was  awarded,  there  would  have  been  no  necessi- 
ty of  making  any  provision  '..herein  in  reference  to  the  case  of  more  tham 
one  track*   The  recuirement  as  to  one  track  was  complete  in  itself 
and  sufficient  to  establish  Um  rule  contended  for  by  the  Company  where 
there  is  more  than  one  track* 

The  Courts  have  universally  held  that  any  ambiguities  or 
uncertainties  in  grants  by  a  municipality  to  a  person  or  company  most 
be  construed  against  the  person  or  company  and  in  f&vor  of  the  City* 
Applying  that  rule  to  the  facts  as  they  appear  in  the  instant  case, 


together  with  the  erlcent  lntovt  of  &*   -rtiee  drawn,  from  the  peculiar 
phrasing  of  the  franchise  in  this  regard,  it  is  ay  opinion  that  the 
Ceojpany  is  required  to  pare  and  eep  in  repair  the  roadway  of  Branaaa 
street,  between  -i,;hth  and  Ninth  streets,  the  entire  portion  thereof 
from  a  oint  ten  feet  from  the  center  line  of  the  track  on  one  aide  to 
■  point  ten  feet  from  the  center  line  of  the  other  track,  including  the 
intervening  epeee,  sad  yon  are  so  advised. 

Respectfully, 

City  .  ttorney. 


MsJsl  m    urn  :io 


i± 
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fray   29th,    1918. 

Subject:      Auditing   of   demands  <^/ 

aggregating  more  than  i 200. 00. 

Dear  air: 

I   sn  in   receipt  of  your  communlc.-tion  of  JAay   22nd,    1918, 

as  follows:  ^   ^  , 

"A  number  of  demands  hare  reached  me   from  several 
departments   each  of   which,    in   the  aggregate,    amount   to  more  than 
v200  and  less  than  &500,   which   represent  purchases  made  not   as 
a  result    of   contracts  based  on   competitive  bidding.      I  have 
noticed  in   examining  the  requisitions  and  individual  bills  which 
accompanied  the   demands  that    they   cover  a  number  of   individual 
items   varying   from   20/  to  $75;    in  other  words,    to  make  the  total 
sum  as    8ho*n  by  the   demands  there  are  from  six  to   twenty   different 
iten<s,    which  if  presented  to  me  as  individual    demands   I   would 
audit   and  approve  after  they  had  reached  my  office  in  the  usual 
course  of  business. 

The  demands  noted  above,   which  have  been  presented  as 
a  monthly  statement,    saves  considerable  bookkeeping  for  the 
reason  that  if  the  demands  reached  me  as  individual   items  of 
expense  they  would  have  to  be  entered  in  the  Auditor's  books  as 
many  times  as  there  are  separate  items  appearing  on  the  aggregate 
demands,   whereas  when  received  as  a  monthly   statement   only  one 
entry  is  necessary,    saving  not  only  space  in  the  bookB,   but  also 
considerable  clerical   labor.      I   would  be  pleased  to  have  you 
advise  me  if  such  bills  are  valid  claims  and  if  I   should  approve 
and  audit  same. 

On  Kay  15th,    1918,   in  response   to  a  conuuni  cation  from  you 
requesting  my  interpretation  of   the  last   sentence  of  Section  13, 
Article  II.   Chapter  I   of  the  Charter,   I  advised  you  as  follows: 

"The  last    sentence  of   Section  13,    Chapter  I,   Article  II    reads 

But   in   cases  of  great   necessity,    the  officers   and  heads   of 
departments  may,    with  the  consent  of  the  Vayor,    expend  such   sums 
of  money,   not  to   exceed  two  hundred  dollars,    as  shall  be  necessary 
to  meet    the  requirements   of  such  necessity. 

In  my  opinion,    this  means   that    to  meet   a  great   necessity  an 
•mount  not    to   exceed  $200,    consisting  of  one   or  several   i*""**   "V 
be  expended  with  the  consent  of   the  Mayor,   but   not  more  than  fc200. 
may  be  so   expended  to  meet   sny  particular  necessity. * 

OPINION: 
In  my  judgment   if  a  demand  comes   to  you   containing   several 

items  which  separately  come  within  the  provisions  of  Section  13. 

Chapter  I,  Article  II,   the  demand  can  be  audited,   although  the 

aggregate  of  the  different   items   exceeds  $200.00. 
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Th«  section  in   question  merely   limits  the  power  of   different 
departments  to   make   contracts   and  does   not   concern   itself  with   the 
demand  that  must  be  presented  to  you  before  the  same  can  be  audited. 
The  demand  is  simply  the  procedure  provided  by  law  by  idilch  a 
person  having   a   claim  against   the  City   and  County   of   San  Francisco 
may  be  able  to   collect  the  same  and  if  as  you  state  in  your 
communication,    the   several    items  presented  in  individual   demands 
were  presented  separately  you  would  audit   and  approve  the  same  aa 
coming  within  the  provisions   of  Section  15,   Chapter  I,   Article  II, 
I   can  see  no  legal   objection  to  the  auditing  of  a  demand  which 
contains  several   of  such  items. 

Respectfully, 

City  Attorney. 

AUDITOR: 
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Hay  KL,  191  . 


Subject:  Per.ait  Granted  to  Partnership  to 
Operate  Cleaning  Works*  Effect 
of  Change  of  Partner. 


Gentlemen : 


follows: 


I  am  in  receipt  of  your  request  for  an  opinion  as 


"The  Board  of  Supervisors,  on  October  11,  1917 
granted  a  permit  to  the  "City  French  Clef     I  Eyeing 
Works"  to  maintain  and  operate  a  cleaning  establishment 
at  3074  Seventeenth  street.  rfhe  application  on  which  the 
permit  was  granted  was  si*?ied  by  John  A.  O'Connor,  at  that 
time  a   eartner  in  the  business  conducted  under  the  trade 
name  "City  French  Cleaning  and  Dyeing  'tforks." 

O'Connor  recently  sold  out  his  interest  in  the  con- 
cern which  is  still  be in-  operated  under  the  name  "City 
French  Cleanir.  '/orks"  by  Calmette  k   Berdauton, 

one  of  whom  was  a  partner  in  the  business  at  the  time  the 
permit  was  granted. 

On  May  1st,  O'Connor  filed  a  petition  with  the  Board 
of  Supervisors,        -hat  the  original  permit  be  revoked  so 
that  he  may  "be  wholly  absolved  from  any  connection"  with 
the  concern,  and  that  trie  new  partnership  be  compelled  to 
apply  for  a  ptrwlt  should  it  desire  to  continue  the  conduct 
of  the  business.  It  is  contended  by  counsel  that  when 
O'Connor  sold  out  his  interest  in  the  business  that  the 
perrait  granted  on   the  petition  signed  by  him  automatically 
died. 

The   Fire  Committee  respectfully  requests  that  you  file 
with  It  an  opinion,  on   or  before  May  16th  1913  at  2  p.m.  on 
the  question  as  to  whether  or  not,  under  the  facts  above  cited, 
it  is  necessary  for  Calmette  &  Berdauton  to  secure  a  new  permit 
to  continue  to  conduct  the  business  under  the  name  "City 
French  Cleaning  ft  Dyeing  Works". 

OPINION: 
She  permit  in  question  was  granted  to  "City  French 
Cleaning  &  Dyeing  Works".  At  that  time  this  firm  was  a  partner- 
ship composed,  as  I  am  informed,  of  Mr«  O'Connor  end  Mr.  Berdauton. 
Since  then  Mr.  O'Connor  has  sold  his  interest  to  Mr.  Chalmette. 
Chalmetto  and  Berdauton  are  now  conducting  the  cleaning  works  in 
the  seme  place  and  under  the  old  name. 
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Ordinance  Ho. 745  (Mow     ories)  oncer  v.hich  this    ermit  was  £rante4 
provides  that  in  granting  such    >or  alt  the  L>oard  of  ^uporvisors     shall 
take  into  consideration  "the  character  of  the  applicant  and  the  intended 
location  of  rueh  Clothes  Cleaning    A-tabliahuent".     I  )mve  been  unable 
to  find  any  decisions  bearing  on  this;  question,  but  I  am  satisfied  that 
inasmuch  as  the  i,oard  in  grunting  this    lermit  was;  reuireo  to  WdM  into 
consideration  "the  character  of  the  applicant"  this  permit  mint  oe  con- 
sidered a  personal    rivilege  limited  to  tho     arsons  to  whom  it  was  granted, 
#or  this  reason  I  raist  advise  you  that  mw  ;tot  inure  to  the 

benefit  of  tho  new  lira* 

However,  there  is  m  nueaBsity  for  your  taking  any  action  to  revoke 
the   permit,  since  it  became  ineffective  u  >on  the  change  1  >.  jrship 

of  the  firm  doing  business  under  the  name  of    City  ;  ranch  Cleaning  ft 

ing     orko»M  mw     omit  can  be  ^ranted  to  the  new  firm  or  the  old 

one  permitted  by  the  jjoard  of  -  u.-<erv:uors  to  be  trtensf erred  to  tho  new 
firm* 

oectfully, 

City  attorney. 


. 


\ 
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June 
First, 
SUBJECT:  Nineteen  eighteen. 

Gentlemen:  - 

I  am  in  receipt  of  your  communication  of  the  £8th  inst»  aa 

f ol lows : 

TheBoard  of  supervisors  has  under  consideration 
objections  against  the  extension  of  Market  street  on 
assessment  district  plan,  and  a  pend'ng  motion  by 
Supervisor  Power  reads  as  follows: 

•Resolved,  that  the  objections  of  property 
owners  against  Market  street  extension  and  assessment 
district  be  overruled  and  the  work  ordered  when  the 
United  States  Government  officials  determine  that  the 
doing  of  said  work  will  not  be  incompatible  with  the 
interest  of  the  Government  in  conserving  money, labor 
and  material. ' 

Please  advise  the  Board  if  the  adoption  of  such  a 
resolution  would  have  the  effect  of  conrirming  an 
assessment  district  as  outlined  by  the  Board  of  x*ublie 
<orks,  and  further,  please  draft  a  resolution  which  would 
legally  ctrry  out  the  purpose  of  Supervisor  Power's 
motion." 

OPIfllOB. 

The  proceedings  for  the  extension  of  Market  >  treet  westerly  from 
the  present  westerly  termination  were  instituted  under  the  provisions  of 
Chap.III,  .urt.VI  of  the  Charter,  providing  for  the  opening,  extending, 
widening,  straightening  or  closing  up  of  streets,  and  the  condemnation 
and  acquisition  of  land  and  property  necessary  therefor  and  the  perform- 
ance of  street  work  in  connection  therewith. 

Resolution  ::o.  15,536  (Hew  Series),  approved  April  31,1918,  was 
adopted  by  your  Honorable  ^oard  in  conformity  with  eotion  2  of  said 
Chanter  and  rticle,  which  confers  authority  for  the  >aesage  of  a 
resolution  of  intention  to  oxtond  iiarket  treet  an  noted,  describing 
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the  uture  of  the  work  or  iwr.rovoment  •  whether  the  same  bo  for  opening, 
extending,  widening  eto.;  also  the  land  deemed  uo  esary  to  be  taken 
therefor  and  specifying  the  exterior  boundaries  of  the  district  of  lands 
to  be  affected  or  benefitted  thereby  and  to  oo  assessed  to  pay  then  damages, 
costs  and  expenses  thereof* 

The  iioard  may  alro,  in  ho  sams  resolution  declare  that  a  part 
or  the  whole  of  the  coat  and  expense  of  aaid  work  shall  be  ">aid  oat  of  the 
revenue  of  the  City  and  County* 

Resolution  No.l6,&3£  (Sew  ~eries)  complies  with  the  nrovisions  of 
Section  t,  Hi  tt*  „oard  of  !  upcrvieor*,  therefore,  by  its  adoption,  has 
determined  the  ..uestion  of  the  land  deemed  necessary  lor  said  extension, 
as  well  as  the  < uestlon  of  the  exterior  boundaries  of  the  it-trict  to  be 
assessed  for  the  cost  and  expends  thereof,   action  3  of  tmi  Chapter  pro- 
Tides  for  the  posting  and  mblication  of  said  resolution  of  intention  by 
the  Board  of  Public  orks  and  Section  4  permits  any  hereon  interested 
objecting  to  the  work  or  to  the  extent  of  the  diet riot  to  be  assessed  to 
pay  the  cost  and  expense  of  the  came  to  make  written  objection  thereto 
sad  previa**  for  the  fixing  of  a  time  for  the  hearing  of  said  objection* 
by  the  i>oard  of  supervisors  •    action  &  provides  for  the  hearing  of  said 
objection*  and  ;&ak*e  vhe  decision  of  the  ^oard  thereon  final  and  conclusive. 
It  provides  that  if  the  objections  are  sustained  all  proceedings  shell  be 
stopped,  but  proceedings  for  **U  work  may  be  agala  commenced  at  any  time 
by  giving  notice  of  Intention  to  do  said  work,  as  in  the  first  instaao** 
It  further  jvrovidss  that  if  such  objection*  are  overruled  by  the  S*  ervisori 
the  proceeding  shall  co  tinue  the  tame  as  if  such  objections  bad  not  oeen 
mad*,  sad  the  Supervisor*  shall  be  deemed  to  have  acquired  jurisdiction  to 
order  the  said  work  to  be  done,  and  by  resolution  shall  order  said  work 
to  be  done. 
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The  proceedings  taken  by  your  Honorable  i^oard  In  this  matter  are 
now  at  the  stage  as  provided  in  ection  fi  of  eaid  Chapter.  The  aioard  has 
heard  the  objootions  made  to  the  work  or  to  the  extent  of  the  district  to  be 
assessed.   It  remains  for  the  Board  to  do  one  of  two  things,vis.:  to  sustain 
the  objections,  or  overrule  thesu  If  sustained,  then  the  proceedings  are 
•topped;  if  overruled,  the  Board  shall  adopt  a  resolution  ordering  the  improve- 
ment. 

There  is  no  provision  in  the  Charter  giving  to  the  Board  of 
Supervisors  any  power  or  authority  to  overrule  the  objections  and  postpone  the 
doing  of  the  work  contingent  upon  the  happening  of  an  event  euch  as  is  contem- 
plated by  the  resolution  Introduced  by  Supervisor  Jrower. 

While  it  is  true  that  Section  6  does  not  fix  any  time  for  the 
'Tloption  of  the  resolution  ordering  the  improvement  after  the  objections  have 
Been  overruled,  it  seems  to  me  that  the  Charter  provision  is  to  be  considered 
as  meaning  that  said  resolution  should  be  adopted  within  a  reasonable  time 
after  overruling  said  objections. 

In  my  opinion  the  first  part  of  the  resolution  by  Supervisor 
Power,  overruling  the  objections  of  property  owners  carries  with  It  the  con- 
firmation and  approval  of  your  Honorable  Board  of  the  district  to  be  assessed 
for  the  cost  and  expense  of  the  work;  the  latter  part  of  the  resolution  finds 
no  warrant  or  authority  in  the  Charter,  as  indicated  above. 

The  decision  on  the  objections  interposed  by  the  property  owners 
it  one  for  the  discretion  of  your  honorable  Board.  If  you  deoide  that  in 
your  judgment  the  work  should  not  go  on  under  the  present  conditions,  the 
alning  of  the  objections  will  accomplish  that  result*   If,  on  the  other 
,  you  decide  that  the  work  should  go  on,  your  action  in  ovorruling  the 
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•bjections  will  permit  it  to  ue  done. 

Aa  pointed  out  above,  your  honorable  oard,  in  the  evont  that 
the  objections  are  sustained,  has  fall  power  and  authority,  at  some 
future  time,  to  again  oomuenoe  proceedings  for  this  work.  The  very  pur- 
pose of  this  section  is  to  proviae  for  contingencies  such  as  is  expressed 
in  the  Resolution  of  Supervisor  lower.  Proceedings  of  the  character  under 
Question  are  in  invitua  and  the  law  under  which  they  are  taken  must  be 
followed  strictly. 

Under  the  view*,  entertained  by  me,  as  above  e  pressed,  it  is 
impossible  for  me  to  frame  a  resolution  along  the  lines  suggested  by 
your  Commission  which  would  permit  the  Board  to,  while  overruling  all 
•bjoctions,  postpone  the  adoption  of  the  resolution  ordering  the  work, 
contingent  upon  the  happening  of  an  event  not  contemplated  by  the  Charter* 

Respectfully, 

City  attorney. 


June  6th,  1918. 


Subject:   Validity  of  certain 
bids  for  supplies. 


Gentlemen: 


I   am  in  receipt   of  a  communication  from  the   clerk  of 
your  Honorable  Board,    reading  as  follows: 

"The  Board  of  Supervisors  has  under   consideration  bids 
for  furnishing   supplies   required  during  t he  fiscal  year  1913-19  by 
the  various  municipal   Departments,    not   otherwise  provided  for  by 
the  Charter. 

Among  the  said  bids  occur  the  following,  upon  which  you 
are  recueeted  to  state  your  opinion  as  to  wnether  or  not  said  bids 
are  in  such  torm  that  they  may  be  considered  by  the  Supervisors, viz: 

1.  Harris  &  Smith  bid  on  butter,    on   eggs  and  on   cheese 
thus:     •£•   cent   under   quotations  as   quoted  by  the  San  Francisco   Whole- 
sale Dairy  Produce  Exchange  day  of   delivery. 

2.  Liberty  Dairy  Co.   bid  on  milk  thus:      At  the  prices 
to  be  paid  to   the  Associated  ?:ilk  Producers,    as  approved  by  the 
federal  Food  Administration,    plus   our   cost    of  handling  of   6   cents 
per  gallon,    the  Supplies   Committee  to  be  notified  by  us   of  prices 
approved  by  the  federal  Food  Administration. 

5.      Haas  Bros  bid  on   several   items   of  groceries  but 
attach  the  following  general   rider  to   their  bids,    viz:      "..e  quote 
subject   to   all   rulings  and  regulations  as  prescribed  by  the  United 
States  Food  Ad-ini strati on.        Further,    the   quantities  as   set   out 
are  to   be  increased  only  at    cur  option.     All   imported  goods  on 
which  we  have  quoted  prices  are  submitted  subject   to   tJoods   being 
in  cur  warehouse  at   lime  of  request    for  delivery.     All   quotations 
are  submitted  with  the  understanding  that   we  are  to   be  notified  not 
later  than  Kay  15th,    1918   of  the  iteatt  upon  which  we  are  successful, 

4.  Albers  Bros.  Milling  Co.   bid  on   several   items  of 
farinaceous  products,    bat   attach  the  following  general   rider  to 
their  bids,    viz:    "We  are  bidding   on  the  amounts   designated  by  you, 
plus   an  increase   of  10,;  if   desired".      .vhen  amounts   designated  in 
proposal,    plus  ten  ^er   cent   are  drawn  out,    such  items   will  be  con- 
sidered completed,    irrespective  of  time  contract   has  to   run.      It 
is  also  understood  that   we  are  not  to  be  held  liable  for   delays   or 
non-deliveries   caused   oy  conditions   over  which  we  have  no   control. 

5.  Sperry  Flour  Co,   bid  on   several    items   oi    farinaceous 
products,    but   attach  the  following  general    rider,    viz:        "Our  bid 
is  for  the  full   amount   of  your  wants  for  the  city  institutions   for 
90   days,    sa.ue   to   be   delivered  within  36   days." 

6.  Hooper  &  Jennings  bid  on   sever? 1   items   of  groceries, 
but   attach   the  following  general    rider  to   their  bids,    viz:      "We 
are  bidding  on  the    "Estimated    Quantities  Required"   only   and  give 
option   to   the  city   of  purchasing  VU%  more  on   all   items   exceot 
spices,    on  which   we   guarantee   Etjf  more.      If  any  preiter    guai  oity 
is   required,    sane  will   be  subject   to   our  acceptance  at   time  of 
ordering.   All   goods    delivered  F.C.B.Scn  Francisco.      Cn   tomatoes, 
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item  no. 1118  we  are  bidding  on  300  dozen  only,  and  delivery  of  same 
to  be  taken  by  September  1,  1918. 

Any  war,  excise,  or  duty  tax,  levied  by  the  U.S. Government,  or 
increase  of  customs  duties  prevailing  at  time  this  bid  is  submitted 
on  any  of  the  goods  herewith  quoted,  it  is  understood  our  quotations 
are  correspondingly  advanced  covering  the  amount  of  said  tax.  Subject 
to  acceptance  by  May  10,1918;  if  any  further  time  is  required, 
kindly  make  request  for  further  option. 

Any  change  made  in  price  of  sugar  during  life  of  contract  by 
the  U.S. Pood  Administration,  Sugar  Distributing  Committee  will  be 
for  buyers  account". 

7.  Haas  Bros  bid  on  sugar  thus:   2  per  cent  above  cost  of 
refining  price  to  us  as  prescribed  by  U.S. Government  on  date  of 
delivery,  F.O.B.  our  sidewalk. 

8.  Kockos  Bros,  bid  on  several  items  of  groceries,  but  add  a 
general  rider  stating  that  :  Deliveries  on  items  will  be  made  from 
kept.  1,  1918. 

^  J  enclose  herewith  a  copy  of  the  "General  Schedule  of  Supplies- 
showing  the  conditions  under  which  bids  were  invited,  laid  Schedule 
having  been  designated  the  "Official  Copy"  by  Resolution  No. 15623 
(Hew  Series),  approved  April  30,  1918.  ■  .*-•*<» 

OPINION: 

A  fundamental   principle  of  competitive  bidding  is   that 
bidders  are  required  to  meet   exactly  the  proposal.     If  bidders  were 
to  be  permitted  to  substitute  their  proposal  for  the  one  made  by  the 
public  authority,   there  could  be  no   competition  amongst  bidders  for 
the  simple  reason  that  one  proposal  would  be  different  from  another. 

Paragraph  VI  of  the  General   Conditions  under  tfiich  bids  were 
to  be  received  for  the  year  1918-19     provides: 

<  4.^"?id??^s  8h0uld  not  carry  out  any  extension  of  prices 
in  their  bids  but  insert  the  price  per  unit,  only  the  unit 
being  expressly  stated  in  print   in  this  schedule." 

Examination  of  the  eight  bids  referred  to  me  shows  that   the 

respective  bidders  did  not   comply  with  the  paragraph  quoted  above 

but  substituted  for  the  proposal   of  the  Board  of  Supervisors,    their 

own  proposals.      Therefore  all  the  bids  submitted  to  me  in  your 

communication  must  be  rejected  and  if  it   is  desired  to  accept  bids 

upon  the  basis   stated  in  the  different  bids  under  consideration, the 

proposal   of  the  Board  of  Supervisors   should  be  so   framed  as  to 
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permit  all  bidders  to  bid  on   exactly   -she  same  basis. 

I   am  of   the  opinion  that  bids  of  the  character  made  can  be 
accepted  by  the  Board  of  Supervisors  provided  that  the  proposal   of 
the  Board  penults  bidders  to  msJce  the  bids  in  the  fora  they  did. 
Owing  to  the  war  and  the  control   of  food  stuffs  by  the  l*ood  Adminis- 
trator,   it   is   evident  that  the  City  will  have  to  make  a  departure 
from  its  usual   course  in  obtaining  bids  for  supplies.      In  my 
judgment   these  conditions   can  be  met  by  the  Board  but  in   doing   so 
the  proposal   of  the  Board  of  Supervisors  would  have  to  be  re- frame* 
so   as  to  pen.it   bids  being  made  on  the  basin     required  by  the 
Food  Administrator  and  conditions  brought    about  by   the  war. 

Respectfully, 

City  Attorney. 

board  oy  supervisors: 
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June 

Twentieth, 

Nineteen  eighteen. 


SUBJECT:  Power  to  Construct  Street 
'  Sub -ways  from  Municipal 
Railway  ...arnings. 


5T9  ? 


Gentlemen:- 

I  am  in  receipt  of  your  communication  of  June  11,1918, 

as  foll07/s: 

'Supervisor  .Volfe,  Chairman  of  the  rublic  Utilities 
Committee,  is  rec nesting  a  reply  from  you  on  Ihe  legality 
of  expending  Municipal  Railway  funds  for  the  construction 
of  oassenger  sub-ways  under  Market  street  at  Uontgomdry 
street. 

OPIUIOU. 

Subdivision  1,  Lection  16  of  Article  XII  of  the  Charter 

reads  as  follows: 

..henever  any  public  utility  shall  be  operated  by  the 
City  and  County,  the  receipts  from  such  utility  shall  be 

id  daily  into  the  city  treasury,  and  maintained  in  a 
special  fund  set  aside  for  such  utility.  The  Supervisors 
may, from  time  to  time, make  appropriations  from  such  funds 
for  the  following  ourposes: 

(a)  For  the  oayment  of  the  operating  expenses  of  such 
utility; 

(b)  For  repairs  and  reconstruction; 

(c)  For  payment  of  interest  and  sinking  fund  on  the 
bonds  issued  for  the  acquisition  or  construction  of  such 
utility; 

(d)  For  extensions  and  improvements; 
(ej  For  a  reserve  fund. 

The  question  therefore  narrows  itself  as  to  whether  the 
Supervisors  may  make  the  expenditure  under  t  e  authority  conferred 
by  Subheading  D  of  Subdivision  1  of  section  16. 

A  subway  such  as  is  proposed  could  not  be  considered  as 
an  extension  of  the  street  railroad  system  and  if  it  can  be 
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canstructed  out  of  .iunici      Ureal  funds  ut  ell  it  must  bo  l 

the  theory  that  the  subway  Is  en  improvement,  Lexicon  :r>phers 

define  'improve.aent"  as   n  rdv;  ncement  of  rowth  ;   nro^ress  towards 

i   is   be;       d  is  synonymous       is  term  battoment' .   n 
improvement  of  a  street  r:  llresJ  (system  is  something  hich  udds  to 
the  co;iuort  or  safety  of  assengers,  increases  the  facilities  of  a 
road,  ■  nd  in  general  its  officieney,  both  from  the  Btanflpoint  of  the 
^ling  public  .-.nd  of  the  owner  of  the  rosd,  '  >e  increased  affi- 
oienoy  that  must  come  from  the  ro  osed  improvement  must  diroctly 
flow  from  the  improvement  rather  than  being  merely  incidental  thereto. 
In  other  ..orda,  the  improvement  for  which  funds  of  the  iaunicipal  Rail- 
road oay  be  expended  under  the  rovieions  o  ar  uoted  i  Love, 
must  be  made  for  the  direct  purpose  of  improving  the  service,  or  for 
the  comfort  or  &<fety  »f  the  assen  ors  wh I  i  troniae  the  Munich 
Railroad,  it  is  my  judgment  that  simply  secauso  as  on  incident  to  what 
is   ro  test      I  done,  Mat  benefit  to  the  .iunicip..  x  :oad  mij.ht  follow, 
which  is  subordinate  be      SMOrsdl  i  ur-.-oeo  o.  i    g  i.:;  -ovoment,  the 
expenditure  out  of  the  funds  of  the  uniciptl  S  iiroad  undjr  the  pro- 
visions of  the  Ckner  ..ould  not  be  justified,       uestion  aorefore 
is  one  01  fact  to  be  determined  by  your  rd,  namely,  is 
the  ur  ose  of  the  subway  to  improve  the  efficiency  o.i  bhe  Junici  - 1 

I  rather  than  to  provide  convonionces  for  the  pedestrian  public 
If  it  shall  be  determined  that  the  building  of  the  proposed  subway  ..111 
enable  passengers  to        rs  of  the  aunieip     I  iroad  more  conveniently 
add  to  their  safety  in  assing  from  one   aide  of  U  ths  other  in 

order  to        s  thereby  increasing     I   ,o,or  to  < void  cciriente 
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which  might  render  the  Uunieipal  Railroad  li  ble  JL      os  by  reason 
of  the  oier  ion  of  its  ccrs,  in  my  judgment,  the  expenditure  can 
be  made.  If,  on  the  other  hc.nd,  it  is  considered  as  a  street  im- 
provement to  render  it  more  easy  for  pedestrians  to  cross  the  street, 
the  benefit  to  the  ■lunicipal  Railroad  merel:/  following  as  in  incident 
thereto,  then  it  cannot  be  made.  The  .  uestion  therefore  is  one  to 
be  determined  by  your  Honorable  Bocrd  upon  what  yc-u  consider  :.s  a 
true  purpose  of  the  proposed  improvement. 

BM  >ectfully, 

City  .attorney. 


BOARD  OP  SUPEHVI£ 


9  o  a7** 


J\\r.c   21,    1918. 


oubject:      Legality  of   Classifi cations  in 
Garbage    disposal    regulations, 

Gentlemen: 

I  am  in  receipt  of  your  request   for  an  opinion  under  date 

of  June  19th  as  follows: 

On  motion  of  uupervisor  Pov/er,   the  Hoard  of 
Supervisors,   at   its  meeting  Monday,    directed  the   Clerk  to   request 
you  to  advise  the  Board  before  i'riday,    June   21st,    vihether  or  not 
the  Board  of  supervisors   can  legally  enact  legislation  and  enter 
into  a  contract   providing   for  the   collection  of  garbage  from 
householders  and  others,   but   excluding  from  the   requirements  of 
such  collection  certain  classes  of   citizens  or  business, 

i'or  your  information  I  am  enclosing  herewith 
a  copy  of  the   report  of  Special   Ca.ntnittee   on  garbage  disposal, 
which  indicates  the   class   of  legislation  which  the   Committee 
recommended  to  the  Board  for  the   solution  of  the  garbage  problem. 

This  matter  will   come  before  the  Board  of 
Supervisors  at   a  special  meeting  to  be  held  on  next   Friday 
evenin,  .     You  are  therefore  urged  to  have  your  opinion  ready  in 
time  for  this  meeting. 

It  appears  from  the  report  of  the  Special   Committee  on 
garbage   disposal   which  accompanies  your  communication  that   this 
committee  has  reco  u -ended  that  house  refuse   should  be   oegreg.nted  into 
wet  garbage  and  dry  rubbish   or  refuse   and  that  a  contract  be  entered 
into  upon  competitive  bidding   for  its  disposal.     It   is  further 
recommended,   however,  that    restaurants  and  hotels  be  excluded  in  this 
arrangement.     An  ordinance   carrying  into  effect   the   recommendations 
of  the  committee  has  not  been  prepared  and  therefore  I   can   consider 
only  the  principle  of  placing  hotel   and  restaurant   keepers  in  one 
class  and  all   other  persons  ia  another  and  making   different  regu- 
lations as  to  the  two  classes. 

( .  iniojw: 

Kegulatione  for  the  disposal  of  garbage  are  based  upon  the 
principle,  that  garbage  if  not  disposed  of  in  a  oroper  and  sanitary 
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manner  may  become  a  nuisance  and  it   it  well   settled  that   its  dis- 
position may  be  entirely  controlled  by  a  municipality  in  the  exercise 
of  the  police  piwer.     It   is  to  be  noticed,   however,   that   it  is   the 
possibility  of  garbage  being  injurious  to  the  public  health  if  not 
properly  and  seasonably  disposed  of  that   justifies  the  exercise  of 
the  police  power.        It   is  of   course  evident  that   the   possibility  of 
things  of  this   character  becoming  dangerous  to  the  public  may  be 
greater  under  certain  circumstances  than  under  others.     Explosives 
and  poisons  in  the  hands  of  the  experienced  is  less  likely  to  result 
in  injury  than  in  hands  of  novices.      Certain  classes  of  businesses 
are  less  likely  to  be  injurious  to  the  public  morals  when  conducted 
by   some  people   than  by  others.      For  these   reasons  in  the  exercise  of 
the  police  power  classifications  of  both  subject  matter  and  persons 
are   frequently  made  and  it  is  a  well  established  rule  that   it   is 
within  the  legislative  power   to   classify  subjects   of  regulation  and 
to  pass  laws  applicable  to  all   of  a  class  provided  that  the   classifi- 
cation so  made  be  founded  upon  aom  reasonable  intrinsie  basis  of 
deferentiation  and  the   courts  will  not   interfere  with  the  legielatis* 
decision  in  establishing  the  classification  if  there   is  a  reasonable 
foundation  in  fact    for  making  it. 

In   re    Zhizhuzza,    147   Cal.    328 
In  re  tttoltenberg,   165  Cal.v 

It  therefore  becomes  a  question  whether  hotels  and  restaurants  are 
of  a  character  sufficiently  different  from  other  places  and  businesses 
to  be  placed  in  a  separate   class  in  establishing  garbage   regulations, 

I  am  of  the   opinion  that   a  basis  exists   which  justifies  the 
Board  of   supervisors   determining  that  the  proposed  classification 
should  be  made.     The  garbage  collected  from  the  kitchens  of  hotels 
and  restaurants  is  unused  food  in   considerable   amounts.      It   has   value 
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and  can  be   disposed  of   daily  in  a  sanitary  manner  without    danger  of 
inconvenience  to  the  public  and  it  has  been  the  practice  in  recent 
years  for  hotel  and  restaurant  keepers  to  dispose  of  their  vet 
garbage  in  a  way  that   I   assume  has  u^et  with  the   sanction  of  the 
Health  authorities  in  so  far  as  health  and  sanitation  is   concerned. 
In  addition  the  disposition  of  vet  garbage  from  restaurants  and 
hotels  through  private  methods  is  capable   of  easy  public   super- 
vision and  control   eliminating  the  possibility  of  its  becoming 
detrimental  to  the  health  of  the  community.      If  the   only  garbage  of 
the  city  was  that  which  occurs  in  restaurants  and  hotels   and  &}1  of 
it  was  disposed  of  in  the   sane  manner  as  moot   of   the  garbage  of 
hotels  and  restaurants  is  now  disposed  of,   the  necessity  of  the 
exercise   of  police  power  other  than   supervision  would  not  be  present. 
On  the  other  hand  wet  garbage  occurring  in  places  other  than 
restaurants  and  hotels  is  in  small   amounts  having  much  less  value. 

These  places  a*  ad  with  restaurants  and  hotels  are  far  more  in 

thus 
member, /preventing   satisfactory  supervision  were  each  possessor  of 

garbage  left  to  make  his  own  disposition  of  the   same.     The  necessity 
therefore  exists  for  more   strict-perhaps  arbitrary   regulatory 
measures  for  these  places.     It  might  be  argued  that   there  are  among 
householders  some  who  would  be  in  a  position  to   diupose   of  their 
garbage  in  the  same  manner  as  it   is  disposed  of  by  hotels  and 
restaurants,     ^hile  this  may  be  and  probably  is   true,    it   is  likewise 
true   that  as  a  class,   the  householder  would  not   be  in  ae  advantageous 
a  position  to   dispose  of  his  garbage  as  would  the   class   of  hotels 
and  restaurants   and  it  has  been   settled  by   the   cases  that    "a  classifi- 
cation having  some  reasonable  basis   does  not   offend  merely  because 
it   is   not   named  with  mathematical   nicety  or  because   in   practice   it 
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results   in   aor.ie   inequality".      Lindley   vs,   Natural    Carbonic  Gas 

Company,   220  U.   I,   61.     And  as  said  by  Mr.   Justice  Hughes  in  the 

ease  of  uiller  vs.   Wilson  236  U.   ii.   373: 

The  legislature   ia  not   debarred  from  classify- 
according   to  general   conriderc;  .lions  and  with  regard  to 
previ  ilioj  conditions,   otherwise,   there  could  he  no  le<;is- 
I   tive   server  to   classify,      For  it  is   always   possible  by 
analysis  to   discover  inequalities  as   to   some     arsons  or 
tilings  ei-braced  within  any  specified  class."     To  the  saj;e 
effect,    see  Pol^lalse  vs.   Commonwealth,    7<  if.     In  re 

Zhishusza  supra  and  ex  parte  Lemon  143  C?.l.b58, 

In   the  latter  ease  the   court  used  the  following  language: 

"We  must,   however  judge   of  the  reasonableness 
of   the   ordinance   in   question  by  what    we   know  «h  gener- 1 
conditions  and  not  hold  it  void  simply  because   in   some 
exceptional   case  it  may  result   in  imposing  unequal    burdens." 

I   am  of  the  opinion  therefore  that  hotels  and  restaurants 
may  be  plaeed  in  a  separate   classification  with  regard  to  the   charac- 
ter of  the   regulations  imposed  for  the   disposition  of  garbage.     In 
view  of  the  fact,   however,   that   such  regulations  are  made  upon  the 
theory  that  garbage  if  not  properly   disposed  of  may  become  a  nuisance, 
regulations  should  be  imposed  upon  hotels  and  restaurants  to  assure 
the  disposition  of  hotel   and  restaurant  garbage  in  a  sanitary  manner. 
It   would  be  unreasonable  to  exempt   hotels  and  restaurants   from  all 
regulations  as   to  the  disposal  of  garbage  and  impose  stringent 

alations   upon   all   other  places   because   if  hotel   and  restaurant 
garbage  were  not  properly   disposed  of,    it   would  be  equally  if  not 
more  dangerous    than  other  garbage  not   properly  disposed  of,        A 
classification  is  permitted  in  order   to  make   different    regulations 
as  to  each   class, 

I   would  suggest  therefore  that   if  your  Honorable   Hoard 
decides  to  except  hotels  and  restaurants  from  the  general  provisions 
with  regard  to   the   disposition  of  garbage  that   it   do   so  only  upon 
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condition  that  no  hotel   or  restaurant  shall  be  so   excepted  unless 
it  obtains  a  penult   from  some   duly  authorised  officer  who  shall 
issue   such  permit  upon  being   satisfied  that  the  garbage  will  be 
disposed  of  in   such  a  manner  as  not  to  becorae  a  nuisance,    or  that 
in  some  other  manner  the  ordinance  provide   regulations  which  will 
Insure  that  the  members  of  the  excepted  class  shall   not  dispose  of 
their  garbage  in  an  unsanitary  manner. 

Res-  ect fully, 

City  Attorney. 

BOARD  OP  SUPERVISORS: 


gl/im 
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June   27th  " 

Subject:    Interest  chargeable  on  Assessments 

where  Apoeal   1b  taken  to  the  Board  of  <?n/ 

Supervisors  and  the  appeal   Is  denied. 

Gentlemen: 

I  am  in  receipt  of  your  communication  as  follows: 

''This  department  is  frequently  request «i  by  interested 
parties  to  advise  them  as  to  the  legality  of  interest  charge* 
against  certain  street  assessments. 

The  e  orqos  occur  ./hero  an  assessment  has  been  appealed 
from  and  the  appeal  has  been  denied  by  the  Super vigors. 

The  City  Attorney  is,  therefore,  requested  to  advice 
the  Board  of  Public  Works  on  the  following: 

Where  an  appeal  is  taken  from  a  street  assess- 
ment and  the  appeal  is  denied  by  the  Supervisors, 
is  the  contractor  entitled  to  charge  interest  I  or 

•  time  intervening  between  the  filing  of  the  ap- 
peal      mi  decision  of  the  Supervisors?" 

OP  I1II  OH: 

The  Street  Improvement  Ordinance,  Section  20,  provides 
that  the  Board  of  Public  Works  may  release  any  assessment  upon 
the  books  of  its  office  on  the  payment  to  it  of  the  amount  of  the 
assessment  with  interest  thereon;  and  Section  22  provides  that  the 
contractor  or  his  assignee  may  bring  suit  within  the  time  limited 
therein  against  the  owner  or  mortgage  of  the  land  assessed  to 
recover  the  amount  of  the  assessment  with  Interest  thereon  at  the 
rate  of  seven  per  cent  per  annum. 

Section  22  adverts  to  the  taking  of  an  appeal  to  the 
Supervisors  and  to  their  decision  on  said  appeal  and  limits  the 
time  for  filing  suit  to  a  certain  period  after  such  decision. 
There  is  nothing  contained  elsewhere  in  the  ordinance  declaring 
that  interest  shall  not  be  charged  on  assessments  during  the 
pendency  of  an  appeal  to  the  Supervisors* 
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You  are  therefore  advised  that  the  eontraotor  is  entitled 
to  charge  interest  for  the  time  intervening  between  the  filing  of 
the  appeal  and  the  decision  of  the  Supervisors. 

Respectfully, 

City  Attorney. 


Board  of  Public  Works. 
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July  3,  1918. 

Subjects  Refund  of  tfoney  Paid  for  the 
Return  of  a  prisoner  who  is  not 
Brought  to  trial* 

Gentlemen : 

I  am  in  receipt  of  your  oommunication  of  the  1st 

inst.  as  follows: 

"The  Finance  Committee  refers  to  you  for  your 
opinion  the  attached  claim  of  Andrew  Budsaus  for  refund 
of  .#125  advanced  for  return  to  this  city  of  one  Gasper 
Gurley  for  whom  a  warrant  had  been  issued.   Said  Gurley 
having  been  returned  and  placed  in  the  Detention  Hospital 
from  where  he  escaped.   The  State  Bqard  of  Control  re- 
fusing the  refund,  and  demand  is  made  against  the  City. 

Algernon  Croft on,  Attorney. n 

OPIBIOB; 

Your  communication  was  accompanied  by  letter  from 
Gillogley  Crofton  &  Payne,  ettorneys,  by  Algernon  Crofton, 
dated  June  27th,  1918,  reciting  the  following  facts: 

On  Bovember  8th,  1917,  one  Andrew  Budszus  deposited 
#60 •  with  the  property  clerk  of  the  Police  Department  for  the 
purpose  of  bringing  one  Gasper  Gurley,  for  whom  a  warrant  had 
been  issued,  back  from  Los  Angeles.   Sometime  later,  the  letter 
states,  it  was  discovered  that  Gurley  was  located  in  Seattle, 
whereupon  Radszus,  on  Bovember  26th,  1917  deposited  ^65.  more 
with  the  police  department  for  the  purpose  of  bringing  said 
Gurley  back  from  Seattle,  making  in  all  ^126.  paid  for  bringing 
him  back.  Upon  the  return  of  Gurley  he  was  placed  in  the  deten- 
tion hospital  from  which  he  escaped.   The  attorneys  for  Radsxus 
base  their  claim  for  a  return  of  the  said  sum  of  *>125«  so  paid  as 
alleged,  upon  the  provisions  of  Section  1657  of  the  Penal  Code. 
Said  Section  provides  that  when  the  Governor  of  this  State  demands 
from  the  Executive  Authority  of  any  state  of  the  United  states  or 
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of  any  foreign  government  the  surrender  to  the  authorities  of  this 

State  of  a  fugitive  from  justice  who  has  been  found  or  arrested 

in  such  state  or  foreign  government,  the  accounts  of  the  person 

employed  to  bring  hack  such  fugitive  must  he  audited  by  the  Board 

of  Control  m  d  paid  out  of  the  State  Treasury,  provided  however, 

that  the  state  shall  not  pay  the  expenses  of  any  such  person  so 

employed  where  the  fugitive  returned  is  not  pleoed  on  trial  but 

such  expense  shall  be  a  charge  upon  the  county  asking  the  requisition. 

I  assume  for  the  purpose  of  this  opinion  that  a  proper 

requisition  was  issued  by  the  Governor  of  this  state  to  the  Governor 

of  the  State  of  Washington  for  the  return  of  said  Gurley  from  the 

State  of  Washington  and  that  he  was  arrested  in  Seattle  or  other 

place  within  the  State  of  Washington. 

In  an  opinion  rendered  by  tae  to  your  Honorable  Board 

dated  April  11th,  1917,  in  the  matter  of  an  application  for  a  refund 

of  money  paid  for  the  expenses  of  a  member  of  the  police  department 

for  the  return  of  a  fugitive  from  justice  arrested  in  the  3tate  of 

Utah  under  a  requisition  from  the  Governor  of  this  3tate,  It  appeared 

that  the  fugitive  after  his  arrest  in  said  State  made  his  escape 

and  was  not  returned  to  this  City  and  County.  The  conclusion 

reached  by  me  in  that  opinion  is  determinative  of  the  question 

involved  here.  Therein  I  said: 

"In  my  opinion,  as  I  read  the  section,  in  order 
to  constitute  a  valid  claim  against  the  City  and  County 
of  San  Francisco,  the  fugitive  must  be  actually  returned. 
The  proviso  in  Section  1557  was  simply  added  by  the  Legis- 
lature to  limit  the  liability  of  the  State  and  not  to 
impose  liability  upon  the  several  accounts  of  the  State 
exoept  in  so  far  as  the  wording  of  the  Section  would 
impose  such  liability.   It  is  not  for  me  to  read  in  to 
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Section  1557  language  there  not  employed  and  in  the  case 
under  consideration,  it  certainly  cannot  he  said  that  the 
City  and  County  of  San  Francisco  would  he  liahle  for  the 
expenses  of  Detective  Kracke  for  the  ohvious  reason  that 
the  fugitive  Mara  was  not  returned. 

The  meaning  of  the  Section  is  that  when  the  fugitive 
is  returned  and  placed  on  trial  the  ohligation  to  pay  the 
expenses  rests  upon  the  State;  when  the  fugitive  is  re- 
turned and  not  placed  on  trial,  the  ohligation  is  imposed 
on  the  county  asking  the  requisition;  hut  when  the  fugitive 
is  neither  returned  nor  placed  on  trial,  there  is  no 
liability  against  either  the  State  or  County." 

You  are  advised  therefore,  if  it  is  shown  to  your 
Honorable  Board  that  a  requisition  was  regularly  issued  by  the 
Governor  of  this  State  to  the  Governor  of  the  State  of  Washington 
for  the  return  of  said  Gurley  from  said  State  to  the  City  and  County 
of  San  Francisco,  and  that  Gurley  was  returned  to  this  City  and 
County,  that  the  claim  presented,  if  for  the  proper  amount,  is, 
under  the  provisions  of  Section  1557  of  the  Political  Code,  a 
proper  charge  and  claim  against  the  City  and  County  of  San  Fran- 
cisco. 

Respectfully, 

City  Attorney. 


Board  of  Supervisors. 
O'B/MF 
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July 

Twenty-so  ond 
Nineteen  Sigli  oen. 


Crentlonen:- 

I  am  in  receipt  of  your  conuaunication  as  follows: 

«y  Bureau  of  streets  of  the  Board  of  Jrublic  Vorks  is  in 
receipt  of  many  complaints  concerning  tho  J^"1™  °*  J!"*" 
walks  on  streets  which  have  een  accepted  by  the  wity  for  the 
full  width  of  the  street,  hetween  property  lines,  which 

acceptance  includes  the  sidewalks. 

acceptance    ctorg  ^^  notices  on  property  owner*  to  repair 

or  reconstruct  these  sidewalk,  but  in  many  cases  these  Property 
owners  decline  to  comply  with  our  notices,  as  they  claim _  that 
this  sidewalk  work  should  he  performed  by  the  City  and  at  the 
Citvls  expense.  ..        ... 

For  this  reason  we  are  unable  to  get  action  towards 
remedying  many  complaints, and  the  City  Attorney  is  respectfully 
requested  to  advise  this  Board  as  to  the  procedure  to  be  taken 
in  casea  such  as  the  following: 

1.  Y/here  a  property  ov/ner  has  at  his  own  expense 
constructed  a  sidewalk  subsequent  to  its  acceptance,  and 

S? othSr  Lterial  than  that  used  in  the  original  construction, 
can  such  pro  orty  oxmer   be  required  to  repair  or  reconstruct 

this  sidewalk' 

2.  Where  a  property  owner  has  excavated  the  sidewalk 
area  and  made  use  of  the  sub-sidewalk  space,  has  cohs true ted 
a  sidewalk  surface  over  brick  arches  or  other  material,  can 
such  pro  erty  owner  be  required  to  repair  or  reconstruct  this 

s  4.  c)  q  w&Xkc 

3.  '.ould  the  :r,oard  of  Public  ..orks  be  authorized  to 
inaugurate  public  proceedings  under  the  stree*  imPr0Ve!?*n*  w 
ordinance  for  the  construction  of  these  sidewalks, and  to  levy 
an  assessment  against  the  property  for  the  cost  of  thi  work 
under  the  conditions  set  forth  in  paragraphs  1  and  2? 

Of  INI ON. 

The  Supreme  Court  of  this  State  in  tho  case  of  Bonnet  vs. 
San  Francisco  reported  in  the  65th  California  Reports  at  page  230 
et  seq.,  held  that  the  Acceptance  by  the  Board  of  Supervisors  of  a 
street  under  Section  21  of  the  ;.ct  of  1866  which  provided  that  "when 
any  street  or  portion  of  a  street  has  been  or  shall  hereafter  be 
constructed  to  the  satisfaction  of  the  Committee  on  streets,  etc  of 
the  Board  of  supervisors  and  of  the  Superintendent  of  Public  .  treets, 
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eto»  and  shall  have  a  brick  sewer  construction  therein,  under  such 
regulations  as  the  said  Board  shall  adopt,  the  same  shall  be  accepted 
by  the  Board  of  Supervisors  and  shall  thereafter  bo  improved  by  the  City 
etc."  imposed  the  obligation  of  thereafter  repairing  such  sidewalks  and 
if  it  can  be  shown  that  any  streets  referred  to  in  your  communication  were 
accepted  by  the  Board  of  Supervisors  under  the  provisions  of  the  Act  of 
1866,  the  obligation  to  repair  the  sidewalks  on  such  streets  rests  upon 
the  City  and  County  of  San  Francisco. 

In  answer  to  your  first  question,  it  is  my  opinion  that  the  property 
owner  cannot  be  required  to  repair  or  construct  the  sidewalk. 

In  reference  to  your  second  query,  your  Honorable  Board  does  not  say 
whether  the  sidewalk  in  question  was  ever  accepted  by  the  City  under  the 
provisions  of  the  Act  of  1066.   If  accepted  under  that  Act,  it  is  ray 
opinion  that  the  property  owner  cannot  be  required  to  repair  or  reconstruct 
the  sidewalk  in  question. 

In  answer  to  youb  third  query,  it  is  my  opinion  that  the  Board  of 
Public  ..orks  is  not  authorized  to  inaugurate  public  proceedings  for  the 
construction  of  said  sidewalks,  assuming  of  course  that  the  sidewalks 
referred  to  in  your  second  question  have  sen   accepted  by  the  City  and 
County  under  the  provisions  of  the  Act  of  1866  hereinabove  referred  to. 

Respectfully, 

\ 

City  Attorney. 
BOARD  OP  PUBLIC  WORKS. 


July  24,  1914. 

Subject: Recording  Marriage  Certificate 
Presented  One  Year  after  Performance  of  Ceremony. 

Sir: 

I  an  in  receipt  of  your  ooramuni cation  as  follows: 

'ill  you  please  advise  me  if  the  Recorder 
should  refii.se  to  accent  return  of  a  marriage  certificate 
for  reoord  when  the  certificate  is  presented  more  than 
one  year  after  the  marriar e  ceremony  was  performed. 

I  respectfully  refer  you,  in  particular,  to 
section  21  (b)  of  the  Registration  Law  of  1915, as  amended 
in  1917,  Chanter  648,  page  717,  in  effect  July  27,  1917. 

INI OS: 

Section  4  of  the  Act  to  amend  certain  sections  of  an 
Act  entitled:  rAn  Act  to  provide  a  centra*  bureau  for  the  preser- 
vation of  records  of  mar,:    ,  ths,  eto",  approved 
May  18th,  1917,  in  effect  Jul}  27,  1917,  Stats.  1*17,  page  717 
et  seq,  provides,  inter  alia,  that,  in  accordance  with  sections 
3076,  3078  and  3079  of  the  Political  Code,  the  county  rooortxr 
shall  be  the  sole  loe       *trar  for  marriages  n<      i  any- 
where in  the  county. 

Section  3076  of  the  Political  Code  provides  that:  "All 
persons  who  perform  the  marriage  ceremony  in  this  State  shall 
within  three  days  after  the  ceremony  file  with  the  County  Recorder 
a  certificate  of  registry  of  the  marriage  performed  by  them,  in 
such  form  as  may  be  prescribed  by  the  State  Registrar,  etc. 

Section  ;3082  of  the  same  code  provides  that  any  officer 

or  person  unon  ,7hom  a  duty  is  imposed  under  the  chapter  of  which 

neglecting  or  refusing  to  perform  the  same , 
Section  3076  is  a  part,/ shall  be  deemed  guilty  of  a  misdemeanor 

and  be  punished  in  the  same  manner  as  other  misdemeanors  provided 

e  Penal  Code. 


91 

-2- 

There  is  no  provision  of  the  law  providing  that  the  county- 
recorder  shall  not  record  a  marriage  certificate  presented  to  him, 
properly  made  out,  containing  the  matters  and  things  mentioned 
in  Section  3076,  after  the  expiration  of  the  three  days  specified, 
within  which  the  person  performing  the  ceremony  must  file  the 
marriage  certificate. 

The  last  mentioned  section  imposes  a  duty  on  a  person 
other  than  the  recorder,  and  does  not  take  from  said  officer  any 
of  the  duty  imposed  upon  him  by  section  3078  of  the  Political 
Code,  wherein  it  is  provided  that  "it  shall  be  the  duty  of  every 
county  recorder  to  receive  without  fee  or  charge  each  certificate 
of  registry  of  marriage  and  birth".  This  duty  is  a  continuing 
one  and  is  of  such  character  that  it  may  he  enforced  hy  mandamus 
and  the  fact  that  the  certificate  was  not  presented  to  the  recorder 
within  the  three  days  specified  in  Section  3076,  would  not  excuse 
the  performance  hy  him  of  such  duty. 

I  an  of  the  opinion,  therefore,  that  the  Recorder  should 
not  refuse  to  accept  return  of  a  marriage  certificate  for  record 
when  the  certificate  is  presented  more  than  one  year  after  the 
marriage  ceremony  was  performed. 

Respectfully, 

City  Attorney. 
RECORDER. 
O'B/MF 


SUB  J  XT:     transfer  of  Mod  aye 
from  one     tuid  to 

nother. 
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Gentlemen :- 

I  am  in  recji  t  of  your  communication  as  follows: 

"The  Board1   of  ^u  ervisors  hae  under  consideration 
the  two  enclosed  resolutions  relating  to  tho  appropria- 
tion of  and   expenditure  of  proceeds  o     Tdbrary  i:ondB 

or  improvement  of  CiTic  Canter*     It  ii   oronoseft  to 
purchase  these  bonds  as  was  done  before  out  of  surplus 
in  tha  ::ep*eoiation  tfund  of  the  Munioipal  Railway, 

The  Board  desires  to  be  informed  at  its  next  roasting 
as  to  whether  this     rocoeding  is  legal,  and  as  to     hatha r 
it  constitutes  a  violation  of  the  Charter  provision 
regarding  transfers  of  moneys  from  one  fund  to  another* " 

. 

|  The  legislature  of  this  i .tats  on    1  .  25,1913,  adopted  an 

.  authorising  the  investment  and  reinvestment  and  disposition  of  any 

surplus  moneys  in  the  treasury  of  any  county,  city  and  county,  or 

incorporated  city  or  town.  Ski  a  Act  taking  effect  ugust  10, 1913. 

Section  1  of  the  said  Act  provides  that  an;/  county,  city  and 

county  or  incorporated  city  or  town  vvfcieh  now  has,  or  hereafter  shall 

have  any  surplus  money  in  the  treasury  thereof  not  required  for  iasne- 

diate  necessities  of  any  county,  city  and  county,  or  incorporated 

city  or  town  is  hereby  authorized  to  invest  sueh  portion  of  any  suoh 

surplus  as  to  the  governing  body  of  the  said  city  and  county,  county, 

or  incorporated  city  or  town,  may  be  deemed  wise  or  expedient,  in  any 

bond*  issued  by  said  county,  city  and  county,  or  town  respectively, 


The  et  then  provides  for  tha  resale  of  any  bonds  so  purchased 
apd  the  reinvestment  of  the  funds  from  the  proceeds  of  such  sale. 
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-2-      Section  2  of  the  Act  provides  that  the  functions  and  duties 
of  the  Act  authorized  shall  be  performed  by  the  legislative  or  governing 
body  of  the  county,  city  and  county,  or  incorporated  city  or  town,  or 
under  its  authority. 

While  there  is  no  provision  in  the  Charter  expressly  authorizing 
the  investment  of  any  of  the  funds  of  the  Municipal  Railway  in  library 
or  other  bonds,  issued  under  the  authority  of  the  City  and  County,  there 
is  no  provision  prohibiting  such  an  investment. 

My  predecessor  in  office  had  occasion  to  ass  u  on  the  power 
of  your  Honorable  Board  to  make  similar  investments  of  Municipal  Railway 
Funds  and  held  that  your  Board  was,  under  the  Act  of  1913,  hereinabove 
referred  to,  authorized  to  make  such  investment,  holding  that  it  was 
merely  a  transfer  of  the  liquid  assets  of  the  LIunicipal  Railway  into 
other  assets  of  the  City  and  County.  Following  that  opinion  surpluses 
of  the  LIunicipal  Railway  were  invested  in  Library  Bonds  and  other  similar 
securities.  I  am  not  disposed  to  question  the  opinion  of  my  predecessor 
that  you  have  power  to  invest  surpluses  in  securities  of  the  character 
enumerated  in  the  Act  of  the  Legislature.  Library  Bonds  of  San  i'ranciseo 
are  of  that  character. 

The  proceeds  of  the  sale  of  Library  Bonds  will  be  deposited  to 
the  credit  of  the  Public  Library  and  heading  Rooms  iund  and  will  be  ex- 
pended only  for  the  pur  oses  expressed  in  the  ordinance  authorizing  the 
issuance  of  said  bonds. 

You  submitted  to  me  the  following  Resolution: 

RESOLVED,  That  the  sum  of  $24,600,  be  and  the  same  is 
hereby  set  aside,  appropriated  and  authorized  to  be 
expended  out  of  LIBRARY  J.-'UttD-BOHD  ISSUE  1904,  for 
construction  of  sidewalks  and  improvements  in  and 
adjacent  to  the  rublic  Library  site  in  the  Civic  Center, 
including  inspection,  incidentals,  ete." 
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The  purpose  set  forth  in  the  above  Resolution  for  the 

expenditure   of  the  moneys  of  the  Library  Fund  is  in  my  ooinion 
a  proper  expenditure  of  said  moneys. 

Hasp ect fully, 

City  Attorney 


BOAI©   02  SUj?  SETOSES. 
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Subj.ot:     Legality  of  Vote  of  A"SUSt  19th'  1918- 

Board  of  Supervisors  on  passage 
to  print   of  Ordinance   fixing 
Tax  Levy. 

Finance  Committee, 
Board  of  Supervisors, 

Gentlemen: 

Your  request   for  an  opinion  from  me  as  to   the  legality  of  the 
action  of  the  Board  of  Supervisors  when,   on  Monday  last,   the  Board  -passed 
to  print"  the   Ordinance   fixing  the  tax  levy  for  the  year  ending  June  30th, 
1919,    by  a  vote   of  11   ayes,    5  noes  and  2  absent,    was  this  day  transmitted 
to  me  by  the  acting  clerk  of  the  Board. 

OPIETIONr 
It  is  my  opinion  the  proposed  Ordinance  did  receive  enough 
Affirmative   votes   to    "pass  it  to  print". 

Reference  to    "final  passage"  is  made  in  various  sections  of  the 
Charter.     Section  9,   Article  II,    Chapter  L  provides: 

«^^H?°Jbill,Sha11  bec0nie  an  ordinance,   nor  resolution  he 

Section  12  provides: 

etc.""^  *  M11  lB  PUt  UP°n  itS  final  Passage  *■  ^e  Board 

Section  13  provides: 

4      "S^2?  Mil  or  resolution  providing  for  any  specific 

ive^T^f ' 3  }evyins  any  tax  or  assessment     and 

every  ordinance  providing  for  the  imposition  of  a  new  duty 

?;*e!£"?'    8hal1'    after  its  introduction    n»  published  in 
1<L  f       * al ,new!Paper  with  the  ayes  and  noes,   for  at  least 

wlrT!?68?1™^"    (Sundays  and  le6al  holidays  excepted) 
beiore   fjjial   action  upon  the   same.      If  such  bill  be  amended 

Wn?    «"-,arae??*d  !lia11  b*  advertised  for  a  like  period 
before  iinal   action  thereon." 
Section  15  provides: 
)  "No   ordinance   shall  take  effect   until    ten  days  after  its 

Passage  unless  otherwises  provided  in  such  ordinance." 

Paragraph  2  of  Section  13,   Article  III,    Chapter  II   provides: 
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"Nor  shall  the  limitation  in  Section  11  of  this  Chapter 
upon  the  rate  of  taxes  apply  in  the  case  of  taxes  levied  by- 
ordinance  passed  "by  at  least  15  Supervisors  and  approved  by 
the  Mayor  for  any  of  the  following  purposes,    to-wit:    etc." 

It  is  my  opinion  that  the  provision  of  the   Charter  requiring  an 

affirmative  vote  of  15  members  of  the  Board  for  the  adoption  of  the 

Ordinance   fixing  the  tax  levy  for  the  year  ending  June   30th,   1919, 

applies  to  the  vote   on  final  passage.     The  vote  after  introduction, 

on  passing  to  print  may  be  considered  in  the  nature  of  a  motion  to 

have  the  proposed  ordinance  printed  as  required  by  the  provisions  of 

Section  13  of  the  Charter  above  referred  to.     Such  a  motion  would 

under  no  interpretation  of  the   Charter  provisions  require  more  than 

a  majority  vote  of  the  members  of  the  Board. 

Respectfully  submitted, 

City  Attorney. 


FINANCE   COLILIITTEE 
BOARD  OF  SUPERVISORS. 
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>  October  8*4,  1918.  ~  , 

Subject:     Designation  of  Ballot  title  /  U  0_, 

for  Charter  Ami  t  proposal  by  Electors, 

Sir: 

In  answer  to  your  request  as  to  whether  the   uocird  of  Supervisors 
tee  authority  to  provide  a  ballot  title  by  which  a  Charter  A:*ndment  pro- 
posed by  petition  of  the  requisite  nuriber  of  electors  shall  be  designated 
upon  the  ballot,  I  beg  leave  to  submit  the  following  reply: 

The  power  to  propose  amendments  to  a  freeholders  charter  is 

governed  by  the  provisions  of  Section  8  of  Article  XI  of  the  Constitution. 

That   section  recognizee  two  methods;-   the  amendment  may  be  proposed  by  the 

lative  body  of  a  City  on  its  own  initiative,   or  fifteen  per  cent  of 

the  registered  electors  filing  a  petition  therefor  with  the  legislative 

JSOdy  iriay  co:  pel   its  submission,     The  pertinent  pert  of  Uection  8  dealing 

with  the  subnission  of  a  Charter  Amendment  through  petition,   reads  as 

follows: 

"Petitions  for  the  s  n  of  any  ■■sniswnt  shall  be 

filed  ^ith  the  legislative  body  of  the   city  and   county  not  less 
than  sixty  days  prior  to  the  general  election  next  preceding  a 
regular  session  of  the  legislature.     I'he  signatures  on  such 
petitions  shell  be  verified  by  the  authority  hav.i  rgs  of  the 

registration  records  of  such  city  and  county,   and  the  expenses 
of  such  verification  sl-all  be  provided  by  the  lec  ve  body 

thereof.     If  such  petitions  have  a  sufficient  number  of  signatures 
the  legislative   body  of  the  city  or  city  and  county  shall  so 
submit  the  amendment  or  Amendments  no  proposed  to  the  electors." 

There  is  nothing  in  the  constitutional  provision  regulating  or 
prescribing  the  form  or  manner  of  suuuission  on  the  ballot  itself  of  a 
proposed  charter  amendment  whet  proposal  is  that  of  the  super- 

visors or  of  electors  by  petition.     The  only  information  required  by  the 

^Constitution  to  be  ^iven  to  voters  of  the  precise  language  of  proposed 
•O  is   that   they 

amendments  /shall  be  published  in  the  official  newspaper  of  the  City  and 
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that  thereafter  until  the  date  of  election  a  no  idee  shall  be  printed 
in  one  or  more  newspapers  to   the  ei  ect  that   copies  of  proposed  amend- 
ments in  convenient  pamphlet  form  may  be  had  upon  application  to  the 
Beard  of  uupervieors. 

It  is  not  contemplated  or  required  that  a  proposed  charter 
amendment   shall  be  set  forth  in  full  upon  the  ballot.     It  is,  however, 
necessary  that  uome  designation  be  plaoed  thereon  by  which  a  ch.-  rter 
amendment  may  be  identified  by  electors  and  likewise  that  it  may  be 
ascertained  upon  the   counting  of  the  ballots  whether  a  proposed  charter 
amendment  has  received  the  requisite  number  of  votes  for  its  adoption. 
Under  the  general  law  when  a  measure  is  proposed  by  the  electors 
of  the  state  in  accordance  with  the  initiative  provisions  of  the  State 

ylaw,   it  is  i  ade  the   duty  of  the  secretary  of  utate  to  refer  the  proposed 
measure  to  the  Attorney  General   vho  is  required  to  return  to  the  secretary 
of  State  a  title  or  designation  by  widen  the  question  si  all  be  designated 
upon  the  b, Hot.      U>ee  Section  1197  M«   Cc'e).     This  section  of  the 
Political  Code,  however,   refers  only  to  laws  proposed  under  the  pro- 
visions of  the  state  law  pertrdning  to  the  initiation  by  the  people  of 
State  laws  and  does  not  govern  or  cover  a  proposal  by  electors  to  anend 
a  freeholder's  charter. 

The  only  provision  of  our  charter  which  r>ert*dns  te  the  matter 
of  printing  upon  the  ballot  the  designation  or  titls  of  an  snendment, 
proposed  by  electors,   is  found  in  Sections  6  and  12  of  Chapter  III, 
article  XI   of  the  8  arter.     This  Chapter  pro  video  principally  for  the 

^submission  by  qualified  slectore  to  the  people  of  proposed  legislation 
for  our  city  and  County.     Section  12  providee  that    "the  provisions  of 
this  chapter  unless  prohibited  by  the  State   Constitution,   ehall  apply 
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Ito  the  proposal,   submission  and  adoption  of  charter  amendments".   Section 
6  provides  in  part  that    "the  ballots  used  when  voting  upon  such  proposed 
measure   (referring  to  measure  which  may  he  initiated  under  Section  1  of 
the  Chapter)    shall  contain  a  general  statement  thereof,   followed  by  the 
words   »yesH  or  "no"  so  arranged  that   the  voter  may  indicate  his  choice 
upon  the  ballot". 

By  Section  12  only  such  provisions  of  the   Chapter  of  the  Charter 
that  are  not  in  conflict  with  the  State   Constitution  are  mail  applicable 
to  the  submission  of  charter  amendments  by  petition  of  the   requisite 
number  of  electors,    for  of  course,    it  is  fundamental  that  the  provisions 
of  a  municipal   charter  can  no  way  modify,   change  or  enlarge   the  pro- 
visions of  the  State   Constitution. 

Section  22  of  Chapter  I,  Article  II  of  the   Charter  as  originally 
'  enacted  provides  what   should  be  placed  upon  the  ballot   submitting  a 
charter  amendment  proposed  by  electors.     That   section  in  part  reads  that 
"the  tickets  used  at   such  election   (an  election  at  which  is  submitted 
a  charter  amendment  proposed  by  electors)   shall   contain  the  words   'FOR 
THE  AMENDMENT1    (stating  the  nature  of  the  proposed  amendment)   and 
'AGAINST  THE  AMENDMENT*    (stating  the  nature   of  the  proposed  amendment)" 

The  provisions  of  Section  22  of  Chapter  I  of  Article  11  of  the 
Charter  deal  precisely  with  the  same  subject  matter  covered  by  Sections 
6  and  12  of  Chapter  III  Article  XI  of  the   Charter,   namely  the  character 
of  the  ballot  submitting  a  charter  amendment  by  petition  of  electors, 
Sections   6  and  1£  being  later  enactments  must   prevail  over  Section  22. 
It  is  to  be  noticed  that   Section  6  in  precise  language  does  not 
provide  who  shall  prepare  the  general  statement  that  shall  appear  upon 
the  ballot.     I  am  of  the  opinion,   however,  that  the   correct   interpre- 
tation of  the  provision  is  that  it   shall  be  prepared  by  the  Board  of 
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)  Election  Commi as i oners.      So  far  as  the  initiation  of  Ordinances  and 
other  measures  under  the  provisions  of  Chapter  III,   Article  XI  is 
concerned,   the  Board  of   Supervisors  has  nothing  to   do  therewith.      The 
petition  is  filed  with  the  Board  of  Election  Commissioners  and  the 
election  is  called  by  the  Board  of  Election  Coinaissi oners  itself.      It 
does  not  come  "before  the  Board  of  Supervisors  at  all  before  the  election 
and  no  action  is  required  of  the  Board  of  Supervisors  thereon  as  to  its 
submission.     Therefore,   it  must  have  been  intended  that    "the  general 
statement"  of  the  proposed  measure  shall  be  made  by  the  Board  of  Election 
Commissioners. 

For  the  purpose  of  pointing  out  how  far  the  provisions  of 
Chapter  III   of  Article  XI   governs  the   submission  of   a  charter  amendment, 

as  already  shown,    Section  1   of  the  Chapter  and  Article   requires  that   the 

) 
petition  for  the  submission  of  an  ordinance  or  other  measure  by  the 

electors  shall  be  filed  with  the  Board  of  Election  Commissioners  while 

a  proposal   for  a  Charter  amendment  must   be   filed  with  the  Board  of 

Supervisors  under  the  provisions  of  Section  8  of  Article  XI  of  the 

Constitution.      Section  12  of  Chapter  III  of  Article  XI  of  the   Charter, 

however,   adopts  only  such  parts  of  Chapter  III  of  Article  XI  that   is 

not   in  conflict  with  the  State  Constitution,    so  far  as  it  is  declared  to 

apply  to  the  submission  of  Charter  Amendments  by  electors.     Therefore 

the  provisions  of  the  Charter  as  to  the  initiation  of  a  proposed  Ordinance 

or  measure  that  the  petition  shall  be  filed  with  the  Board  of  Election 

Commissioners  is  not   applicable   to  the   submission  of  charter  amendments 

since  the  charter  is  in  conflict  with  the   Constitution, but  there  is  no 

y  conflict  between  the  constitutional  provisions  and  Section  6  and  Section 

12  of  Chapter  III,   Article  XI,   that  the  ballot  used  when  voting  upon  a 

proposed  charter  amendment   shall   contain  a  general   statement  thereof. 

-4- 
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Legislation  governing  procedure   whieh  refer*  to  other  acts  and  makes  such 
parte  of  such  acta   "as  may  be  applicable"  a  part   of  that   legislation 
usually  leads  to   confusion  that  is  found  in  the  present  question.     Mow- 
ever,    it  is  our  duty  to   interpret  the  charter  provisions  and  determine 
within  the   accepted  legal    rules   of  interpretation  what  was   intended,   and 
in  iay  judgment,   the   interpretation  which  I  have  above  given  is  the 
correct   one. 

It  need  hut  he  added  tfcmt  the   duty  of  the  Board  of  Super- 
visors with  reference  to  a  charter  amendment  proposed  by  the   requisite 
number  of  electors  is  not  legislative.     Upon  it  being  received,   it 
must  be  referred   te  the  proper  authority,  the  Election  Commission,   to 
verify  the   nair.es  found  thereon.      If  the  requisite  number  of   qualified 
electors  have   signed  the  petition  it  is  mandatory  upon  the  Board  of 
etaperviBors   to   order  its   submission  to   the  voters.     Upon  the  passage   of 
the  order  of  the  Supervisors  a  verified  copy  thereof  should  be   submitted 
te  the  Department  of  Elections,   whereupon  it  is  the  duty  of  that 
Department    to  provide   for  its  submission  upon  the  ballot. 

Jo   far  as  the  charter  amendments  proposed  by  the  supervisors 
as  their  own  act  is  concerned,   there  is  nothing  either  in  the  Constitution 
or  the  Charter  pertaining   to  the   designation  of  the  title  of  a  proposed 
amendment   on  the  billot.     The  law  being  silent  upon  the   question  and  it 
being  necessary  that   some  sort  of  designation  be  placed  thereon,   I   am 

of  the   opinion  that   the   Supervisors  in  ordering  the  submission  of  amend- 

ae 
ments/their  own  act  may  designate  the  title. 

I  therefore  advise  you  as   follows: 

-5- 


too 

1st:      It   la  the  duty   of  the  ^lection  Cocnni  salon  to  prepare 
a  general   statement  of  a   charter  amendment  proposed  by  the   electors, 
:      It   ia  within  the  province  of  the  oupervisors  to  provide 
the  title  or  designation   of  an  amendment   proposed  by  the  Board. 
Respectfully, 

City  Attorney. 


HONORABLE  RALPH  McLARKH. 
ACTING  KAYOR. 


GL/lfc 


October 
Fourteenth, 
nineteen  Eighteen* 
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SUBJECT:  As  to  V.ho  are 

"Itinerant  Vendors". 


Dear  Sir:- 


I  am  in  receipt  of  your  letter  of  the  10th  as  follows: 


"Complaint  having  been  made  to  this  office  that  a 
certain  individual  is  operating  in  this  City  as  an 
itinerant  vendor,  I  am  seeking  some  ^formation  from 
you  before  attempting  to  collect  a  license  from  the 
party  in  question. 

Is  a  man  who  comes  to  San  Francisco,  or  who  resides 
in  San  Francisco,  and  leases  or  rents  a  store  on  one  of 
our  business  streets  where  the  lease  is  for  a  temporary 
period  or  runs  from  month  to  month,  an  itinerant  vendor 
within  the  meaning  of  the  law?" 

0  ?INION. 

The  same  question  was  propounded  to  my  predecessor  on 
November  23rd, 1916.  His  reply  is  found  in  bound  volume  of  "Opinions 
of  City  Attorney",  years  1912-16,  at  page  1015. 

I  thoroughly  ooincide  with  the  views  therein  expressed,  I 
am  of  the  opinion  that  each  case  presents  a  question  of  fact  to  be 
determined  by  itself  as  to  v/hether  the  person  in  question  Intends  in 
good  faith  to  make  his  place  of  business  fixed  and  permanent  or  whether 
he  is  simply  resorting  to  a  subterfuge  to  give  his  place  of  business 
the  appearance  of  permanency.  V/hether  the  loase  is  for  an  extended 
term  or  from  month  to  month  only  would  not  alt**  the  case  except  in 
so  far  as  it  would  be  evidence  of  the  erson's  intention. 

Respect  fully, 


City  Attorney. 


TAX  COLLECTOR, 


C.P/- 


Ill 

,i' 

November  8,  1918, 

Subject:  Hetch  Hetchy  Operative 
Revenue  Fund. 

Gentlemen: 

I  have  your  request  dated  November  6th,  1918, 

requesting  ray  opinion  as  to  the  validity  of  the  proposed 

ordinance  creating  a  special  fund  to  he  designated  "Hetch  Hetchy 

Operative  Revenue  Fund"  and  to  provide  for  the  accounting  of  the 

receipts  resulting  from  the  Hetch  Hetchy  Water  System  and  the 

utilities  connected  therewith.   I  understand  that  the  revenue  in 

question  is  the  receipts  from  operation  of  the  Early  Intake  Power 

Plant  and  Hetch  Hetchy  Railroad  which  furnish  the  first  by-product 

earnings  from  the  Hetch  Hetchy  Water  Supply  project. 

OPINION: 

The  disposition  of  receipts  from  Public  Utilities  is 

provided  for  by  Article  XII,  Section  16  of  the  Charter.   The 

language  of  that  Section  is  as  follows: 

"Whenever  any  public  utility  shall  be  operated 
by  the  City  and  County,  the  receipts  from  such  utility 
shall  be  paid  daily  into  the  city  treasury,  and  maintained 
in  a  special  fund  set  aside  for  such  utility.  The  Super- 
visors may,  from  time  to  time,  make  appropriations  from 
such  fund  for  the  following  purposes: 

( a)  For  the  payment  of  the  operating  expenses  of 
such  utility; 

fb)  For  repairs  and  reconstruction; 

(c)  for  payment  of  interest  and  sinking  fund  on  the 
bonds  issued  for  the  acquisition  or  constx-uction  of  such 
utility; 

(d)  For  extensions  and  improvements; 

(e)  For  a  reserve  fund." 

The  ordinance  in  question  designates  a  speoial  fund 
to  be  created  from  the  receipts  of  the  Hetch  Hetchy  project  which 
is  designated  by  the  Ordinance  as  the  "Hetch  Hetchy  Operative 
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Revenue  Fund".  From  this  fund,  under  section  2  of  the  ordinance, 
they  are  to  be  paid  the  operating  expenses  of  the  utility.  This 
is  in  accordance  with  Subdivision  A  of  Section  16  above  quoted. 
No  provision  is  made  in  the  Ordinance  for  the  use  of  a  fund  for 
repairs  and  reconstruction  as  provided  for  in  Subdivision  B  of 
Section  16.   The  ordinance  then  provides  that  at  stated  periods, 
the  money  from  the  funds  may  be  transferred  to  the  Water  Con- 
struction Fund  -  Bond  Issue  of  1910, in  order  to  reimburse  said 
last  named  Fund  for  any  operative  demands  that  may  have  been 
paid  therefrom.   I  see  no  authority  in  the  Charter  for  such  a 
transfer.  Receipts  from  the  Utility  after  payment  of  the  operat- 
ing expenses  and  repairs  are  required  by  Subdivision  C  of  Section 
16  to  be  devoted  to  the  payment  of  interest  and  sinking  fund  in- 
stallments on  the  bonds  is.ued  for  the  acquisition  for  construction 
of  such  utility  and  therefore,  in  my  opinion,  the  proposed  ordinance 
is  illegal  so  far  as  it  purports  to  authorize  the  transference 
of  funds  to  the  Water  Construction  Bond  Issue  Fund  of  1910  for 
the  purpose  of  reimbursing  past  operative  charges.   If  those  charges 
have  been  paid  out  of  the  Construction  Bond  Fund  prior  to  the 
time  at  which  revenue  was  produced  from  the  project  they  have 
properly  been  capitalized  as  a  part  of  the  overhead  expense  during 
construction  and  added  to  the  capital  cost  of  the  project.  An 
attempt  at  this  date  to  take  them  out  of  the  capital  cost  and 
treat  them  as  "operating  expense"  does  not  seem  to  be  within  the 
spirit  of  the  Charter. 
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I  recommend  that  Section  2  of  the  proposed  ordinance  he 
re-written  so  as  to  conform  with  the  language  of  Article  XII, 
Section  16  of  the  Charter.   It  is  of  course  a  matter  of  discretion 
with  the  officials  in  charge  of  auditing  the  Hetch  Hetchy  accounts 
as  to  how  the  various  pay  rolls  and  supply  bills  shall  be  apportioned 
between  construction  and  operation  where  the  project  is  already 
on  a  partially  operative  basis.  So  many  of  these  expenses  as  fall 
within  the  definition  of  "Operating  Expenses"  or  "Repair  &  Re-con- 
struction Expenses"  may  properly  be  paid  out  of  the  proposed 
Operating  Revenue  Fund  in  the  future.   That  proportion  which  is 
properly  chargeable  as  an  overhead  construction  cost  should  be 
paid  out  of  the  Water  Construction  Fund  Bond  Issue  of  1910. 

Respectfully, 

City  Attorney. 


BOARD  OF  SUPERVISORS. 


iL4 


November 
i:i0hteenth, 
Nineteen  ^ifthtaan. 


SUBJECT:  Responsibility  for  Keeping 
King  street  between  3rd  and 
7th  Streets,  in  the  City  ;nd 
County  of  San  TrflBftlMH  in 
condition. 


Gentlemen :- 


I  am  in  receipt  of  your  communication  as  follows 

ill  you  kindly  advise  this  Board, 
as  per  its  written  request  of  August  19,1918, 
upon  whom  the  responsibility  devolves  for 
keeping  tha  roadway  of  King  Street,  batweon 
Third  and  Seventh  Streets,  in  a  presentable 
condition," 


OPUJIOM. 
King  Street  between  Third  and  Seventh  Streets  is  an 
open  public  street  in  the  City  and  County  of  San  Francisco  and  the 
duty  and  responsibility  for  keeping  the  roadway  of  said  street  in 
a  presentable  condition  is  imposed  upon  the  Board  of  Public  V.orks, 
Unless  some  portion  of  the  roadway  is  occupied  by  the  tracks  of  a 
company  having  a  franchise  thereon  which  contains  a  condition 
obligating  the  company  to  keep  any  portion  of  the  roadway  in  a 
presentable  condition  the  entire  responsibility  for  the  same  is, 
as  I  have  already  stated,  upon  your  Honorable  Board. 

Respectfully, 

City  Attorney. 
BOi^RD  OF  PUBLIC  BOBS  . 


November  26,  1918. 

Subject:  Clerks,  Bookkeepers  and  Accountants 

Employed  by  the  Board  of  Education  R  |  ^- 

Must  be  Residents  of  the  City  and  County. 

Sir: 

I  am  in  receipt  of  your  communication  of  November 

14th  containing  the  following  request: 

nI  will  thank  you  to  advise  me  if  a  clerk,  book- 
keeper or  accountant  employed  by  the  Board  of  Education 
in  either  capacity  must  be  a  resident  of  the  City  and 
County  of  San  Francisco  as  provided  for  in  Section  2, 
Article  16  of  the  Charter." 

Section  2,  Article  XVI  of  the  Charter  of  the  City 
and  County  of  San  Francisco  provides  that  all  persons  appointed 
to  office,  position  or  employment  under  the  City  and  County  must, 
during  their  respective  terms  of  office  or  employment,  actually 
reside  in  the  City  and  County  and  must  have  so  resided  for  the 
period  of  one  year  next  preceding  their  appointment,  provision 
being  made  for  exemption  from  the  operation  of  this  section  of 
the  charter  of  positions  requiring  expert  or  technical  training. 

I  am  of  the  opinion  that  clerks,  bookkeepers  and 
accountants  employed  by  the  Board  of  Education  are  within  the 
purview  of  the  section  of  the  charter  above  stated.  No  question 
is  herein  involved  such  as  is  presented  regarding  positions  held 
by  public  school  teachers.  The  status  of  an  employee  of  the  Board 
of  Education,  such  as  a  cle:k,  bookkeeper  or  accountant,  is  not 
that  of  a  school  teacher,  but  even  with  reference  to  3chool  teachers, 
the  Supreme  Court  of  this  State,  in  the  case  of  Stuart  r.  Board  of 
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Eduoation,  161  Cal.  210  has  upheld  as  reasonable  and  proper  a 

resolution  of  the  Board  of  Education  requiring  teachers  in  the 

school  department  to  he  residents  of  the  City  and  County. 

Section  2,  Article  XVI  of  the  Charter  is  valid  In  view 

of  the  provision  of  Article  XI,  Section  8^  of  the  Constitution 

of  the  State  of  California,  which  provides  as  follows: 

"It  shall  he  competent  in  any  charter  framed  in 
accordance  with  the  provisions  of  this  section,  or 
section  8  of  this  article,  for  any  city  or  consolidated 
city  and  county,  and  plenary  authority  is  hereby  granted, 
subject  only  to  the  restrictions  of  this  article,  to 
provide  therein  or  by  amendment  thereto,  the  manner  in 
which,  the  method  by  which,  the  times  at  which,  and  the 
terms  for  which  the  several  county  and  municipal  officers 
and  employees  whose  compensation  is  paid  by  such  city  or 
city  and  county,  excepting  judges  of  the  superior  court, 
shall  be  elected  or  appointed,  and  for  their  recall  and 
removal,  and  for  their  compensation,  and  for  the  number 
of  deputies,  clerks  and  other  employees  that  each  shall 
have,  and  for  the  compensation,  method  of  appointment, 
qualifications,  tenure  of  office  and  removal  of  such 
deputies,  clerks  and  other  employees.  All  provisions 
of  any  charter  of  any  such  city  or  consolidated  city  and 
county,  heretofore  adopted,  and  amendments  thereto,  which 
are  in  accordance  herewith,  are  hereby  confirmed  and 
declared  valid." 

Disregarding  the  possibility  of  an  exemption  from  the 
charter  qualifications  as  to  residence,  based  upon  expert  or 
technical  grounds,  you  are  therefore  advised  that  a  clerk,  book- 
keeper or  accountant  employed  bjr  the  Board  of  Education  in  either 
capacity  must  be  a  resident  of  the  City  and  County  of  San  Francisco, 
as  provided  for  in  Section  2  of  Article  XVI  of  the  Charter. 

Respectfully, 


AUDITOR.  City  Attorney, 

UM/MF 


IV 


If  ov  ember 
Twenty-sixth , 
Sineteen  ~i,-htoon. 


fll) 

-UBJnXJTri^pajj.  of  iSmergenoy 
ospital  etc.    within 
jurisdiction  of  Board 
of  rublic    ..orks. 

I  em  in  receipt  of  a  communication  from  the  Health 
Officer  which  reads  as  follows: 

'"V.ill  you  kindly  render  this  I  epartraent  a 
ruling   on  what  constitutes  a  public  building 
in  the  City  and   County  of  tea  ir;  ncisco  • 

Ah  construes  by  tho   orovi Fiona   of  the  Carter 
this   apartment  contends  that  the  ;*ergenoy  Hospital*, 
the  .an  iranciseo  Hospital,  and  tho    belief  Home  i re 
not  public  buildings  in  the  sense  that  the  same  nre 
^9*tha   Jurisdiction  ot  the  Bosra  °f    ^Dlie     orks 
outtiuit  these  structures  come  under  the  category 

hiirtl  r^?0?1  J?0"??*  ?*   th9ir  re*>air  aaa   ^intenance 
belong  solely  to  the  function  of  the  Health  l;epartraont." 

OPIKIOir. 

A  reading  of  the  provisions  of  the  Charter  shows  xlearly 
that  the  repair  of  buildings  under  the  jurisdiction  of  the  Board 
of  Public  Heaath  is  clearly  a  function  of  the  Board  of  ublio  orks. 

subdivision  6  of  eetion  9,  Chapter  IX  of  Article  VI, 
provides  that  the  Hoard  of  Public  orks  shall  have  charge, sure rin- 
tendence  and  control  under  such  ordinance*  as  may  from  time  to  time 
be  adopted  by  tho  supervisors  of  "the  construction  of  any  and  all 
public  buildings  and  struo.ures  under  plans  duly  approved  by  the 
various  departments,  including  all  school  houses  and  fire  department 
buildings  and  tho  repair  and.  malntananoe  of  any.  and  all  bulla ln^s 
SSi  structures  owned  h^   the  ^it^  gg  County."   There  is  ,o 
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provision  of  the  article  of  the  Charter  pertaining  to  the  powers 
of  the  Bot  rd  of  Public  Health  in  any  way  modifies  the  section  of  the 
Charter  above  quoted. 

An  examination  of  the  Charter  provisions  relative  to 
the  repair  of  school  houses  referred  to  in  the  communication  of  the 
Health  Officer  clearly  indicates  that  even  as  to  the  repair  of  school 
houses  the  Board  of  Public  orks  has  charge  of  the  same. 

Section  2,  Chapter  VI,  Article  VII  of  the  Charter  reads 

as  follows: 

"When  any  school  house,  building,  fence  or  other 
property,  belonging  to,  or  connected  with,  or  under  the 
control  of,  the  Board  of  Education,  needs  repairing, 
altering  or  improving,  the  Board  Shall  notify  the  Board 
of  Public  orks,  specifying  in  general  terms  the  work 
to  be  done»  The  Board  of  Public  Viorks  shall  cause  the 
same  to  be  done  forthwith,  if  the  cost  thereof  shall  not 
exceed  two  hundred  and  fifty  dollars;  otherwise  the  Board 
of  Public  horks  shall  submit  plans,  specifications  and 
estimates  of  cost  to  the  Board  of  .education  for  its  approval, 
and  if  approved  as  provided  in  section  one  of  this  Chapter, 
the  Board  of  Public  Works  shall  cause  the  same  to  be  done, 
and  if  done  in  accordance  with  the  plans  and  specifications, 
and  within  such  estimate,  the  same  shall  be  accepted  and 
shall  be  x>aid  for  out  of  the  Common  School  Fund*" 

I  therefore  advise  you  that  insofar  as  the  repair  of  the 

Emergency  Hospital,  San  Francisco  Hospital  and  Relief  Home  are 

concerned,  they  are  within  the  jurisdiction  of  the  Board  of  Public 

Works  . 

Respectfully, 

City  Attorney. 

BOARD   OP  KlAlTH. 
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December  13,  3 

Subject:  Good  Iioads   md  cannot  be 

Used  to  way  for  ocrued 

Damage  to  Property, 
Gentlemen: 

I  am  in  receipt  of  your  communication  of  ohe 

2nd  Inst,  a-i  follows: 

to  Finance  Committee  requests  that 
you  uup  ply  i'or  its  meeting  on   Friday,  Dec.  6, 
1918,  the  in!  or  mat  ion  desired  as  to  use  of 
County  Road  Fund  for  the  improvement  of  San 
Bruno  Arena* ;  the  matter  in  which  At  tor 
Daniel  u'Oonnell  is  interested . 


Tl* 


[OS: 

In  1911  the  property  owners  of  San  Bruno  Avenue , 
between  Silliman  and  Felton  Streets,  entered  into  a  private 
contract  with  the  City  Street  Improvement  Company,  to  grade  said 
block  to  the  official  line  and  grade*  The  work  necessitated  the 
lowerin        natural  grade  some  four  or  five  feet  in  the  center 
of  said  street,  taper inp  to  the  ends  at  Silliman  and  Felton  Streets. 

Whatever  da.-ir.ge  was  sustained  by  the  property  owners 
was  sustained  by  reason  of  the  grading  of  said  street  at  that  time. 
In  other  words ,  said  damage  is  an  accomplished  fact.  The  property 
owners  will  not  suffer  any  material  Inugtl  in  the  future,  in 
addition  to  what  they  may  have  already  suffered,  by  reason  of  any 
done  on   said  street* 

The  question  submitted  to  me  by  your  Honorable  Bo 
involves  the  matter  of  the  disposition  of  the  money  received  by 

City  and  County  from  the  State,  consisting  of  one-half  of  the 
license  fees  paid  by  the  owners  of  autoraobiles  in  this  City  and 
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County,  under  the  Act  of  the  Legislature,  approved  May  10th,  1917, 
Statutes  1917,  p.  382,  All  such  portion  of  said  license  fees 
shall  be  paid  into  the  road  fund  of  the  City  and  County  and  shall 
he  "expended  by  such  counties  exclusively  in  the  construction  and 
maintenance  of  roads,  bridges  and  culverts  in  said  counties  res- 
pectively". 

For  the  purposes  of  the  Act,  the  City  and  County  of 
San  Francisco  shall  be  considered  a  county  (Sec.  1,  Sub.  19). 

The   provision  as  to  the  expenditure  of  the  fund,  in 

my  opinion,  operates  in  future,  and  not  retroactively,  and  that  no 

expenditure  can  be  made  therefrom  for  a  damage  which  has  already 

accrued.  As  the  Court  said,  in  the  case  of  State  Com.  in  Lunacy 

vs.  Welch,  20  Cal.  App.  630: 

"Retroaction  should  never  be  allowed  to  a  statute 
unless  it  is  required  by  express  command  of  the  Legislature, 
or  by  an  unavoidable  implication  arising  from  the  necessity 
of  adopting  such  a  construction  in  order  to  give  full 
effect  to  all  its  provisions". 

It  is  true,  that  in  the  construction  of  a  highway, 

the  City  and  County  is  authorized,  under  the  statute,  to  grade 

a  highway  and  pay  to  the  owners  of  abutting  property,  any  incidental 

damages  which  their  property  may  sustain  in  the  prosecution  of  said 

work. 

The   situation  here   is  different;    the  damage,    if  any,  has 

been  already  ifcflieted  upon  the  property,   and  the  money  realized  from 

the    State   cannot  be  used  to  defray  any  damages  of  that  character, 

already  accrued. 
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You  are  advised  that  no  part  of  the   "Good  Hoada  i\db*y 
realised  from  the  license  fees  paid  ander  the  provisions  of  the     ot 
referred  to,   oan  be  need  for  the  purpose  mentioned, 

Respectful 

Ci%   Attorne   . 


D  OP   Si. 
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December  28th,  1918. 


Subject:   Appointment  of 
Police  Captains, 


°\ 


Gentlemen: 

I  am  in  receipt  of  your  letter  of  December  19th,  1918, 

as  follows: 

"The  present  uniformed  force  of  the  Police  Department  of 
San  Francisco  consists  of  967  men.   Of  this  number  926  are  in 
active  duty.   39  of  its  members  were  heretofore  granted  leaves 
of  absence  for  the  purpose  of  enabling  them  to  join  the  military 
and  naval  forces  of  the  United  States,  and  they  will  probably 
shortly  return  to  active  duty.   Two  vacancies  exist  which  will  in 
all  probability  be  filled  within  the  next  few  days. 

Section  2,  Chapter  V,  Article  VIII  of  the  San  Francisco 
Charter  provides:  '"There  shall  be  one  Captain  for  each  one 
hundred  police  officers.   The  duties  of  the  Captains  shall  be 
defined  by  the  rules  and  regulations  of  the  Commissioners  and  by 
the  orders  of  the  Chief  of  Police. ■  " 

Aside  from  the  Captain  of  Detectives  there  are  nine 
Captains  of  Police  connected  with  the  Department. 

The  Board  of  Police  Commission  desire  to  be  informed 
whether  under  the  provisions  of  the  Charter  above  quoted,  it  has 
authority  to  appoint  another  Captain  of  Police  representing  the 
67  uniformed  members  of  the  Department  in  excess  of  the  nine 
hundred  members;  in  other  words,  should  the  Section  of  our 
Charter  above  quoted  be  construed  as  to  permit  the  appointment 
of  a  Captain  of  Police  for  each  one  hundred  police  officers,  or 
any  fraction  thereof;  provided  of  course,  in  the  discretion  of 
the  Commission  the  fraction  of  one  hundred  men  was  sufficiently 
large  to  necessitate  the  services  of  an  additional  Captain? 

An  early  response  to  this  communication  will  be 
appreciated.  " 

The  provision  of  the  charter  above  quoted  is  from  the 
chapter  dealing  with  the  organization  of  the  police  department  in- 
sofar as  the  subordinate  officers  of  the  department  are  concerned. 

Section  2  provides: 

♦"There  shall  be  one  captain  for  each  one  hundred 
police  officers." 

Section  3  provides: 

"There  shall  be  one  lieutenant  for  ever;:  fifty 
police  officers." 


Section  4  provides; 


i>U 


"there  shall  be  as  many  sergeants  as  in  the  judgment 
of  the  commissioners  may  he  advisable,  not  to  exceed  one  ser- 
geant for  every  ten  police  officers. 

Section  1  of  Chapter  VI  provides: 

"The  police  force  of  the  City  and  County  of  San 
Francisco  shall  not  exceed  one  police  officer  for  each  five 
hundred  inhabitants  thereof. " 

You  will  notice  that  the  framers  of  the  Charter  used 
different  language  in  each  section  in  designating  the  represent- 
ation of  the  subordinate  officers  in  the  police  force,  and  it  may 
reasonably  be  inferred  that  such  different  language  for  exrress- 
the  representation  was  purposely  used. 

Section  4  of  Chapter  V  and  Section  1  of  Chapter  YI 
clearly  establish  maximum  limitations.   Section  2  of  Chapter  V 
may  clearly  be  interpreted  as  establishing  a  compulsory  minimum 
as  well  as  fixing  a  ratio  of  representation. 

The  language  of  the  section  is  not  entirely  clear  v/hen 
considered  in  connection  with  the  language  of  the  other  sections. 
*,7e  should  considerthe  occasion  which  gave  rise  to  the  compulsory 
minimum  and  the  obvious  design  as  to  the  object  to  be  accomplished, 

The  department  is  organized  along  military  lines  and  in 
such  an  organization  it  may  have  been  deemed  best  that  each  group 
of  one  hundred  men  should  have  a  captain  in  the  interest  of 
efficient  supervision  and  leadership.  ?'ae   matter  of  -.vhether  an 
additional  captain  for  the  major  fraction  of  the  next  one  hundred 
men  should  be  appointed  may  well  be  left  to  the  judgment  of  the 
Board  of  Police  Commissioners. 
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I  therefore  advise  you  that  in  my  opinion  the  Board  of 
Police  Commissioners  can  exercise  its  discretion  in  the  matter 
and  has  authority  to  appoint  one  additional  captain  of  police 
under  the  circumstances  set  out  in  your  communication  quoted 
above . 

Respectfully  submitted, 
GEORGE  LULL 

City  Attorney. 


BOARD  0?  POLICE  COMMISSIONERS. 


—  I  'vi  3 


Han  tfr  ,  *y  17  th,    1919. 

Jubject:      Bids   for  Patented   or  Iropriotary 
Articles  need   not  be    c   lied   for. 

air: 

I   am  in  receipt   of  your  communication  of  December  19th  which 

reads  as   follow: 

"The   Auditor  is  holding  up  rtempnds   for  automobile 
tires  purchased  in  the   open  market,    claiming  that   there   should 
be   ■  contract.     The  only   contract   we  know  of  is  the  one  made 
pursuant   to   coapotitive  bidding  etc.    (vide   Charter),    and  we 
presume  that  the  Auditor  means  such  a  contract. 

we   submit   that    competitive  bid^ini;  is  not 
presently  ponsible   on  these   j.:c>cds,   because  the   various  makes 
differ  in  the   quality  and  quantity   of  material,    in  the  manner 
of  construction   (see    attached  le  iters-patent ) ,    in  the   finish 
of    the  tread   intended  to  produce   a  non-skid  effect    and  even 
in  the  guaranties  which  the  various  makers  offer  we   find 
different   provisions  and  phrasing. 

It   is  inherent   in  the   situation  that   no  bids 
would  be   truly   competitive   or  fairly   comparable. 

As  the  Board  of   ^Supervisors  passed  these   demands 
upon  the   approval  of  the  Supplies  Committee,   we  now  ask  you 
to   advise  the  Auditor  that    said   open  market   purchases  are 
legal,    and  th;;t   the  merchant   should  not  be   denied  the  payment 
of  said  demands  upon  the  ground  that   there   is  no   contract." 

The  telegram  which  you  referred  to  in  your  coifuuni  cation 
states  that  there  are  certain  patents  held  by  the  (ioodyear  Tire  & 
Kubber  Company  on  tires  which  they  offer  for  sale  on  the  market. 

On  January  10th,   1912,   Honorable  i •«  rcy   V.   Long   rendered 
en  opinion  to  the  Board  of  Firs   Comal ssionsrs  that   it  was  not 
necessary   in  the  purchase  of  patented  or  proprietary  articles  where 
there   cr.n  be  but  one  bidder  to  advertise  for  bids  in  accordance   with 
the  provisions  of  the   Charter  for  the  general  purchase  of  supplies. 
That   opinion  is  found   in  the  bound  volume  of  Opinions  of  City 
Attorney  Lon<;  1910-11-12  at  page  404,   and  I   can  add   nothing  to  what 
is  therein  said. 
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From  your  commni cation,   it  appear©  that  the  ptrticular  tires 
in  question  are  patented  articles  and  proprietary  in  their  nature  and 
that   competitive  Md«  cannot  he  had  thereon.     Under  these  circula- 
tes, I  an  of  the  opinion  that  it  was  not  necessary  to  adver- 
tise for  bids  for  the  reason  that   *the  law  does  not  require  an 
idle  act?     However,  the  Auditor  should  he  irtfomed  by  your 
Committee  of  the  exact  reason  idiy  supplies  of  this  character  were 
not  obtained  through  competitive  bidding  for  the  reason  that  it  is 
for  the  Board  of  Jupervi so xn  to  determine  whether  or  not  an 
article  is  either  proprietary  or  patented  and  -whether  or  not   com- 
petitive bidding  can  be  obtained.     ?or  the  information  of  the 
Auditor,   the  Uoiaaitte*  should  inform  hia.  that 

*irst:     An  article  purchased  in  the  open  market  is  proprietary 
or  patented  and  that  competitive  bidding  cannot  be  obtained  thereon, 

or, 

Secondly:      If  bids  have  been  advertised  for,  ■  bid  was 

obtainable ; and 

irdly:       a  hat  the  articles  have  been  purchased  in  the  open 
market  at  the  loiwet  possible  price.     She  toiditor  is  entitled  to 
Insist  upon  this  informant  ion  being  furnished  by  the  Cosasittee  for 
the  reason  that  the  Committee  in  the  first  instance  is  the  Body 
that  deten  i*se  facts. 

peot  fully. 

City  Attorney. 
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San  .Francisco,    -February   20th,    1919. 

Subject:      City  &  County  is  Not 
Liable  fort  he  Industrial  Q 

Accident   Commission  for  fees  '  p 

for  iispecting  boilers  of  Fire 
Department. 

Gentlemen: 

In  reply  to  your  request  for  an  opinion  as  to  whether  the 
dty   and  County  of  San  Francisco   is   liable   to  the  Industrial  Accident 
Cosimission  for  fees  for  inspecting  the  boilers  of  the  Fire  Department, 
X  submit  the  following: 

OPINION: 
Under  the  general   rule  of  law,   the  Industrial  Accident 
CoBttission  is   a  governmental  agency  as  is  also  the   Fire  Department; 
both  are  engaged  in  performing  governmental  functions  for  the  safety 
and    convenience  of  the  punlic,    28  Cyc.    of  Law  125.      Neither  would  bo 
allowed   to  tax  or  impose   fees  upon  the   other.      The  Industrial  Accident 
Commission  would   have   no  more   right   to   charge  the   City  and  County  for 
boiler  inspection  than  would  the  Vehicle  Department   to   charge  a  license 
fee   for   running   the   automobile  Fire  Kngines,    or  the  Board  of  Public 
lerks   to  charge   the   State   for  a  building  permit  to  erect   a  state  build- 
lag.     Bach  department   of  the   government   involved  in  this  transaction  are 
separate  and  distinct  mandataries  of  the   State. 

A  practical  solution  of  the  difficulty  however  may  be   found  in 
the   last   section  of  the  Act  of  May  8th,    1917  providing  for  the   inspect- 
ion of  steam  boilers  and  fees  therefor.      It  is  therein  provided   as 
follows:      "Mo   fee   shall  be   charged  by  the  Induutrial  Accident   Commission 
where   an  inspection,    as  herein  provided,   has  been  made  by  an  inspeetor 
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holding  a  certificate   of  competency   from  said   Commission  and 
employed  by  any  county,    city  and   county,    city,    insurance   company 
or  any  person  or  corporation  for  the  purpose   of  testing  his   (its) 
own  boilers  only." 

Therefore   it   seems  clear  that   some  engineer  of  the 
Fire  Department  may  be    clothed  with  authority  by  the   Industrial 
Accident  Commission  and  he  may  be  detailed  by  your  Honorable 
i^oard  to  inspect   the  Uoilcrs  of  the   City  and   County  under  your 
jurisdiction. 

HeBpectfully   submitted, 


L29 


nir  i  mi 


:     i..oratoriua  Act  &> 
ftp  lied   to   the  taxation  of 
property  of  soldiers  engaged 
in  service. 

Jkr  uir: 

In   reply  to  your  request   for  an  opinion  as  to  whether  or  not   the 
jrsperty  of  a  soldier  now  in  the  Military  Service  of  the  United  States  is 
Jtapt   from  the  penalty  of  15>^  of  the  amount  of  his  delinquent  taxes ,  I 
teemit  the  following:  , 

Section  1,  Article  V  of  the  ioderal  Moratorium  Aot,   other- 
llse  known  as   the    "Joldiero  and   Jailors   Civil   Rights  Aot"  provides  as 
foils  «s : 

•That   the  provisions  of  this   sectior  »PPly  when 

any  taxes  or  assessments,  whether  general  or  spwolal,   falling 
due  I   ■■■  of  military  service  In  respect   of  real 

a  property  owned  and  occupied  for  dwelling  or  business  purposes 

by  a  person  in  military  service  or  his  dependents  at  the 
conu:;encer ent  of  his   period   of  military  service  and  still   so 
occupied  by  his  dependents  or  employees  are   not  paid." 

Section  4  of  said  Article  provides  as  follows! 

"Whenever  any  tax  or  assessment  shall  not  be  paid  when 
Hue,   such  tax  or  assessment  due  and  unpaid  shall  besr  interest 
until  paid  «t    the  rate  of  six  per  centum  per  annum,   and  no 
ether  penalty  or  interest   shall  be  incurred   by  reason  of  such 
non-payment.     Any  lien  for  such  unpaid  taxes  or  assessment 
shall  also  include   such  interest   thereon," 

•  You  are   therefore   advised  that  no  penalty  is  incurred  by 

such  4eli>.  uency  for  taxes  upon  the  real  estate  above  designated 
except  interest  at  six  per  cent  per  annum  on  the  amount  of   the  taxes 

%  due  up  to  the  time  of  payment. 

Respect  fully, 


i 


CI  ty  Attorney. 


GL/IK 
Edward   F,  Bryant,    Ssq., 

Tax  Collector  of   t 
City  and   County  of   Jan 

Franc  i  ico . 


t»an  Francisco,    Cal,   January   29,    1919. 

JSCT:     Burial  of  a  Deceased  Person 
whose  satats  is  loss   than  &7&.00. 

D«ar  MM 

I   am  in   receipt   of  your  communi cation  of  Jan;  .h,1919 

which  reads  as  fellows: 

"At   a  meeting  of   the   Bear*   sf  Health  held  on 
January  16th,    1919,    the  Health  Officer  was  instructed   to 
co:  muni  cut  e   with  the  City  Attorney  with  a  view  to   securing 
an  opinion  as   to  the  proper  and  legal  method  to  follow  in 
disposing  ef  small  deposits  of  money  left   by  persons  who 
die  in  the  ban  l'r»ncisco  Hospital. 

The  superintendent  ef  the  .ian  Vr  ncisco  Hospital 
states  that   at   frequent  intervals    .atients   die  leaving  small 
sums  of  tuoney,    ranging  from   .10.   to  |?t,   altho  the  amounts 
are  usually  less  than  ^25.     The  Public  Administrator  will  not 
handle  as  an  estate  under  the  value  of  &76,     It  has   been  the 
custom  to   allow  the   City  Undertaker  to  purchase   a   ,.10.   t;rav« 
in  a  private   ce  etery,    the  balance  being  applied  to  defray 
cost  of  proper   contained   or  coffin  and   to  i.-eet   the  expense  of 
undert-.kin^  services. 

It   was   eu,sgested  that   in  view  of  the  fact  that 
there   MNM  to  be  no  law  on  this  subject  as  f»r  as  we  are 
inf'  rmed  that  it  might   be   a  better  plan  to   turn  such  Moneys 
into  the  City  ireasury  and  to  bury  rll   such  decedents  as 
indigents,  pure  and  simple.     Another  suggestion  has  been 
offered  that   such  moneys  be  applied  first  toward  defraying 
t   e   expense  of  care   of  decedent   while  in  the  hospital   and  if 
any  residue  to  the  purchase  of  a  deeent    burial  plot. 

tfould  most   respectfully   solicit   an  opinion 
from  your  office  as  to  the   right  to  use  such  moneys  as  herein 
indicated,    namely,    should  it  be  used  to   defray  the   expense  of 
medical   care  to  the   decedent  or  applied   to   funeral   e   nenses  or 
should   it  be   deposited  with  the   City  '.Treasurer." 

It   is  a  general   rule  of  law  that  property  left   by  a 

decedent   before  it    can  be   disposed  of  must    be   a  .  inistered  in  the 

Probate   Court.      The   Code  however     a'ves  an  exception  to   \-his   rule 

where  the    total   estate  is  less   than     75.     The  two   sections  bearing 
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upon   this   question  arc   Section  1726*,    Code  of  Civil  Jrrocedure  of  the 

iitate   of  California  and  ieetion  4144  of  the  Political   Code  of  the 

State  of  California. 

She  bo  two   sections  read  as   follows: 

IV 26a.  Bg       Whenever 

a  public  t&s&nlatrater  takes  possession  of  the  estate  of  a 
deceased  person,    as   provided   In   section  1726  of   this  code, 
and  the  method  of  the   defrayal   of  the   expense   of   the  burial 
of  said  deceased   is  not  otherwise  provided    for  by  law,   or 
by  the   rules,   agreement  or  death  benefits  of  any  order  or 
lodge   to  which  the  deceased  i  the  tine  of  his   death 

long,    or  wi  H  he  m*f  have   been  affiliated,   the 

public  a^uinistrator  may,    in  order   to  defry   \  or 

expenses  of  the  burial   of  the  fcwdjr  of  the  deceased,   apply 
to  a  judge  of  the  superior  court   of   the   county   in  which 
said  pu.lic  administrator  is  acting,    for  an  order  oer  dtting 
the  puli>:  strator   to  summarily   sell   any  ptmMt 

property,    belon^in^;  \o    the   deceased,    and   to   withdraw  any 
money   that   the   deceased    -nay  have  on  deposit  i  -  bank, 

and   to   collect    any  indebtedness  or  cl-r  ;  may  be   o  -lng 

to  or  due   the  deceased.     If  upon  sueh  application  it  appears 
to   the   court    by  co,«.r>etent   evidence,    that  the   total  value 
of  the  estate  of  the  deceased  is  less  than  seventy- five 
dollars,   the   judge   shell  make  an  order  granting  the 
application  and  there   shall   be  no   administration  upon   the 
estate  of   the   deceased  unless   additional  eatate  be   found 
or  discovered.     Be  notice  of  the  application  need  be  given 
and  no  fee   shall  be   charged  by  the   clerk  of  the    court   or 
the  public  ar*iin.tstrc-tor  or  his  attorney  for  the   filing  of 
said  application,   or  for  any  duty  or  service  of  the  clerk 
•  r  public  administrator  or  his  attorney  connected  therewith. 
Upon  the  sale  of  the  veronal  property  of  the  deceased, or 
the  collection  of  any  laoney,   elaira  or  indebtedness  by  the 
public  a^lnistrator  under  said  order  the  public  adminis- 
trator shall  use  the  same  for  the  expenses  of  the   burial  of 
the   deceased.      The  public  administrator  shall   file  with  the 
clerk  of  the  court  a  statement   showing  the  property  of  the 
deceased  that    came   into  his  hands,   the  amount   received   from 
the   sale   of  any  personal   property,   and  the   disposition  of 
the  property  of  the   deceased,   and   shall   file  with  the   clerk 
vouchers   showing  what   disnoeition  was  made  of  the   said 
property  or  the  proceeds  thereof. 

Section  4144-Political    Code.      C08BT   0?  BUttlAL  T3S 

OV  '  OP 

¥<hen  an  inquest  is  held  by  the  coroner, 
and  no  other  person  takes   charge   of   the  body   ^f   deceased, 
he  must    cause   it    to   be   decently  interred;    %mi   bfl        y,    in 
order  to    decently  inter   tlM   ttWy  of  the  deceased,    apnly 
to  a  judge   of  the  superior  court   nf  his   county   for  an   order 
permitting  the   coroner   to   summarily   sell   any  pergonal 
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property  belonging  to  the  decease*,  and   to  ^™r»*  «J 
money  that   tho  deceased  may  have  on  deposit   with  any  bank 
and  to   collect   any  indebtedness  or  claim  that  may  he  ovdng 
Tr  due  the   deceased     If  upen  such  apMi jaUe» it  arrears 
to  the   court,    by  .•*%   evidence,  that  the  total  value 

of  the  estate   of   the  deceased  is  less  than  seventy- five 
dollars  the  judge  shall  make  an  order  granting  the 
spoltoation;    and  there  shall  he  no  administration  upon  the 
Jstaifof  the  deceased  unless  additional  estate  $•«!«* 
or  discovered.     Ho  notice  of  the  application^ need  be   >;ir*n 
and  no  fee  shall  he   cmrged  by  the  ol«rk  of  the  court   or 
coroner  for  the  filing  of  said  application.   ^JSV^rewith 
duty  or  service  of  the  cleric  or  ioroner  °°™ec*e*  ^"Ir 
Upon  the   sale  of  the   personal   property  of   tne /^^»«a   •* 
the   collection  of  any  r.oney.   claim  or  indebtedness  by  the 
coroner,   he  shall  eea  the  same  for  expenses  of  the  funeral 

•f  th?heecorlne;  shall   file  with  the  "clerk  •^1"   "SuV 
statement  shewing  the  property  of  the  deceased  th»tca,ai 
into  his  hands,  the  amount   received  from  the  sale  of  any 
tertona!  wroneity  and  the   deposition  of  the  property   of 
thr^ceasea     and  snail   file  with  the  olerk  woucheji.  show- 
ing  Sat   disposition  was  MP  of   the   ^P^;   *f  **£*%i! 
not    sufficient    property  belon  in«  to   the  estate  of  th^de- 
ceased  te  pay  the  necessary  expenses  of  the   tninai,   wss 
expense. \17 a  legal   charge  against    the  county. 

It  will  he  noticed  that   in  the  eaee  where  an  inquest  ie 

held  by  the   coroner,    it  is  within  the  province  of  the   coroner 

to  make  this  application  te  the   court   and   to  ex  end  the  money  fer 

the  decedent's  burial.     In  case  there  i«  n.  inquest,   it  is  within 

the  provi.ee  of  the   public  a. -..Inlet rator  te  make   the  application 

te  the   court  and  use  the  money  for  the  burial  of  the  decedent. 

-nils  thote  two  sectlene  do  not  Impose  an  absolute 

obligation  upon  the  puulic  admini.trator  or  the  coroner  to  proceed 

in  the  manner  eet  eut  in  the  sections,  your  Beard  may  be  able  te 

prevail  upen  the  publie  administrator  and  the   coroner  te  act   in 

all   case,  where   the  estate  of  the  deceased  is  1...  than  seventy- 


five   dollars. 
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The  foregoing  section*  are  the   only  sections  of  which  I 
m  aware  dealing  with  the   subject  matter  of  your  communication. 
Tou  are  correct   in  your  interpretation  of  the  law  that  your 
Beard  does  not  haw  the  power  to  expend  this  money  for  the 
burial  of  the  deceased  person.     Unless  the  public  adminis- 
trator and  the  coroner  act  under  the  sections  of  the  Cod* 
quoted,   the  only  course  open  to  you  would  be  to  deposit  the 
money  in  the   City  Treasury  as  you  suggest. 

iieanect  fully. 

GL//JK  City  Attorney. 


BOARD  OF   HEALTH, 
3an  Francisco. 


muum  ry 
twenty- first, 

ffineteon     3 
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(rentier 


as   fol. 


your    y- 


n   o  i 


m*e  Irvine,  >rly 

line  of  ,  .    jxt«n 

ion 
,  JoaaaitteG 

-iow  if  rity 

>Jce  an  exchange  02  rtion  0 

arty  aiawi  -vine, 

for  the     ur.  ending  reet." 


Dfhfi  City  and  Count  v/lth 

an.     ct  of  the  ture  en:  -at  1o  provide  ;  1- 

tion  of  sandoned  or  closed  up  '.ie  street:  ,  bar  Iking 

the  execution  of  deeds  therefor  hy  officers   of  ra:  f.ties  and 

providing  for  the  acc-eot.nce  of  deeds  for  new  streets   opened   in  liuu. 
of  such  abandoned   stoats,'    olosa  up  and   bImvSTS  rtion  I  .    hall 

re  and    axeoute  a  dead  of  euoh  land  to  Jejnee  Irvine  in  exchange  for 
land  necessary  for  nlng  and   a  at* 

In  an     opinion  givon  to  your^tonor  <.rd  In  April, 191? « 

predicated     upon  the  ms   of' recti  on  10, Chapter  II, .  rtlclo  II 

of  the  Charter,   I  adviced  you  oction  did   aot  authorise  the 

exchange  of  tho   property  here  in  <  ue«tion,  because   M  '  ■«  only  to 
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the  sale  or  exchange  of  lands  acquired  by  the  City  for  Civic  Center 
purposes.   Y.hile  thrt  is  so  the  orovisions  of  the  Act  of  the 
legislature  referred  to  herein  provides  a  method  by  which  the 
result  desired  by  the  City  may  be  accomplished. 

Resg-ect  fully, 

City  -ittorney. 


BOARD  0.-      .VISORS. 
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oUBJ.-OT:    Taymont  of    ;.C.   lorrle  December 

&  Co's.ol^lm  from  -lunielpal  Railway  Lrtieth, 

Eunds,  Nineteen  Eighteen. 

Gentlemen:- 

I  am  In  receipt  of  your  communication  of  the  1 .  rd 
inst,  relative   to  tha   t>aymcmt  out  of  Municipal  Railway  Funds 
of  the  Balance  due  to  R.C.;  torrie  &  Co,   on  tko  rwin   Peaks  Tunnel 
contract.         The   questions  that  you  desire  answered  are:   First 
whether  this  balance  can  be  paid  from  the  Railway  ;>ond  and, 
secondly,  if  bo  paid  can  it  be  restored  to  the   fund  by  an  appro- 
priation in  tha  next  budget, 

ISIOff. 
Thw  I -in  Peaks  funnel  was  constructed  pursuant  to  the 
provisions  of  the  funnel     roeadmrs    >iv  inance  which  was  approved 
by  the  Mayor  on  the  19th  day  of   «vabruary,1913«       This   ordinanca 
was  passed  pursuant  to  a  direct  authorization  contained  in  Chapter 
VIII  of  ;.rtiole  VI  of   *.he  Charter  which  was  adopted  as  an  umend- 
ment  thereto  on  J  eceraber  10,191£,  tion  4  of  the   Chapter 

provides  in  part  that   the  voard   of     uoerviaore  may  in  its   discretion 
order  that  the  whole  or  any  part  of  tha  cost  and   expanses  of  the 
construction  of  a  tunnel  be    >aid   out   of  the  Treasury  of  the  City 
and  County    "from  such  funds  as  .:   orviaors  may 

designate  ." 

The  Funnel  Procedure   Ordinance  provtt  ee  that  the  assess- 
ment;"  M   property  benofited  oe   levied   and    paid   prior  to  the 
construction  of  the  r. unncl  so  that   the  money  ary  to  construct 
tho  tunnel  shall  be  in  tho  Iwm  ury  prior  to  tha  letting  of  the 
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contract.   Under  the  Rename  a  situation  nay  reasonably  occur 
conetrxjction  of  say   lunnal  such  as  has  jecurred  in  the  construction 
of  the  Lwiu  i/oaks  .  tunnel;  vhen  the  assessments  have  been  levied  and 
collected,  the  contract  let  and  the  work  completed  a  deficit  may  exist 
in  the  Tunnel  Construction  -Tund,   The  funnel  Procedure  Ordinance 
:tion  £8)  further  rovidao  that  if  such  •  deficit  does  occur  a 
supplemental  assessment  shall  be  levied  to  cover  the  deficit  but  contains 
this  provision,  uhieh  it  will  be  noticed  is  in  accordance  with  Section  4 
of  iiTticlo  VIII  of  tho  Charter  under  which  this  Ordinance  was  adopted; 
"In  lieu  of  making  a  supplemental  assessment  the  Boar      upervisors 
may  in  Its  discretion  provide  for  the  payment  by  the  City  and  County  of 
the  amount  required  to  complete  such  construction,  subject  to  the  limita- 
tions of  the  Charter.    How  the  limitations  of  the  Charter  so  far  as 
the  ayiaent  of  the  cost  and  expense  of  the  constr  cti  n  of  a  tunnel 
is  concerned  is  contained  in  -action  4  of  Copter  VIII  of  ....rtiele  VI 
which,  as  I  have  already  pointed  out,  provides  that  the  Board  of 
Supervisors  may  in  its  discretion  pay  the  whole  or  eny   part  of  such  cost 
and  expense,   "from  such  funds  as  the  i.oard  of  Supervisors  may  designate. " 

So  far  as  the  Uuniclpal  Hallway  Ponds  are  concerned 
Subdivision  £  oif  Section  16  of  article  XII  provides  that  whenever  the 
reserve  fund  shall  exceed  one-half  of  the  payments  for  operating 
expenses  for  the  preceding  fiscal  year  the  iupervisors  may  appropriats 
such  excess  to  the  Uonoral  lund.   The  resolution  ordering  the  >aymont 
of  the  fealanss  due  the  contractors  out  of  iho    ^illway  i'und  recites  that 
the  reserve  fund  does  exceed  one-half  of  the  operating  expenses  of  the 
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preceding  fisoal  yaer*     Therefore  the  power  exit't^  under  this  section 
to  use  such  excess  for  any  obligations  that  the  City  aigfci  inour  ir- 
respective of  vhaihcr  they  were  incurred   in  the  operation  of  the  Municipal 
Railway  or  not.         The  powers,   therefore,  being  given  to  the  i-upervlsors 
in     ec. 4, Chap. VI II  of  Art. VI,  to  pay  the    /hole  or  any  part  of  the  cost 
and   expense  for  the  construction  of  a  tunnel  from  such  funds  Board 

of  :uiie:rvi    or?r   nag  designate,  and  ia  the  Tunnel   Procedure   Ordinance  to 
pay  the  deficit  arising  upon  the  uaa,>ietion  of  the  work  with  funds   of  the 

City  rather  than  by  a  supplemental  assessment,    it   is  ray  opinion   that  the 
funds   of   the  Municipal   Railroad  may   be   used   to  pay   this   deficit. 

She  second  question  is  whether  in  a  subsequent  budget  an  item 

can  be  insyrted  appropriating  to  the  ilunlcipal  Railroad  the  amount  that 

lias  been  used  to  pay  the  defieit.       In  my  judgment  there  oan  be  no     nestion 

but  that  this  can  be  done*       The  Charter  does  not   orovide  that  the  interest 

on  the  bonds  issued,   for  the  acquisition  of  a  utility  or  the  sinking  fund 

for  their  redemption  shall  come  solely  from  the  revenues  of  the  utility. 

Those  revenues  can  be  devoted  to  those  purposes  under  the     rovit  ions  of 

Seo.16,   of  -irt.JCII,  and  properly  should  be,   out  that  section  does  not 

provide  nor  could  provide  under  the  law  governing  the  Issuance  of  bonds 

that  the  revenue  of  the  utility  shall  be  the  only  fund  out  of  whioh  those 

bonds  shall  be  redeemed  and  the   interest  thereon  paid. 

The  whole  credit  of  the     City  and  County  is  behind  the  bonds 

issued  for  the  construction  of  a  utility  and  a  bondholder  has  the  right 

to  insist  that  the  interest  or  sinking  fund  if  not  otherwise  annually 

provided  for,  chall  be  raised  by  taxation.     Therefore  there  is  nothing  to 

prevtmt  nrvisors  from  including  In  the  next  budget   or  tfuoeeeding 

budgets  an  appropriation  ec.ual  to  the  amount  taken  out  of  the  Municipal 

Hallway  *unfi  to  pay  the  deficit  In  the  Twin  leaks  Tunnel  to  be  devoted 
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to  the  payment  of  interest  on  Donfie  issued  for  tho  construction  of 

tHo  Municipal  Hallway  or  into  the  sinking  fund  for  their  redemption* 

Respectfully, 

City  Attorn 


» 


f 


Z3 
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February   25th,    1<?19. 
Subject:     Might  of  the  city  to 
it.t-in  action  for  libel   re- 
ap* cting  its  operation  of 
public  utilities. 

Gentlemen: 

I   am  in  receipt  of  your  lie  solution  which  reads  as  follows: 

,     IA8,    The   citizens  of  the   City  and   County  of 
San  ixmcisco  hare,   "by  an  overv?helming  rote,   authorized 
the   construction  of  the  Ketch  Hetehy  water  and  po-  rr 
project;    and 

,.,   The  *111   of  the   citizens  is  being 
carried   out   as  rapidly  and  efficiently  as  war 
conditions  will  permit  by  the  properly  constituted 
City  authorities;    and 

SAS,      islcading,    false   and  Ticious  attacks 
have  been  made  upon  the  Ketch  Hetehy  project   and  all 
those  engaged  in  its  construction  by  the   vn   WW»- 
cisco   "ohronicle,"  a  newspaper  published  in  the  City 
and   County  of  San   Francisco;    and 

,    It  is  the  consensus  of  opinion  of  the 
Mayor  and  the  Board  of  Supervisors  thrt   t  e   said  mis- 
leading.false   and  vicious  attacks  on  said  project 
are   designed  to  injure  the  same  and  to  frustrate  the 
will   of   the  people  in  favor  of  various  interests  to 
which  the  said   "Chronicle *  eaters,   *ad  are  further- 
more designed  to  discourage  proapective   investors  from 
buying   City's  bonds  authorized  for  the   construction  of 
said  nroject, 

MOW,   I  I,  \VIfl),    That   the  ^ayor  and 

Board  of  Supervisors  request   the  opinion  of  the  City 
Attorney  as  to   whether  legal  steps   can  be  taJcen  by 
the  City  and  County  of  San  tfr&ncist;©  to  reeover 
exemplary  damages  from  the   •♦Chronicle"  and  its 
publishers  for  these  malicious,   unfounded  and 
defamatory  remarks  against   San  Francisco's  greatest 
municipal  project. 

The  question  resolves  itself  into  the  following  legal  ouery: 
"Can  a  municipal   corporation  maintain  an  action  for 
libel  against   a  person  publishing  malicious,   false  and  defamatory 
statements  in  regard  to  a  public  utility  owned  and  operated  by  the 
municipal   corporation? " 

I  have  been  unable  to    find   in  the   reported   decisions  of  the 
courts  of  this   country  or  of  England  any  case  which  has   decided 
the  precise   question  or  in  which  there  has  been  any   discussion 
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thereof.     Likewise  the  text  books  are   silent  thereon.     The  question 

is  therefore  one  of   "firat  impression"  and  iwirt  "be  smeared  on 

fund&inentel    principles   rather  than  accor^inc;  to  -weight   of  authority, 

or  upon  adjudicated  cases  directly  deciding  the  point,   but,  as  was 

said  in  Trenton  M  &  L  Insurance   Co.  vs.  Perrine,    57  Am.3ec.400,    "the 

fact  that  the   right   of  action  has  not  been  frequently  exercised  is 

not  an  argument  against  the  right  to  naintr.,in  itM. 

OFIHIOH; 

Libel  in  this  State  is  defined  in  Section  45  ©f  the  Civil 

Code  as  follows: 

"Libel  is  a   false   and  unprivi  ties  by 

writing,   printing,   picture,   effigy,   or  other  fixed 
representation  to  the   eye,    which  exposes  any  person  to 

red,   contempt,   ridicule,   or  obloquy,  or  which  causes 
him  to  be  nhunned  or  avoided,  or  which  has  a  tendency  to 
injure  him  in  jtaft*  occupation." 

The   Code  definition  of 'libel'is  the  one  ge» len&lgr  round 

in  the  laws  end  decisions  of  the  states  of  this  Country.     Analyzing 

the  definition,   it  at   once  becomes  apparent  thnt   in  order  for  a 

municipal    corporation  to  in  an  action  for  libel,   it  mu:  t 

base  its  action  upon  the  latter  part   of  the  defin  ,    712; 

"Libel  is  a  false  and  unprivileged  publication  "by  siting,  printing 

pictures  *  *  *  or  other  fixed  representation  to  the   aye  *  *  * 

which  has  a  tendency   to  injure  a  person  in  his  occupation;5 

Two  questions  arise  at  the  threshold  of  the   query: 

1st:  tejcra  "persons"  as  used  in  the  Code 

definition  include   a  :  nr-1   cc  on? 

2nd:      Does  the  term  "occupation"  include  the  ownership  and 
operation  of  a  municipally  owned  public  utility? 

stated  in  another  way,   ean  the  definition  of  libel   as 
giyen  in  the    Code  he   construed  as  applicable  to  a  municipal    cor- 
poration to  mean   as   follows^      "Lioel   is  a  false   and  unprivileged 
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publication  by  writin  .  res  or  other  fixed  represent 

ation   to  the  eye  Tsrhieh  has  a  tendency  to  injure  a  municipal    corpor- 
ation In  its  ownership  or  operation  of  a  pu.lJ.io  utility." 
She  answer  to  the   firot   Question  is  found  in  the  Civil   Code  itself. 
As  pointed  out  the   definition  of  lihel  is  given  in  Section  45  of  the 
Civil  c;oHe#     Section  14  of  the  save  Code  in  defining  certain  terms 
used  in  that   Code  declares:      "The  word' person'    includes  a  corpor- 
ation as  well  as  a  n.  tural  person. *     Again  in  Section  883  of  the 
Civil  Code  a  corporation  is  defined  as  follows:      "A  corporation  is 
a  creature  of  the  law  having  certain  powers  and  duties  ef  a  natural 
person",   and  in  Section  Jg@4  it  is  declared:    "Corner  .tions  are  either 
public  or  private.     Public  corporations  are   formed  or  organised  for 
the  government  of  a  portion  of  the  state;    %ll  other  corporations  are 
private." 

In  City  of  Pasadena  vs.    ftlmsea,   91  Cal.238.  at   248  the  Supremo 
Court   of  this  state   says:      "A  corporation,  whether  private  or  pttsllo, 
is  a  p  rnon.      (civ.   Code,  See. 14)".     The  term  "person"  therefore  as 
used  in  Section  45  of  the  Civil   Code  defining   "Libel"  includes  a 
municipal    corporation. 

DOBS  1HS   C07HI  TUm    "OCCV  ■   I    OHJSffl!    I  -'A 

A  distinction  must  "be  drawn  here  between  the  activities  of  a 
municipal   corporation  which  according  to  the  settled  decisions  of 
eur  Courts  are  stdd  to  be  governmental  and  those  which  »re  pro- 
prietary in  their  nature.     It  is  now  nettled  by  the  courts  that  a 
municipality  in  oper-timg  a  puhlio  utility  is  not  operating  the 
same  as  a  governmental  function  but  as  a  proprietor,     without  enter- 
ing into  the  fine   distin   tions  drawn  as   to  the  relative   duties   and 
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pov«rs  of  a  municipal   corporation  with  reference   to   the  two   functions 

it  is  only  necessary  to   say  that   a  municipality  operating  a  public 

utility  is  conducting  a  business  just  as  a  private   corporation, 

although  its  authority,   duty  and  obligations  are  not  the  same  in  all 

respects. 

South  Pasadena  vs.    City  of  Pasadena, 152  Cal.579; 

Davoust   vs. Alameda,   149   Cal.69; 

Chafor  vs.    City  of  Long  Beach, 174   Gal. 78; 

Billon   Municipal    Corporations"  5th  Ed. Sec. 116, page  199; 

Eastern  Illinois  State  Normal   School   vs. Charles ton, 

111  N.E.573; 
Felmet   vs.  Town  of  Canton,    97   S.E.728; 
Piatt   vs.    City  and  County  of  San  Francisco, 158  Cal.74 
Illinois  T  &  S.Bank  vs.   City  of  Arkansas, 76  Fed. 282; 

27   Cyc  Law.125. 

In  the  foregoing  discussion,   it  is  pointed  out  that  under 

the  definition  given  by  the  Civil  Code  to   certain  terms  used  in 

that   Code  the  term  "person"  includes   "corporation"  both  "public" 

and   "private".      It  is  settled  beyond  further  dispute  by  numerous 

decisions  of  our  Courts  that   a  private   corporation  may  maintain 

an  action  for  libel  upon  its  business. 

See  Ohio  &  M. By. Co. vs.  Press  Pub. Co. 48  Fed. 206; 

Trenton  Ins.ts.  Perrine,    23  N.J.Law,402; 

Mutual  Reserve  Fund  Assn. vs. Spectator  Co. 50  N.Y.Supp.460 

Omnibus  Co. vs .Hawkins,   4  Hurl  &  N.87; 

Bank  vs. Thompson,  18  Abbotts  Prac.413; 

Townshend  on  Libel  &  Slander, 4th  Ed. 471; 

Union  Associated  Press  vs. Heath, 63  N.Y.S.96; 

Reporters  Assn. vs. Sun  Printing  Co. 79  N.E.710; 

Morrison  Filtration  Co.vs.Lingane   33  At.452; 

In  the  discussions  by  the  Courts  the  terms   "Occupation"  and 
"business"  are  used  interchangeably  and  are  treated  as  synonymous. 

It  is  squarely  stated  in  City  of  Topeka  vs.   Jones,   86  Pac. 
162,   that   the  term  "occupation"  is  synonymous  with  calling  trade 
business  or  profession-" 

See   also  Ohio  &  M.Ry.Co.vs.Press  Publishing  Co.  48  Fed. 206. 
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KMasrous  other  cute  sight  be  sited  to  tne  point,   out  it  is 

unnecessary   for  the   purposes   of   this   opinion. 

Z   sb  there  to  re  of  the  opinion  that  the  tera  "Occupation"  as 
use<*   in  section  45  of  the  OiYil   Code  defining   *libel"  includes  the 
"business"  of  operating  a  public  utility. 

Heretofore   I   pointer*   out   that   in  order  for  s  municipality  to 
maintain  an  action   for  libel,    it  must    found   its  aetion  under  the 
latter  part   of  Section  45  of  the   Ciwil    Code;    that  is  the   false 
and  unprlYileged   publication  must  hare  a   "tendency"  to  injure  the 
corporation  in  its   business.      The   question  therefore    ari ses ,  —  what 
must   be  the  nature   of  th&  injury  to  the   business  which  justifies 
an  action? 

As  applied   to  prirate    corporations,    it  is   said   in   I'nioa 
Associated  Press  ts.      Keath,        65  I,  Y.    wup-le  mMt    96,    at 
page  100 : 


"It   is   now  settled,    howerer,    that 
a  corporation  aay  sue   for  any  libel  upon  it 
as   distinct   free  a  ll'oel  upon  its   indi visual 
nembers,    and  that   a  corporation  engaged   in 
business  may  maintain  an  action  for  libel 
without  r.roof  of  sreciel    drjaage,    where  the 
language   user*   concerning  it   is  defamatory  in 
itself,    and  injuriously   and   directly   affects 
its   credit,    and  necese-- rily    amd   directly 
occasions  pecuniary  injury." 


-.- 
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In  Knit  or  Ins,  Co.  vs.   uoolesive,   2  Jones  arid 

o.    7b,   11  Abbott* 8  Pr.  II. a.   386,    the   Court  laid  clown  this  rule; 

"Upon  »  careful  consideration  of  the  prinoiplea  involvod 
in  euch   cases,    I   have   oomo   to  tolaalon   that   a  oor  ora- 

tion on   •  \  ud    I     buBinesa,   In  which  credit  may  be  Notorial 
to   Itl   suooeas  may   maintain  an   potion   i'or  libel  without 
proof  of  special   damage  asod  concerning 

it  la  •  ,  '      .  ireotly 

affects  its  credit  i  aaarlly   and  directly  ocaaalona 

pecuniary  injury,  bat   that   in  all    other  orses  ttie   evorra 
sad  proof  of  special  damages  is  necesaar.  . 

Again  in  American  Bo  xk  Co.  vc.   Gates,   85  Fed.   731,   the 

Court   atatec  tic  rule   a&  follows: 

"I  may  state,   ae  applying  <yilte  generally  to   the  die- 
ouaaiOi.  iboloua  par  ;,    lhat  oounacl  do 

not  appear  to  AiJ  propositions  of  law  so  groatly  as  on 

the  application  herein  of  aame.     There   av  ich  agr 

on  the  proposition  that,   ae  spy  lie  implcted  uta 

of  a  corporation,   an  notion  oX  libel  m*y  lie  v;here  t 
character,  marketable,  v/holeaorae,   or  the  like  condition,   ie 
disparaged,   etc;   ami   also  aa  to   the  business  of  a  corporation, 
bank,   railroad,   etc.     here   the  alleged  libelous   terms  attack 
the  safety  or  reliability  of  ae  vice  or  o.  ,   or 

other. 7i Be  disturb  conl'ldeaee   in  it  eo  that  customers  may  be 
thoreby  driven  away  or  prTctr.r    from  availi  ,selvaa  of 

ita  services,   etc     So,   if  it  ri   a  croult,-a  borrowing 

orodit,   if  you  plesse,-to   enable   it   to  carr;    on  its   business, 
end  thia  oroc.it   is  assailed;   for   in  aaoh   cases  property 
Interests  ss   suo;    ma;    be   said    to  be   assailed,   nnd  no. 
tat  ion,    character,  like,    aB   those    terms   are   ooraaonly 

understood.      In  all    l  ms  counsel    agree  the 

cjrporation  may  mall  r  libel  without  all  oping  or 

ol aiming  speel   l  age a." 

In  Morrison  Jovell  filtration  Co.  vs.  Lingane,   33  Atl . 

462   it   is   said: 

"3?he  portions    I  ho  libelous, 

set  fsi  t  count  of    uv.  ju,   are  as  follows: 

•Possible   -  isslta   lri   the  use   of   si  of 

filtering    rater*   *   *  *  Ano  ortant   const  deration  in 

connec:  be  Morv  *  ,  whl  iua 

procoa    ,  .ai'ulneas  oi'   the  water  Lng 

passed   thro. 

chemical   t  inclined 

sni  ■  1 1  '      may, 


.7- 


1.40 


iay  exiet  rc.^to 
suffici 

to  , posed  ay  ate  ..*      I: 

In  etc   ere   ti       , 

on  de-sorrer  wl:. 

t   aa-rxr 
taine4   la  are  fi 

cannot  donbt  toa 
of  *-te;i   ^j  0...  be  to  tnju 
Lt  in  Itc  negot' 
others  with  when  t  wi 

its  rsracess,   li 
cJr ^oration,    uacmgii  on  t. 

ir.  rrhich   it   1j  ougiw       . 
206;   InG-zrT.ce  Co.    .        trim 

;  featarn  ( 
L.R.   9  £xch.   1 


,  fact  that  any  tj  H 

oese  of  the  water  is 
tesi  I  jruu^h 

cocstitted 
lined 
tether  it 

rspaper  eesMent*     B  eolar- 

i;  and*  as  the  case   is  before  as 

fJ.    .  Li    Bu    I  I  **• 

3tatc-*Bnts  eon* 
»     Assusilng  the  i  to  be  false,  we 
lous*   elite o   the  neeessar;    effeet 
plaintiff  in  its  business ,  and  to 
i  with  the  sit;;   of  -  or 

-ntraot 

BM       IS      -»1     B*SI     •    "  J.  »  J  TT,     ■   Z' • 

-     ,  ■    '■-    '-'  i  MtifH 

in  the   trade   or    3 
i  M«Kjr.  Co.  t.   irees  Put  .      .        /ed. 
J  I'.JJLaw,  4.  :o3erre 

.    .  .   Ct.460;  Bank  v* 

.  :.    .      -    .    .  -      ,    -     ::■ 

•    .      - 


Proa  the  foregoing  authorities  it  will  be   seen  that 
the  alleged  false  and  unprivileged  sosssanleati on  to  be  actionable 
the  effeet   thereof  anst  be  to  destroy  the  earedlt  of  the  corpora* 

3Sit  in  its  dealing  with  other*?  fron  which 
!>ec  u-.irr.'  loss  nay  follow*  or  to  oaoso  financial  loss  to  the 

.  by  doetroyin;  -3  flowing  fron  the  business  or 

to  prev  roi  attaining  new  business* 

Two  oxsnples  nay  be  given  shovi  la 

of  a  private   en«  a    snnleipal  corporation  to  naintaln  an  notion 
for  libel*   and  the  elose  analory  between  the  two  rifhts. 

As3vme   there  were  two  sonpetinf   street  railroad  lines* 

one  osned  by  a  private  corporation*  the  other  owned  by  s  aanioi- 

pallty*     A  newspaper  owner  i..   ardor  to   injure  the  private  eor<*ora- 
avra." 

jinese  which  normal"1  y  oa_e   to  it. 
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municipal  line,  falsely  publishes  an  article  in  his  paper  that 
the  ears  of  the  private  company  were  insanitary  and  that  persons 
riding  thereon  were  in  great  danger  of  contracting  diseases,  or 
that  the  operators  of  the  cars  of  the  private  company  were  in- 
competent and  that  persons  riding  on  the  cars  were  in  danger  of 
"being  injured  or  killed.  Under  the  adjudicated  cases  the  article 
would  be  libelous  and  a  recovery  could  be  had.  Reverse  the  case. 
Suppose  the  article  made  the  same  false  statement  concerning  the 
operation  of  the  municipal  cars,  for  the  purpose  of  injuring  the 
municipality,  by  driving  away  business  which  would  normally  cane 
to  it.   Certainly  if  an  action  would  lie  in  one  case,  as  it  un- 
doubtedly would,  it  should  lie  in  the  other. 

Take  another  example.  Assume  that  a  newspaper  in 
order  to  prevent  a  water  company  from  obtaining  credit  and 
extending  its  system  should  falsely  and  maliciously  publish  an 
article  that  the  souroes  of  water  of  the  company  were  polluted, 
that  its  supply  was  insecure  and  that  its  management  was  such  that 
its  money  was  being  wasted.  Under  the  cases  above  cited  an 
action  would  lie  for  libel. 

Assume  further  that  thereafter  the  property  of  the 
company  should  be  taken  over  by  a  municipality  and  for  the  purpose 
of  preventing  the  municipality  from  disposing  of  it3  bonds  and 
extending  its  system  a  newspaper  should  f  al  sely  and  maliciously 
publish  an  identical  article.  It  would  seem  upon  analogy  that 
if  an  action  should  lie  in  the  one  case  it  should  lie  in  the 
other,  for  the  municipality  has  the  right  to  protect  its  -property 
and  credit,  which  is  an  invaluable  asset. 
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In  the  foregoing  (iscussion,  I  have  not  discussed  one 

necessary  element  in  an  action  for  libel.   ',:he  article  crust  not 

only  be  false  but  also  "unprivileged".  What  is  a  privileged 

publication  is  defined  in  Section  47  of  the  Civil  Code. 

"Sec.  47f  RilVTLEGED  PU3LI0.l2I0:i  13  WHAE.  A  privileged 
publication  is  one  made- 

1.  In  the  proper  discharge  of  an  official  duty. 

2.  In  any  legislative  or  judicial  proceeding,  or  in  any 
other  official  proceeding  authorized  by  li  . 

3.  In  a  communication,  without  malice,  to  a  person  inter- 
ested therein,  by  one  who  is  also  interested,  or  by  one  who 
stands  in  such  relation  to  the  person  interested  as  to  afford 
a  reasonable  ground  for  supposi         .Lve  for  the  communi- 
cation innoceat,  or  who  is  requested  by  the  person  interested 
to  give  the  information. 

4.  By  a  fair  and  true  report,  without  malice,  in  a  publio 
journal,  of  a  judicial,  legislative,  or  other  public  official 
proceeding,  or  of  anything  said  in  the  course  uhoroof ,  or  of  a 
verified  charge  or  complaint  made  by  any  person  to  a  publio 
official,  upon  which  complaint  a  warrant  shall  havo  been 
issued. 

5.  3y  a  fair  and  trae  report,  without  malice,  of  the  pro- 
ceedings of  a  public  meeting,  if  such  meeting  vas  lawfully 
convened  for  a  lawful  purpose  and  ope.i  to  the  public,  or  the 
publication  of  the  matter  complained  of  was  for  the  public 
benefit.  (Amendment  ap  roved  1895;  Stats.  1895,  p. 167)." 

Undoubtedly  freer  scope  must  be  allowed  in  criticism 

of  public  matters  than  of  private  ones.   The  case  of  Bearce  vs. 

Bass,  51  Am.  St.  Hep.  446  is  instructive  upon  the  point  and 

undoubtedly  lays  down  the  true  rule. 

"The  publication  of  the  alleged  libel  wa3  during  the 
progress  of  a  municipal  compaign  in  Bangor,  in  which  the 
election  of  P.O.  Beal  for  mayor  v/as  then  pending.   The 
plaintiffs  had  contracted  to  build  the  Bangor  city  hall ,  a 
public  building  designed  to  be  used  and  oocupied  by  the 
government  of  the  city  for  public  purposes,  estimated  to  cost 
one  hundred  thousand  dollars,  bat  ultimately  costing  consider- 
ably more  than  that  amount,   The  mason  work  had  been       aed 
during  the  cold  weather,  vn(l   at  the  time  of  the  publication  of 
the  alleged  libel,  the  building,  although  in  the  procesa  of 
construction,  was  in        aplete  and  unfinished  condition. 
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The  character  of  the  construction  of  such  a  building  was  a 
matter  of  public  importance,  and  of  interest  to  the  inhabitants 
and  taxpayers  of  Bangor,  and  was,  therefore,  a  matter  of  legiti- 
mate public  discussion  by  the  defendants,  as  well  as  all  others 
who  had,  in  common  with  the  rest  of  the  community,  a  public 
and  a  private  pecuniary  interest  in  this  important  public  work. 

While  the  construction  of  this  building  was  in  progress, 
and  while  an  election  for  mayor  was  pending,  who  was  to  be 
ex  officio  chairman  of  the  building  committee,  an  article  was 
published  by  the  defendants  in  their  paper,  and  that  portion  of 
which  claimed  to  be  libelous  is  as  follows: 

'The  mason  work  is  of  the  poorest  quality,  and  it 
should  not  be  accepted  by  the  city.  Too  much  sand  has  been 
used  in  the  mortar,  and  to  such  an  extent  that  it  does  not 
prevent  the  alkali,  which  is  the  life  ox  the  mortar,  from 
running  out,  as  can  be  seen  by  the  white  appearance  of  the 
building.  Very  many  of  the  bricks  are  loose,  the  mortar  being 
too  lifeless  to  hold  them  together,  and  the  contractors  should 
be  obliged  to  take  down  and  replace  the  imperfect  sections  of 
the  walls.  The  doings  of  the  old  Tweed  ring  in  Hew  York  were 
no  worse  than  much  that  has  been  done  in  connection  with  our 
cit;.  building.' 

The  defendants  contead  that  those  words  are  not  actionable, 
and  constitute  no  libel  upon  the  plaintiffs  in  the  way  of  their 
trade,  business,  or  occupation  as  contractors  as  alleged;  and, 
moreover,  that  the  last  allegation  does  not  refer  to  them; 
and  that  the  article,  as  a  whole,  is  only  fair  and  reasonable 
comment  and  criticism  upon  a  public  work  made  to  the  public 
by  interested  citizens  and  taxpayers. 

Two  things  are  necessary  for  the  maintenance  of  this 
defense:  1.  That  the  comment  or  criticism  upon  the  plaintiffs* 
work  should  be  fair  and  reasonable;  2.   That  it  should  be  with- 
out malice  toward  them  individually  or  in  their  business  as 
contractors. 

The  question  is,  therefore,  uhether  the  language  used 
imports  any  personal  reflection  or  attack  upon  the  character 
of  these  plaintiffs  either  as  individuals  or  in  their  business 
as  contractors,  or  whether  it  is  merely  a  disparagement  of  the 
work  done  by  them. 

Everyone  has  a  right  to  comment  on  matters  of  public 
interest  and  concern,  provided  he  does  so  fairly  and  with  an 
honest  p  rpose.  Such  comments  or  criticisms  are  not  libelous, 
however  severe  in  their  terms,  unless  they  are  written 
maliciously.   Thus  it  has  been  held  that  books,  prints,  pictures, 
and  statuary  publicly  exhibited,  and  the  architecture  of  publio 
buildings,  are  all  the  legitimate  subjects  of  newspaper 
criticism,  and  such  criticism,  fairly  and  honestly  made,  is 
not  libelous,  however  strong  the  terms  of  censure  may  be, 
without  the  averment  and  pro  f  of  special  damage,  unless  it 
goes  farther  and  attacks  the  individual." 
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Ii'  crlticis  i  is  fairly  made  with  an  ho,\      \,ive  of 
a  public  matter  it  would  not  be  actionable,  although  the 
criticism  be  wrong.  Ska  ri       ree  publics  discussion  of 
matters  which  concern  the  public  is  inherently  proper  and  neees- 
aary  in  our  lor i  ox  government  although  the  views  expressed  do 
not  coincide  with  the  views  ;on. 

But  the  ri      ;pa  here.  If  the  critioiaa  is  unfair,  based  upon 
false  statements  and  is  made  with  a  malicious  or  dishonest  motive, 
a  person  making  it  cannot  claim  that  it  is  privileged. 

Section  9  of  Article  I  of  the  Constitution  provides  that: 

vr*ry  citizen  mta   freely  speak,  write  and  publish  his 
sentiment  on  all  sub'    ,  ;.jle  for      ■■■x&e 

of  that  ri  ;  ;         m   shall  bo  passed  to  restrain  or 
abridge  the  libertv  of  speech  or  of  the  pree-  . 

The  "abuse"  o.  ven  by  the  Constitution  lies 

in  unfairness  and  malice  as  .ne  case  of  Bearoe  vs.  Bass, 

Supr  . 

A?>  principle       I  MttSMd  on 

sen ted  to  me  in  y       »est,  it  is  to  be  observed  that  in 
considering  tho  article  alleged  to  be  libelous,  the  distinction 
must  be  made  between  an  article  merely  crltizi        I  .,  of 
the  management  of  a  public  utility,  which  merely  reflects  upon 
Officials  of  tho  muni'-'  I  advisability  of  the  pi'oject 

ie  principle  of  public  o  .  articles  which  tend  to 

injure  tho  business  d      tbllc  utility.  Criticism  which  re- 
flects upon  the  integrity  or  skill  9  of  the 
utility,  if  libciloua,  is  libelous  only  upon  those  officials  them- 
selves, unless  the  attaelf  is  made  upon       I  ioials  with  the 
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malicious  motive  of  injuring  or  destroying  the  utility  itself. 
As  to  the  advisability  of  the  project  or  to  the  principle  of 
public  ownership  one  may  freely  entertain  and  express  his  views 
thereon.  That  is  an  absolute  right  of  every  citizen,  for  in  our 
democracy  no  individual  or  set  of  individuals  has  the  right  to 
compel  others  to  accept  his  or  their  opinions  upon  public  matters 
or  to  prevent  others  from  expressing  views  different  from  those 
entertained  or  expressed  by  him  or  them.  Falsity  and  bad  motive 
must  exist  on  the  part  of  the  alleged  libeler  before  a  municipality 
can  maintain  an  action  upon  a  publication  which  has  a  tendency  to 
injure  it  in  the  operation  of  a  public  utility. 

But  one  other  point  needs  to  be  discussed  in  answer  to 
your  request.  The  article  s  complained  of  concerning  the  He  ten 
Hetchy  project  are  declared  in  your  request  to  have  been  published 
falsely  and  viciously  with  a  design  to  discourage  prospective 
purchasers  from  buying  City  bonds  and  you  ask  whether  exemplary 
damages  may  be  recovered. 

The  rule  as  to  exemplary  damages  in  this  State  has 
been  frequently  declared  by  the  Supreme  Court.   It  will  be  neces- 
sary to  refer  to  only  tv/o  oases  to  show  the  rule. 

In  Taylor  vs.  Hearst,  107  Cal.  262  at  page  269,  the 

Court  states  as  follows: 

"To  constitute  libel  there  must  be  malice,  actual  or 
implied,  on  the  part  of  the  publisher.  Actual  malice  exists 
when  the  publication  is  made  through  motives  of  ill-will, 
and  with  intent  to  injure  or  defame,  and  the  law  presumes 
malice  when  the  article  published  is  libelous  per  se.   Such 
malice  is  called  malice  in  law,  and  it  signifies  a  wrongful 
act  intentionally  done. 
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ww«     J  *»   *r  ®ta*ute»  in  ^  action  for  libel, 
whore     he  defendant  hay  b«an  guilty  of  «  lice, 
actual  or  presumed.    'the   jury,   in  addition  to 
ine  aotual  damages,  may  giro  damages  for  the 
?!X°  ?f  f^^l*.  fend  by  way  of  ounishing  the 
dofandant,'  (Civ.Code.seo.sm)       Che  defendant 

may,  bowever,  prove  any  mitigating  circuit anofts 
to  reduce    .he  aiaount  of  the  damages   (Co<ia  Civ.Vroc. 
oee.4  l;;   and,   ;;raon#  other  tiling*,  ha  (nay  j;rova 

J? '■*  I h8r;  ™  n?  ■*"••  iR  f*<»*.       But  such  proof 

ieieat  to  defeat  the  action,   or  to  prav  :nt 
^JJi?1**1*!  ;r0ra  r^overinfe-  auch  damages  as  he  has 
actu.  liy  $ u  t  inod  by  reason  of  the    publication. 


o  in  Chi  Id  era  v.     fsrcury  3?.&  P.   Co.  106  Qal. 
1:84  at  ;:88  M  mQ  is  declared  by  the     Supreme 

C  ourt : 


Exsmplary  damages  may  be  recovered  <?hen 
malice  on  til*   part  of  the  defendant  la  estublirhod 
**  *  **•»•  ■   express  provisions   of  section 

3294.   of  the   Civil  Code  thir    at  lice  may  be    *   ctu  1 
or  presumed*'  .e  mmmmt  that  the    word    »aatt3    L* 

as  used  in  this  section  ,?ode,  maana   *a 

In  criminal  law  rcaliee  is  an  element  of  murder,   eat 
this  malias  aaj  be   either  e>  oresa  or  ira?>lied.     It   is 
lapi  n  no  consider-'  tea  for  the 

Uli-ng  ,  en  the  circaaatancaa  a 

::ill:  fl  malignant  herrt. 

ft  tire  inclined  to   oelieve    Ihs.t  tfca    ■   resumed  malle** 
of  seotion  3£*a  ciosoly  a  teB  to  the   implied 

malice  of  the   criminal  law.  It  is  an  inference 

°*  iron  \he   libelous  or 

of  the     publication;    and   if  the  article   is  libelous 
per  ae,  we  sea  no  reason  why  the  law  should 
not  declare     that  upon     its     introduction     in 
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evideuafl   •  1  o; 

or«  ovo  i  t  lie«a    It  La    t*3  Iim  >t, 

i  :  ritg    of  express    ov  aot 

malice,  erovaa  \liu.:0c-,     Ve  conclude    I  aallee 

ie  equally  tstioi  •  Lth  Rata  Loe,  a;  on 

boi 

I    the]  I  :v;ini0ll    I  i  ■    I.        11   LOS      I    1  Lght 

has  never  be  t . .  .    .    Inec:    by  a    rani c i pel  ity, 

. ,  lose, a 

Lei}       iiy  may  nail  >tia  .  ■  .id 

mallei  tea    enc;    to   injure   it   in 

op'-        '  iblie  utility;   that  the   ri  ht  i;  oaa   to 

■     ri  "•■      -  •■  &ioa    fce     als  fcal  .  .  ->r 

a  libel  whl  to   injure   it   la   Ita   bur.iner:    ,     rUt 

I  ven 
ta   the   ri|  lit   of  pufclli  ouaalea  of  public  matters. 

Mia  not  point   out   to   M   any    partioolav 
article  ->n   I  ht  ve   con- 

tstelple   o..:    . 
ioipali'.  libel.      11  nny 

,.  .;'■  .  bar 

the-      x-    ]     .  or  not  with!  rulaa    t  Loald  be 

point*  Nt'« 

I  |  Llaeuaelom  of  t 

d   in  eplalona   fce  ya  r 
,    ■  .  ,  .on 

,    mlj  to  I    od 

i  i  >aaaa* 

L fully , 

Oitj   itt 
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February  26,  1919. 


Subject:  Workmen's  Compensation  Act: 

Admission  of  Hearsay  Testimony; 
Settlements  Mast  Be  Approved  By 
Accident  Commission. 


Ct^ 


Sir: 

I  am  in  receipt  of  your  communication  dated  February 
It,  1919,  relative  to  the  death  of  John  Day,  an  employee  of 
the  Park  Commissioners* 

You  st-te  in  your  99m  m&iet  I  .     ,vas 

assigned  to  take  care  of  uonkej  s  in  the  park  on  October  15th, 

1918;  that  he  received  a  number  of  bruises  on  his  head  and 

face  ami.  other  parts  of  his  bodyf  whloh  resulted  in  his  death 

ctober  20th  and  that  the  only  direct  evidence  as  to  the 

cause  of  his  death  consists;  ox   certain  declarations  made  to  his 

wife  in  which  he  informed  her  that  he  had  been  knocked  down  by 

the  donkeys  ynd  trampled  upon.  You  ask  to  be  advised  in 

folio '.Ting  particulars: 

1.      er  your  Board  would  have  tlte  power  to 

admit  the  oause  of  the  injury  accepting  these  ante-mortem 

statements  of  the  deoeased  to  his  wife  as  proof  thereof. 

The  ori  ten's  Compensation  Aot,  Statutes 

of  1913,  page  279  contained  Via   following  provision  in  Section 

77a  thereof: 

"All  hearings  and  lmveetig&tion*  before  is- 
sion  or  lay  menber  t >ereoi  or  any  referee  appointed  thereby 
shall  be  governed  by  thia  m  rules  of  practice 

and  procedure,  e  Commission  and  in  the  conduct 

jr 
any  referee  appointed  ad  by  t 

loo     n+*     aTiinnne      " 
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Asting  under  this  -provision,  the  Industrial  Accident 
ission  assumed  that  it  hnu  the:  power  to  admit  into  evidence 
and  not  upon  declarations  oi'  •  docode  t  as  to  the  cause  ox  an 
injury  which  afterwards  results*  in  his  death.  Our  Supreme 
Court  in  the  case  of  Sagleferetson  v.  Indu  atrial  Accident  Commis- 
sion, 170  Cal.  p.  793  held  that  the  so-called  hear  Bey  rule  viae 
not  a  teoiuiiori  rule  ox  evidence  within  the  w.  teetlem 

77a  of  the  Compensation  Act  above  quoted,  but  that  it  was  a 
substantial  rale  o         >|    A  in  that  case  they  annulled 
an  award  based  upon  such  hearsay  evidence.   The  ray.. iter,  in 
191b,  the  Lor-ialatTire  amended  this  Section  77a  (Statutes  1915, 
page  1079,  at  p.  1102)  so  as  to  include      ill owing  language: 

"Kor  shall  any  order,  award,  rule  oi  regulation  be 
invalidated  because  o:  >n  into  the  record 

use  ae  pro^f  of  -      t  in  dispute  in  the  discretion 
of  the  Com  or  testimony  not  competent 

to  be  admitted  in  a  trial  in  court j  provided  that  such 
hearaar  or  t<:  or  refer  to  the  I  ritten 

or  oral,  of  a  person  who  is  dead  or  who  cannot  after  diligent 
roh  bo  foufl  te  directl,      lc  injury,  in  guest  iom*« 

The  Supreme  Court  held  in  the  case  of  Western  Inde  inity 
Coi/ipany  v.  Industrial  Ac         lesion,  174  Cal.  316,  that 
this  provision  Tor  the  admission  o,       f   testimony  was  con- 
stitutional,  Thereafter,  the  Legislature  in  li>17  repeal ed 
Section  77a  of  the  Compensation  Act  snd  substituted  therefor 
the  following  provision  which  is  found  in  Section  60a  of  the 
Act. 

"Ho  informal Ity  in  any  proceeding  or  in  the  Manner 
ot  taking  testimony  shall  invalidate  any  order,  decision, 
award,  rale  or  regulation,  inde ,  approved  or  confirmed 
by  the  Commission;  nor  shall  any  order,  award,  rule  or 
regulation  be  invalidated  because  of  the  admission  into 
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the  record  and  use  as  proof  of  any  faet  in  dispute  of 
any  evidence  not  admissible  under  >n  law 

or  statutory  rules  of  e  . 

Shis  amendment  was  designed,  as  I  am  informer),  by  the 
staff  of  the  Industrial  Accident  Commission  and  was  intended  to 
have  the  effect  of  still  farther  increasing  their  power  in  the 
admission  of  evidence  which  would  be  inadmissible  in  an  ordinary 
court  of  law.  Ho.vevor,  it  seems  at  least  er  it 

has  this  effect  or  whether  it  does  not  put  them  back  in  the 
position  which  they  were  in  at  the  time  of  the  decision  of  the 
Bnglebretson  ease,  above  referred  to* 

I  am  informed  that  there  is  now  under  submission  to  the 
Supreme  Court  of  California  a  proceeding  for  a  writ  of  certiorari 
to  annul  an  award  of  the  Industrial  Accident  Commission,  based 
upon  hearsay  testimony  received  under  the  present  section  60a 
of  the  Act  above  referred  to.   In  advance  of  the  decision  of 
the  Supreme  Court  upon  this  matter  I  would  not  like  to  undertake 
to  advise  you  as  to  whether  the  Industrial  Accident  Commission 
has  the  power,  under  the  preset  Act,  to  make  an  award  based 
upon  hearsay  evidence.  However,  this  matter  should  be  deter- 
mined by  tne  Supreme  Court  v/ithin  the  course  of  a  few  weeks 
and  the  <iuestion  will  thereby  be  definitely  set  at  rest. 
2.  You  further  ask  to  be  advised  as  follows: 
"In  dealing  wit  public  bodies,  such  as  the  Park 
Commission,  should  there  not  be  an  official  investigation  and 
determination  of  liabilii      oe  Accident  Board  before  public 
funds  may  be  paid  out  for  compensatic 
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ThiB  1b  a  matter  whioh  lies  to  a  large  extent  within  the 

discretion  of  your  Commission.  la  nany  oases  the  liability,  under 
the  Workmen's  Compensation  Aot,  will  be  so  clear  that  your  Commis- 
sion would  undoubtedly  be  justified  in  psyinp  compensation  unon 
your  own  investigation.  In  doubtful  cases,  it  is  my  opinion  that 
it  would  be  more  advisable  lor  your  Commission  to  submit  them  to 
the  Industrial  Aooident  Comriission.  However,  so  many  faotors 
enter  into  each  case  that  I  would  consider  it  inadvisable  to 
r>t  to  lay  down  any  hard  and  fast  rule. 

3.  You  ask  to  be  adviseci  as  to  vmether  your  Board 
could  compromise  with  the  widow  by  paying  a  less  sum  than  she 
otherwise  mifht  be  entitle         at  the  consent  of  the 
Aooident  Commission. 

Section  27b  u  orkmeri' s  Compensation  Act  provides 

that:  "Ho  release  of  liability  or  compromise  agre>.       tall  be 
valid  unless  it  proviue  for  the  paym       r'ull  compensation,  in 
accordance  with  the  provisions  of  this  act,  or  unless  it  shall  be 
approved  by  the  Commission". 

Under  this  provision  it  is  clear  t       r  Co  i  ission 
cannot  compromise  by  pa,,  ing  a  leas  sum  than  the  widow  would  be 
entitled  to  under  the  compensation  act,  unless  the  approval  of  the 
atrial  Aooident  Commission  is  secured. 

Keep;,  el  fully, 


Hon.  Curtis  H.  Lindley,  •«»  Att0i 

President  Board  Park  Commissioners. 
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March  6,  1919. 

Subject:  Ri  at  to  Impose  License 
Tax  upon  ..  >ascmen  u  in 
Interstate  Gomaerce.  :'  3 

Sir: 

I  am  In  receipt  of  your        for  an  opinion  upon 
the  question  of  -aether  or  not  a  bonded  warehouse  keeper  is 
liable  to  a  license  tax  and  particularly  whether  the  fnot  that 
the  goods  stored  with  bonded  warehouses  are  received  from 
foreign  countries  and  held  in  bond  until  the  duties  are  prid 
to  the  Government ,  would  be  a  conclusive  factor  in  the  solution 
of  the  question.  OPINIO": 

Ordinance  Wo.  3361  (Hew  Series)  Section  62  provides 

in  pfrt: 

very  person,  Vir  ,  or  corporation  conducting  a 
warehouse  business  or  e^fraged  in  fcno  business  of  storing 
goods,  wares  or  mere  any  premises  I  hall  pay  a 

license  fee  as  follows,  etc ' 

It  will  be  observed  the  lioenee  tax  is  log      jon 
the  business  of  keeping  a  warehouse  or  corKi.ctinp:  a  BBM^P*36 
business.  The  license  is  not  Imposed  as  a  tax  upon  any  kind  of 
property  stored  in  such  warehouse  but  la  simply  a  license  for 
the  privilege  of  maintaining  a  place  where  goods  may  be  stored 
for  public  convenience.  Some  of  said  goods  may  be  consigned  to 
local  merchants  in  interstate  trade  or  may'  be  in  transit  in  in- 
terstate or  foreign  commerce.  Therefore,  it  it?  clear  that  11 
warehouseman  is  engaged  in  general  business,  he  is  liable  for 
the  licence  ta:  the  faot  that  he  inoide .tally  and 

at  times  receives  goods  solely  deposited  awaiting  delivery  in 
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interstate  or  foreign  commerce.  Carghill  Co.  t.  Minnesotta,  180 

U.S.  462,  4L  Law  14.  619.  Pacific  Kys.  Ad.  Go.  vs.  Conrad,  168  Cal 

91. 

But  upon  tfei  contrary ,  ii'  the  fact  appears  that  a  bonded 
warehouse  is  used  siaply  as  a  plaoe  for  the  kec      if  goods 
awaiting  delivery  in  interstate  or  foreign  coa.oroe,  it  becomes 
an  instrument  of  such  corn  lerce  ■   I   ot  be  burdened  by  a  license 
tax.   Sen  Bernardino  v.  J.i-.Co.  107  Col.  624.   The  goods  must 
however  be  delivered  in  original  packages  and  not  segregated  so  as 
to  aoquire  an  actual  situs  in  this  State  for  the  purpose  of  taxa- 
tion, for  the  test  seems  to  be  that  the  power  of  the  State  to  tax 
goods  generally  is  accompanied  by  the  power  to  lioense  the  trans- 
portation, sale  or  storage  thereof.  Ferry  Co.  v.  Uast  lit.  Louis, 
107  U.S.  366;  27  Law  Ed.  419. 

Therefore,  you  will  be  governed  by  toe  facts  in  each 
case  and  if  the  warehouseman  is  engaged  solely  in  facilitating 
interstate  or  foreign  comaerce  by  the  storage  of  goods  awaiting 
a  oompleted  delivery,  he  is  not  liable  to  the  license  tax  provided 
by  the  ordinanoe  quoted. 

Resocctfully, 

City  Attorney. 


TAX  COLLECTOR. 
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March.  5,1919, 


SUBJECT:  Right  of  a  Fireman  to  a 

Pension  who  is  Injured  While 
Absent  from  his  Quarters  for 

Meals. 


Gentlemen:- 

I  am  in  receipt  of  your  communication  with  reference 
to  the  application  of  John  T.  McGowan,  a  captain  in  the  Fire 
Department,  for  a  Pension.  You  request  my  opinion  as  to  whether 
if  the  facts  stated  in  the  cmmunication  are  supported  "by 
evidence  a  pension  could  be  granted. 

OPINION. 

It  appears  from  the  application  that  Captain  McGowan 
has  been  a  member  of  the  Fire  Department  since  Decembber  7,1899; 
that  he  has  held  the  rank  of  Captain  in  the  Department  for  more 
than  three  years  preceding  the  date  of  his  application  for  a 
pension.  So  far  as  the  injury  is  concerned  upon  which  the 
application  is  based  the  petition  alleges  "that  on  the  29th  day 
of  November, 1917,  while  on  duty  and  while  reporting  back  to  the 
quarters  of  Hook-and-Ladder  Company  Number  3,  from  my  morning 
meal  hour,  in  alighting  from  a  street  car  at  the  corner  of  Grove 
Street  and  Van  Ness  Avenue,  I  slipped  and  fell  on  the  wet  pave- 
ment sustaining  a  severe  fracture  to  my  leg  which  has  ever  since 
incapacitated  me  from  the  performance  of  my  required  duties  in 
said  department."  The  petition  then  alleges  that  by  reason  of 
the  accident  Captain  McGowan' s  physical  condition  is  such  that 
he  can  no  longer  render  or  -erform  further  duties  in  the  Fire 
Department.   To  this  petition  is  attached,  in  accordance  with 
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the  provisions  of  the  Charter,  the  certificates  of  two  physicians 
as  well  as  the  certificate  of  the  Chief  of  the  Fire  Department. 

The  petition  meets  all  the  formalities  required  by  the 
Charter  in  applications  of  this  kind  and  the  only  question  in- 
volved is  whether  the  accident  upon  which  the  application  is 
based  justifies  the  Commissioners  in  granting  a  pension. 

OPINION. 

Section  4, Chap. VII,  Art. IX  of  the  Charter  reads  as 
follows: 

Trinro^l'f?7  ?®mb^r  ?f.the  Fire  DePartment  who  shall  become 
physically  disabled  by  reason  of  any  bodily  injury  received 
in  the  performance  of  his  duty,  upon  his  filing  with  the 
Commissioners  a  verified  petition  setting  forth  the  facts 
constituting  such  disability  and  the  cauie  thereof?  ac- 
companied by  a  certificate  signed  by  the  Chief  of  the  Fire 
Department,  the  Captain  of  the  Company  to  which  he  belongs, 
and  by  two  regularly  certified  physicians  of  the  City  and 
county,  recommending  his  retirement  upin  a  pension  on 
account  of  such  disability,  may  be  retired  from  the  Depart- 
ment upon  an  annual  pension  equal  to  one-half  of  the  amount 
o±  salary  attached  to  the  rank  which  he  may  have  held  three 
years  prior  to  the  date  of  such  retirement,  to  be  paid  to 
him  during  his  life  and  to  cease  at  his  death.  In  case  his 
disability  shall  cease  his  pension  shall  cease,  and  he  shall 
be  restored  to  the  service  in  the  rank  he  occupied  at  the 
time  of  his  retirement. 

t  the  time  Captain  McGowan  received  his  injuries  the 

rules  of  the  Department  relating  to  the  duties  of  officers  and 

members  with  reference  to  their  meal  hours  are  contained  in 

Sections  27,28,29  and  30,  of  the  General  Rules  of  the  *'ire 

Department,  as  promulgated  and  made  effective  on  Uovemoer  1,1917. 

"Sec, 27.  The  hours  for  meals  in  the  different 
companies  shall  be  designated  by  the  Captain,  each  member 
being  entitled  to  one  hour  for  each  meal  when  three  meals 
are  taken  outside  of  company  quarters  during  the  day, and 
one  and  one-half  hours  for  each  meal  when  only  two  are  so 
taken, and  such  time  as  the  iioard  shall  upon  recommendation 
oi  the  chief  Engineer  determine,  when  only  one  meal  is  so 
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four  and  one-  half  hours  for  the  other  two  meals.  The 
number  of  men  to  be  absent  at  all  meals  shall  be  in 
accordance  with  these  hours,  talcing  into  consideration 
the  number  of  men  in  the  company;  provided, however, that 
no  member  who  takes  one  or  more  meals  daily  in  his 
company  quarters  shall  be  allowed  to  absent  himself  from 
said  quarters  during  such  meal  hour. 

Sec. 28.   On  New  Year's  day, Thanksgiving  day  and 
Christmas  day,  each  member  shall  be  allowed  two  hours 
for  one  meal,  and  the  time  therefor  shall  be  designated 
by  the  Captain  of  the  company  . 

Sec. 29.  Members  shall  procure  at  their  own  expense 
tappers  to  be  placed  in  their  respective  eating  falaees, 
and  if  an  alarm  is  received  while  they  are  absent  to  meals, 
to  which  their  respective  companies  respond,  either  for 
service  or  for  the  purpose  of  covering  in,  they  shall 
immediately  respond  thereto. 

Sec. 50.  Members  of  companies  shall  notify  their 
Captain  of  the  address  3f  their  eating  place  and  resi- 
dence, and  any  change  therein,  and  said  officer  shall 
keep  a  record  of  these  particulars  concerning  every 
man  under  his  charge.  Members  who  desire  to  eat  their 
meals  in  Qompany  quarters  shall  be  allowed  permission 
to  leave  said  quarters  for  a  period  of  forty-five  minutes 
during  such  meal  hour,  with  the  understanding  that  during 
such  absence  they  shall  be  at  all  times  within  touch  of 
the  fire  alarm  bell  for  the  purpose  of  responding  to 
alarms  of  fire." 

It  will  thus  be  seen  from  these  rules  that  while 

the  Captain  was  absent  from  quarters  nevertheless  he  v/as  on 

duty  as  much  so  as  if  he  had  been  in  his  fire  house.   The 

question  involved  is  whether  the  provisions  of  the  Charter 

contained  in  Section  4  as  to  the  granting  of  pensions  that 

"Any  member  of  the  Fire  Department  who  shall  become  physically 

disabled  by  reason  of  any  bodily  injury  received  in  the  per- 

formance  of  his  duty,"  was  intended  to  cover  a  case  of  the 

character  set  out  in  the  petition  under  consideration.  On 
November  11,1911,  former  City  Attorney,  Percy  V.Long,  rendered 
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an  opinion  to  the  Board  of  Fire  Pension  Fund  Commissioners, 
as  to  whether  a  pension  could  be  granted  under  the  following 
facts :- 

A  fireman  met  his  death  while  on  his  way  to  his 
lunch  at  his  home.  He  fell  on  the  sidewalk  just  before  reaching 
his  home  and  fractured  his  skull  and  died  as  a  result  of  the 
injuries  just  three  days  later.  The  fireman  was  on  duty,  and 
under  the  rules  was  allowed  an  hour  for  lunch. 

Mr.  Long  held  that  in  his  opinion,  under  the  facts 
stated  in  his  application,  the  widow  of  the  deceased  fireman  was 
not  entitled  to  a  pension  for  the  reason  that  the  deceased  fire- 
man, in  Mr. long's  opinion,  was  not  killed  "while  in  the  perform- 
ance of  his  duty",  as  that  language  is  used  in  the  Charter. 
Mr. Long  relied  upon  the  case  of  Scott  vs.  Mayor  etc.  of  Jersey 
City,  54  "tl.  441,  which,  under  a  similar  state  of  facts,  held 
that  the  widow  of  a  deceased  fireman  was  not  entitled  to  a 
pension.  The  case  of  Scott  vs.  Mtyor  etc.  of  Jersey  City 
disclosed  that  the  deceased  fireman  fell  from  a  trolley  car 
while  he  was  on  his  way  home  from  a  fire  house  of  the  company 
to  take  supper  with  his  family.   The  rules  of  the  Department 
relating  to  absence  from  quarters  of  firemen  for  meals  were 
were  practically  identical  to  the  rules  of  the  San  Francisco 
Fire  Department  in  effect  at  the  time  Captain  McGowan  received 
his  injuries  and  the  Court  in  Scott  vs.  Mayor  etc.  of  Jersey 
City  held  that  the  defeased  fireman  was  on  duty  at  the  time 
he  received  his  injuries. 
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The  statute  in  the  Scott  case,  upon  which  the  application 
for  a  pension  was  based  read: "If  any  officer  or  man  permanently 
employed  in  any  Fire  Department  in  any  such  city  shall  be  fatally 
injured  while  in  the  performance  of,  or  attempting  to  discharge 
his  duties,  such  municipal  board  shall  allow  the  widow, if  there 
be  any*  *  *  an  annual  pension  equal  to  one-half  the  salary 
received  fby  such  officer  or  men  at  the  time  of  his  death  to 
be  paid  said  widow  during  her  wifehood". 

Section  5  of  Chapter  VII  of  Article  IX   of  our  Charter 

pertaining  to  the  granting  of  pensions  to  the  families  of 

deceased  firemen  reads: 

"The  Commissioners  (Board  of  Fire  Pension  Fund 
Commissioners)  shall,  out  of  the  Firemen's  Relief  Fund, 
provide  as  follows  for  the  family  of  any  ofiicer, member 
or  employee  of  the  Fire  Department  who  may  be  killed  or 
injured  while  in  the  performance  of  his  duty, etc." 

It  will  thus  be  seen  that  the  language  of  our  Charter 

and  the  language  of  the  Act  under  which  the  application  was 

made  in  the  oase  of  Scott  vs.  Mayor  etc.  are  substantially  the 

same.  The  Court  in  Scott  vs. Mayor  etc.  in  discussing  the  true 

interpretation  of  the  words  "performance"  of  or  attempting  to 

discharge  his  duties"  says: 

"Assuming,  as  we  may,  that  the  regulations  of 
the  department  were  duly  authorized  by  the  City  Charter, 
and  looking  at  the  second  section  alone,  there  might 
be  some  doubt  as  to  the  true  solution  of  the  question 
thus  raised.  But,  according  to  a  well  established  canon 
of  construction,  when  one  part  of  a  statute  is  obscure, 
we  are  permitted  to  look  at  the  other  arts  of  the 
same  statute  and  compare  them  with  the  former  in  reaching 
a  conclusion  as  to  its  true  meaning.  (Citing  Cases). 

Referring  to  section  1  of  the  act  under  con- 
sideration, we  find  that  the  municipal  board  having  charge 
of  said  Fire  Department  are  authorized  to  'retire  from 
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service  any  officer  or  man  permanently  employed  in 
such  department  whose  duty  requires  active  service  in 
the  extinguishment  of  fires,  who  shall  have  become,  or 
shall  hereafter  become  incapacitated,  either  mentally 
or  physically,  for  the  performance  of  such  duty,  when- 
ever such  incapacity  is  or  shall  be  the  result  of 
injury  received  or  sickness  contracted  in  the  discharge 
or  attempt  to  discharge  such  duty.1  And  the  person  so 
retired  is  awarded  the  same  pension  as  that  awarded  under 
the  second  section.   And,  reading  these  two  sections  in 
conjunction,  it  seems  quite  clear  that  what  the  Legislature 
intended  was  that  the  principle  upon  which  the  municipal 
body  was  to  dispense  its  bounty  should  be  the  same  under 
both  sections,  and  that  was  the  recognition  of  the  extra 
hazard  that  came  to  its  members  while  discharging  or 
attempting  to  discharge  the  duties  required  in  the  active 
service  of  extinguishing  fires." 

The  decision,  therefore,  in  Scott  vs.  Mayor, etc.  rested 
upon  the  construction  of  what  the  Legislature  intended  the  words 
"in  the  performance  of  or  attempting  to  discharge  his  duty,"  to 
mean.  In  other  words,  the  decision  turned  upon  the  question  of 
construction  of  language.  The  Court  is  unquestionably  correct  in 
its  decision  that  Section  1  of  the  Act  only  permitted  the  municipal 
authorities  to  retire  from  service  an  officer  or  member  of  the 
Department  for  injuries  received  while  the  injured  fireman  was 
actively  serving  in  the  extinguishment  of  fires  was  justified 
in  drawing  the  conclusion  that  the  language  used  in  Section  2  of 
the  Act  was  intended  to  mean  the  same  character  of  duties  as  those 
referred  to  in  Section  1. 

The  provisions  of  the  San  Francisco  Charter, however, do 
not  contain  language  such  as  is  contained  in  Section  1  of  the  Act 
under  consideration  in  Scott  vs.  Mayor, etc.  The  language  simply 
is,  that  a  person  is  entitled  to  a  pension  if  he  receives  bodily 
injury"  in  the  performance  of  his  duty"  and  that  the  family  of  a 
deceased  member  of  t  e  Department  is  entitled  to  a  pension  pro- 
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vided  the  deceased  member  of  the  Department  is  actually  killed 
"in  the  performance  of  his  duty". 

If  the  opinion  of  Mr.  long  is  adhered  to,  which  opinion 
was  based  upon  the  decision  of  Scott  vs.  Mayor,  the  result  ifi 
this:  neither  an  injured  fireman  nor  the  family  of  a  deceased 
fireman  is  entitled  to  a  pension  unless  the  injury  resulting  in 
the  incapacity  or  death  of  the  fireman  is  received  while  actively 
engaged  in  the  extinguishment  of  fires.   In  other  words,"  a  dis- 
tinction is  drawn  between  an  injury  received  while  on  duty  and 
one  which  is  received  in  the  performance  of  his  duty,  his  duty 
being  construed  to  mean  his  duty  of  actively  assisting  in  the 
extinguishment  of  fires.  Should  a  fireman,  while  caring  for 
his  horses  be  kicked  and  permanently  injured,  under  the  ruling 
he  would  not  be  entitled  to  a  pension.  Should  the  engineer  of 
a  motor  driven  apparatus,  while  repairing  or  attending  to  his 
apparatus,  be  injured  so  as  to  incapacitate  him  from  further 
duty  he  would  not  be  entitled  to  a  pension.  Should  a  Battalion 
Chief,  whose  duty  it  is  to  inspect  the  buildings  of  his  district, 
be  injured  in  an  accident  he  would  not  be  entitled  to  a  pension 
now  would  he  be  entitled  to  a  pension  if  while  on  his  rounds  of 
inspection  he  was  injured.  Nor  would  a  fireman  be  entitled  to  a 
pension  if  he  was  ordered  to  report  from  one  house  to  another  and 
was  injured  while  on  his  way.   These  several  examples  are  given 
to  show  that  if  the  rule  laid  down  in  Scott  vs.  Mayo*  is  followed, 
numerous  pensions  heretofore  granted  have  been  granted  irregularly. 
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The  duties  of  an  officer  or  fireman  of  the  Department 
are  prescribed  in  the  rales  and  regulations  of  the  Department. 
Anything  that  a  fireman  does  in  response  to  a  rule  or  regulation 
of  the  Department  is  a  performance  of  his  duty  as  required  of 
him  by  virtue  of  his  position  or  office  in  the  department. 
While  the  extinguishment  of  fires  is  of  course  the  primary 
duty  of  the  members  of  the  Fire  Department  there  are  secondary 
duties  which  are  essential  to  the  conduct  of  the  Department 
and  to  enable  the  Department  to  perform  its  primary  duty  of 
extinguishing  fires. 

While  the  question  as  to  the  interpretation .of  the 

pro-visions  of  our  charter  is  by  no  means  a  clear  pne  I  am 

of  the  opinion  that  to  limit  the  language  -  "performance  of 

his  duty"  as  used  in  our  charter,  to  performance  of  actual 

_  one 

tire  duty  is  too  narrow  a  construction  and/not  intended  by 

the  Charter  framers.  The  examples  that  I  have  quoted  above 

I  think  demonstrate  the  correctness  of  this  view. 

The  purpose  of  a  pension  is  three- fold:  -To  encourage 

men  to  perform  hazardous  service  with  a  feeling  that  if  injury 

or  death  should  come  to  them  that  they  or  their  families 

should  be  cared  for  ;  Secondly  -  to  encourage  men  to  go  into 

the  Department  and  remain  therein;  and  Thirdly  -  To  encourage 

obedience  to  orders  and  efficiency  in  the  service. 

The  provisions  of  the  charter  relating  to  the  Police 

Relief  and  Pension  Fund  uses  the  same  lang  age  c       Li 

provisions  of  the  Charter  relating  to  the  Firemen's  Relief 

&  Pension  Fund.  Section  3, Chapter  X.Aryicle  VIII  provides  that: 
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"Any  member  of  the  Department  (Police)  who  shall  become  physi- 
cally disabled  by  reason  of  any  bodily  injury  received  in 
the  performance  of  his  duty"  shall  be  entitled  to  a  pension. 
In  French  vs.  Cook,  173  Cal.  126,  the  Supreme  Court 
had  under  consideration  the  application  of  the  widow  of  a 
policeman  for  a  pension.  The  application  averred  that  Officer 
French,  while  engaged  in  breaking  a  colt  for  the  Police 
Department  pursuant  to  orders,  was  thrown  from  the  horse  and 
received  injuries  to  such  an  extent  that  he  died  as  the  result 
of  the  injury.   The  decision  in  the  French  case  was  directed 
to  other  points  but  the  court  on  page  151  of  the  decision  says: 

"The  petition  for  a  writ  of  mandate  sufficiently 
stated  a  cause  of  action,  and  this  altogether  rggard- 
less  of  the  allegation  that  the  evidence  adduced 
by  petitioner  on  the  hearing  before  the  board  was 
not  contradicted  by  other  evidence." 

Although  the  interpretation  of  the  words  "performance 
of  his  duty"  was  not  raised  or  discussed  in  the  case,  the  court 
in  passing,  however,  stated  that  as  above  the  facts  alleged 
in  the  petition  were  sufficient  to  justify  a  pension.  The 
case,  therefore,  cannot  be  considered  as  an  absolute  authority 
but  as  simply  indicating  that  the  court  in  passing  upon  the 
question  as  to  whether  a  pension  was  allowable  in  that  case 
assumed  that  Officer  French,  having  been  killed  from  an 
accident  received  while  performing  a  duty  other  than  actual 
police  duty  his  widow  was  entitled  to  a  pension. 

I  therefore  advise  you  as  follows: 
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First:  In  my  opinion  if  a  member  of  the  Fire  Department 
is  in  the  performance  of  any  duty  required  of  him  by  the  rules 
and  regulations  of  the  Department  and  receives  a  bodily  injury 
from  which  he  is  incapacitated  from  further  duty  he  is 
entitled  to  a  pension. 

Second:  In  my  opinion,  under  the  rules  and  regulations, 

Captain  McGowan  when  he  received  the  injury  upon  which  his 

application  for  a  pension  is  based  was  performing  his  duty 

in  obedience  to  the  rules  and  regulations  quoted  above,  and 

therefore,  he  is  entitled  to  a  pension  if  the  facts  adduced  at  the 

hearing  supports  the  amplication. 

Respectfully, 

GEORGE  LULL 

City  Attorney. 


BOARD  OF  FIRE  PENSION  FUND  C01MI  SSI  ONERS. 
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March   8,   1919. 

Subject:  Legality  of  Appointment  of 

John  Reid,  Jr.  as  Consulting 

Architect.  <\   l~-| 

Sir: 

I  am  in  receipt  of  your  oom-iunioation  requesting  mj 
opinion  as  to  the  legality  of  the  appointment  of  John  Reid,  Jr. 
by  the  Board  of  Public  forks  to  prepare  pi        specifications 
for  the  Pari:  Presidio  District  School  building. 

In  your  communication  my  attention  is  called  to  an 
Opinion  rendered  by  Mr.  Percj;  V.  Lon?-,  City  Attorney,  on  August 
27th,  1908,  in  reference  to  the  legality  of  the  appointment  of 
17  i  Hi  am  Mooser  as  the  consulting  architect  for  the  construction 
of  the  City  and  County  Hospital  under  the  bond  issue  of  1908. 

It  appears  that  Mr.  Mooser  was  named  b;  the  Board  of 
Supervisors  as  consulting  architect  for  the  purpose  of  preparing 
plans  for  the  City  and  County  Hos  ital  presumably  in  accordance 
with  Ordinance  Uo.  49,  Hew  Series,  ap  roved  August  26,  1906. 

Mr.  Long  held  as  follows: 

''The  power  of  the  Board  of  Public  forks  to 
supervise  the  construction  of  municipal  buildings 
is  limited  by  tiie  ordinances  of  the  Board  of  Super- 
visors *  '  *  and  that  while  Orainance  Ho«  291,  New 
Series  is  still  in  aorco  and  unrepealed  the  pro- 
cedure prescribed  therein  must  be  followed." 

The  effect  of  Mr.  Long's  opinion  was  that  the  appointment 
of  Mr.  Mooser  as  architect  by  the  Supervisors  was  Illegal  ant 
void  but  that  the  Board  of  Public  'Vorks  had  authority  under  an 
ap]  ropriate  ordinance  of  the  Board  of  Supervisors  to  ■Skf  the 
appointment  of  a  consulting  architect. 
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I  find  that  the  Board  of  Supervisors  on  May  5th,  1913 
passed  and  his  Honor  the  Mayor  on  May  12th,  1913  approved  Bill 
Uo.  2504,  Ordinance  2269,  lie-/  Series,  authorizing  the  Board  of 
Public  Works  in  its  discretion  to  obtain  plans,  drawings,  specifi- 
cations aad  details  for  the  erection  of  public  buildings  for  the 
City  and  County  of  San  Francisco  to  be  erected  under  the  super- 
vision and  direction  of  the  Board  of  Public  Works  and  for  that 
purpose  to  engage  the  services  of  architects  either  by  "selection 
or  by  competition"  and  authorizing  the  Board  of  Public  Works  to 
pay  for  the  preparation  of  detail  plans  and  drawings  and  necessary 
supervision  of  the  work  of  construction  a  sum  which  (including 
the  cost  of  the  preparation  of  the  contract,  plans  and  specifications) 
shall  not  exceed  six  per  centum  of  the  entire  cost  of  the  building 
to  be  erected,  and  further  authorizing  the  Board  of  Public  Works 
to  enter  into  a  contract  or  contracts  7/ith  architects  for  the 
purpose  of  engaging  the  services  contemplated  in  said  ordinance. 
This  ordinance  has  not  been  repealed  or  modified  and  is  still  in  . 
full  force  and  effect. 

Under  the  provisions  of  Ordinance  2269,  the  Board  of 
Public  Works  had  full  power  and  authority  to  engage  the  services 
of  Mr.  John  Reid,  Jr.  by  selection,  which  was  the  method  employed. 

In  your  communication,  reference  is  made  to  the  provisions 
of  Section  14,  Chapter  I,  Article  VI  of  the  Charter  relating  to 
competitive  bids  on  work  involving  sums  greater  than  Five  Hundred 
Dollars  and  the  question  is  asked  why  the  provisions  of  this 
Section  should  not  apply  to  the  metnod  of  the  employment  of  Mr. 
John  Reid,  Jr.  as  consulting  architect. 
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Section  14  provides  that  all  ptxblic  work  authorized  by 
the  Supervisors  to  be  done  under  the  supervision  of  the  "Board  of 
Public  :7orks  shall,  unless  otherwise  determined  by  the  Board  of 
Public  Works,  be  done  under  written  contract  *  *  *  exceut ,  however, 
that  when  any  repairs  or  improvements  not  exceeding  an  estimated 
cost  of  Five  Hundred  Dollars  shall  be  deemed  of  urgent  necessity 
by  the  Board,  such  repairs  or  improvements  can  be  nade  by  the 
Board  under  written  contract,  or  otherwise,  without  advertising  for 
sealed  proposals. 

A  mere  statement  of  the  provisions  of  Section  14  is 
sufficient  to  demonstrate  that  said  section  does  not  and  could 
not  in  the  very  nature  of  things  apply  to  the  case  of  a  consult- 
ing architect  employed  by  the  Board  of  Public  Works,   The  whole 
tenor  of  the  section  relates  to  the  doing  of  public  work  and  the 
making  of  repairs  or  improvements  and  manifestly  the  section,  even 
without  the  aid  and  assistance  of  Ordinance  2269,  New  Series,  re- 
ferred to  herein,  would  not  apply. 

I  am  in  entire  accord  with  the  conclusion  reached  by 
Mr.  Long-  in  the  opinion  of  August  27th,  1908  wherein  he  holds 
that  the  employment  of  a  consulting  architect  must  be  made  by 
the  Board  of  Public  7/orks  under  the  ordinance  of  the  Board  of 
Supervisors  and  not  by  the  Board  of  Supervisors  itself. 

I  find  that  the  employment  of  Mr.  Reid,  Jr.,  as  consult- 
in?  architect  by  the  Board  of  Public  Works  is  in  conformity  with 
the  provisions  of  Ordinance  No.  2269,  Hew  Series,  and  you  are 
hereby  advised  that  you  should  approve  any  demands  that  may  reach 
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you  payable  to  Mr.  Reid  for  services  in  preparing  plans  and 
s-oecif ications  for  the  building  mentioned  in  yoiir  oomunication 
or  other  school  buildings  erected  by  the  City  and  County  while 
said  Ordinance  2269  is  in  effect. 

Respectfully, 

City  Attorney. 


AUDITOR. 


Subject:    Ki(gM    to   tax     oods   consigned 
to  broker  an'  in  transit. 


/7 

Aiareh  19th,    1919. 


Dear  Hfi 

In   reply  to  your  request    for  an  opinion  upon  the   question  as 

to  whether     oods  shipped   from  the  Philippine  Islands   te  a  broker  in   San 
Francisco   and   in  original   and   unbroken  packages  and   also  whather  goods 
are   received  by  such  broker,   in  transit  to  New  York,   are  taxable  within 
■aid   City  and  County,    I    submit   the   followi 

transactions  of  interstate   commerce   c  mprehend  every   negoti- 
ation,  initiating  and  intervening  act,   every  contract,   trade  and  dealing 
between  citizens  of  any  state  or  territory  or  District  of  Columbia  with 
these  of  another  political  subdivision  of  the  United  states,  which  con- 
templates and    causes   an   importation  into  the   state   either  of     oods  or 
persons  or  of  information   "(12  Corpus  Juris   21)   When  once  acquired,  the 
impress  of  interstate   commerce  is  not   removed  until  the   completion  of 
the  service  by  the  la>,t  movement  and  this  is  generally  held  to  include 
the  e:. itching  of  ears  and   delivery   to  the  consignee  at   the  terrinal 
point"    (12  Corpus   Juris   25).     Any  tax  or  license  attempted   to  be  levied 
upon  an  instrumentality  of  interstate   cosneroe  is  illegal  and  void, 
San  Bernardino  vs.   Southern  Pacific  Co.  10?  Cal.524. 

I   am  therefore  of  the   opinion  that   such  imported  ,,oods,   not 
having  been   finally   delivered  to   the  owner,    are   not    subject    to  tax  in 
San  i'raneisco. 

Upon  the   second  proposition  mentioned   in  your  inquiry,    I   reply 

that   consignments  to  a  broker  in  San  Francisco  which  he  is  to  re-nhip  to 

Hew  York  are   not  taxable  in  San  Fmnciece   for  the   reasone  herein  stated. 

Taxation  of  interstate   commerce  is  a  prohibited  form  of  reflation. 

Hespeotiuily, 

yf  vJity  Attorney, 

I    CI'iY   AMD  OF 
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February 

,  '  nrt  la  H .  dud  I  ay ,  1  went  i  eth , 

President, board   of  .-eric  Commtrs. ,  'inotodn    inotean. 

604  mue  Building,  Oily, 

Sir   :- 

I  an  in  receipt  of  your  reeueet  for  an  opinion  dated 

January  £6, 1919, as  follows: 

■  She  Board  of   rk  ^omrais:  loners  are  confronted 
with  a  problem,  eflmeovftlmg  which  we  desire  your  advice. 

The  property  owners  abutting  "the  North  and 
•th  uiao  roat,  if  the  sane  were  extended 

into  i  uere,  have  made  application  to  the 

Board  of  Park  Coiamissi  oners  for  ortaiseion  to  construct 
underground  sewers,  ii      >  riate  Later- Is,  in  1  he 
space  which  would  be  occupied  by  Clay  treet  if  extended 
into  the  ark;  also  to  construct  a  concrete  spiral  road- 
way extending  fro        troet  Into  the  ark  as  far  as  the 
t  line  o.;  Jot. .-.via  Street* 

The  ilret  serious  tuestion  which  ^resents  itself 
1b  -  lfi  this  space  properly  part  of  the  -ark  reservation 

i  map  of  the  Outside      ,  .lied  undar  the 
Van  -Jess  Ordinance,  shows  that  Clay  -treet  stops  at  the 
.est  line  of  Jough.   However,  some  years  ago  I  understand 
that  the  City  Attorney  rendered  an  Minion  th  t  this  space 
was  not  a  public  street  but  was  properly  a  part  of  the 
Park.   I  do  not  find  that  in  this  opinion  of  the  City 

ttorney  any  uliution  is  raade  to  the  fact  that  tho  City 
has  deeded  the  property  abutting  on  thife  tpj.ee  and  de- 
scribing the  lines  ae  the  lines  tf  „it.y  Street ,  Just  as 
if  Clay  treet  hud  Lean  dedicated,  te  what  extent  these 
conveyances  by  the  City,  describing  the  street  >,s  a  boundary, 
amount  to  a  dedication,  is  a  question  that  I  ara  not  prepared 
to  answer,  but  In  frc-mins  your  o  >inion  you  will  kind  y 
give  it  due  cons iderat ion. 

T  o  fjuestions  therefore  arise  for  our  consideration. 
Has  the  ark  Board  jurisdiction  to  rrnt 
the  privileges  asked,  which  are  ret  forth  in  the  otition, 
copy  of  which  is  herewith  enclosed? 

Your  ....■■   et  thftt  compara- 

tively recently  the  ,.<>•  r.  of  ublie  orkc  allowed  tho   roporty 
owners  shutting  on  :ough  .troet  to  bulkhead  tho  space, upon 
the  theory,  ]       e.that  it  was  a  public  street  and  withia 
tho  jurisdiction  of  the  joard  oi        orks. 

:   If  this  Clay  Street  strip  her  not  ;oen 
dedicated  as  a  ..treat,  has  the  BeaYi  I  i   ers 

power  to  gn  nt  ar^i'ssion  to  tho  ^otitioners  to  uso  ho   space 
for  the  purposes  of  ingress  and  egresus  to  and  frou  ri\ 
property,  it  mot  ooln  a  aedioation  for  a  mblic       a, 
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hare  a«  oJJjTSf  ■••■  that  tho    oro  erty  own  should 

inconsistent  ™?*h  7£      '  ^*£°  not  thln-  "•»  WOttldbe 

+£?       if x«nt  with  tho  use  of  the  epaoe  for  r-vrk  mimosa*     w 
tho  .•ao.king  of  a  spiral  roadway,  giving  *n  •aSSeSffSJ  Ji'-t 

I  shall  Uk  y«w  to  advise  I  fc.  «»*xwat    -men 

•  ould  it  be*  o«K^lai?K  lik°  *°  hiiVe  you  ••■••■»  this     ueetion: 

oTth«lna  ?f  <**«*•.   «■   *«**■*  It  frSm  ^dortte  Jurisdiction 

were  ..ranted  for  tho  oonst ruction  of  a  spiral  roadway,     to! 

1?%BL°Z  &****  R ■**■  Btr«*  »«*«   ■•  ^»  oy  ?ho  io^ownere 
ip  to  MAtliiM  it  became  accepted  by  the  City. 

BA«^  +«  I  Jare  heretofore  said  doee  not  eonmit  the     ark 

advfLi  •a.IY0,M;ftl?ttlar  UnJ  of  pollcy-      °  *:i»Piya«i!I  tS  be 
as  to  ?he  in  JSl  «*?*     ""   ?***  recalrin«  ^om  you  :„  o  inion 

^let^f^^iiiin^: to  •••* in  «v..si°aa  ;*vhe 

I  would  he  very  much  pleased  if  you  will  eive  mm   an 
•arly  response  to  those  inquiries,  in  orde?  that  h?  7l  ™  £L 
ba  ,r«pt.red  to  rr.ke  action  •  t  its  next  mUi*-  "^ 

Owing  to  tho  many  questions  involved  and  their  Importance 
I  have  bo  en  unrblo  to  answer  your  eosnnnmic:  tion  vlthin  the  time 
re  uested.  At,  you  are  aware  the  titlea  to  the  1  nds  in  uertion  have  been 
fro  uently  in  liti  ation,  oxtending  baek  to  tho  beginning  of 
Trancieco. 

The  i'irct  uostion  presented  by  your  cora<  rani  oat  ion  is  whether 
the  land  embraced  In  what  would  be  Clay  treat,  If  extended  between 
Oough  i  nd  )ct  via  -treats,  is  a  oart  of  'isfpy'itte  Square. 
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In  an  opinion  rendered  to  the  ,  oard  of  Paste  Commissioners  by  my 
predecessor  Honorable  orcy  V.  «*a)fa  ad  rei'arred  to  in  our  communica- 
tion, the  Soard  mas  advised  1  re  t,  between  the  oointe  in*  1- 
c  ted,  1p                 t,  but  is  a  part  of  tafayettg  tfjsi*** 
(3ee  diinions  of  City  ttoraey  1908-09,p.<ge  £46). 

You  state  in  your  commonisatloa  1th  reference  to  that  opinion: 

"I  do  not  iind  that  in  this  opinion  of  the  City  .ttorney  any 
allusion  is  iaiida  to  the  fact  that  the  City  has  deeded  the  pro  erty 
abutting  on  this  spaee  .  nd  describing  the  lines  as  the  lines  of  Clay 
street,  Just  as  If  Clay  treat  had  lean  dedicated";  ox&   you  asked  to  be 
advised  to  what  extent  these  oonvay  noes  by  the  City  dercribing  the 
street  as  a  boundary  amounted  to  a  dedication*  But  no  deeds  passed  from 
the  City  and  County  of  concor:  •   bi  title  of 

the  original  grantors  of  tho  property  •«> .it Ung  on   this  strip  sas  founded 
entirely  upon  possession,  therefore  the  praaiss  U]       a  your  uestin 
Ls  predicated  oee  not  exist  in  fact. 

The  petition  of  tho  property  owners  referred  to  in  J our  com  ami  - 
cation  requests  permission  to  construct  undor, round  B9y*x*   vdth  appro- 
priate literals  and  to  construct  a  oonoreto  spiral  roadsay  eact wiling 
from  Sough  -treat  into  tho  ark  a»  far  as  the  East  line  of  Oct t via 
btreet. 

As  I  understand  the  matter,  the  roporty  ovmers  here  offered  to 
pay  the  expenses  of  const ruo ting  the  spiral  roadway  as  wsll  as  the 
severs  un«  the  uestion  ^res«nted  is  "Has  the  J?ark  Board  Jurisdiction  to 
grant  the  nrivileges  whioh  are  set  forth  in  the  etitlon 

The  Charter  gives  to  the  Board  of  lark  Commissioners  complete 
Jurisdiction  of  all  th:>  uulle  arks  aad  under  Section  6  of  Article  XIV 
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the  Board  ha*  the  exclusive  right  to  erect  vafi  to  euperinteai     ho 

erection  of  buildings  and  structures  thareoa,       Vhe  UoarA  night,  if 

it  desired,  out  of  the  lark  iunds,  construct  a  coacreto  spiral  roadway 

of  tho  character  mentioaad  ia  the  petition  enclosed  with  your  eommunl- 

oation*       Cto  tho  other  hand,  it  may  take  advantage  of  the  ofxor  of  the 

property  owners  to  pay  the  coat  of  construction  uader  r ac tioa  8  of 

rtiole  XIV  of  the  Charter,  which     rovldes  that: 

"The  Board  may  receive  donations  from     ore one  ami 
corporatioas  and  legacies  and   oeoueets  for  the  ira«  rovemont 
of  said   oarkB,  sruaros,  avenuos  sal     rounds.     All  aoaeys 
that    iay  he  derived  from  each  donatioas,  legacies  aad 
bequeets  shall,  uuless  otherwise  provided  by  the  terms 
of  Buch  cift,  legacy  or  bequest,  he  deposited  in  the 
treasury  of  the  City  aad  County  to  tho  credit  of  the 
Park  iUnd*       fhe  same  may  he  ivithdrawa  therefrom  aad 
paid  out  ia  the  same  manner  as  ie     rovldsA  for  the     ©yaont 
of  sunsys  ie^lly  appro  rieted  for  tho  eupport  aad  improve- 
meat  of  such  parks,  euares,  aveaues  and     round    . 

Therefore,  if  the  Board  of     ark  Commissi oners  should 

deelde  to  grail  the    tctitioa,  tho  »ro  erty  o  Tiers  could  donate  ts 

the  i-soard  the  amount  of  ■  >ney  necessary  to  complete  the  work* 

What  X  havs  said  ia  reference  to  the  construction  of  a 

concrete  ^plr».l  roadway  applies  vdlth  ecual  force  to  the  oonetruotiom 

of  uiid?r  round  sewers  with  appropriate  laterals.     In  addition  to  this, 

I  am  of  tho  o  Inion  that    lenaleaion    could  be     r.  uted  to  the    property 

9tb  themselvss,  upon  such  conditions  as  the  Lo:  rd  might  lay  ItmH, 

to  construct  underground  aewers  ia  this  strip*       Such  use  does  not 

interfere  vlth  the  uses  of  the  Park  for  which  it  was  dediouteA  ami 

is  not  inconsistent  therewith*  la  faet  suoh  a  use  may  properly 

he  eoasidered  as  euasl  public  since  eewer  an  in  go  concerns  the     ublio 

health. 
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You  eall  ay  attention  to  the  act  that  comp?  ratively  recently  the 
Bo&rd  of  ublJc  orks  . llowed  the  property  I  ners  abutting  on  .ongh  traet 
to  bulkhead  the  Bpr.ee  of  what  would  be  Clay  I  treet,  If  extended  between 
-fiough  and  Oct  avis  .treats,  u  on  the  theory,  ae  y&o  say,  that  It  was  a  nubile 
■treet  and  within  the  Juried  lotion  of  the  Board  of  Public  orks.  It  is  only 
nece  sary  to  refer  to  the  opinion  given  by  Ir.^ong  to  the  effect  that  Clay 
.Street  between  said  points  is  not  a  mblic  street,  and  therefore,  the  Board 
of  ?ublie  orks  had  no  >ower  or  authority  to  allow  the  construction  of  bulk- 
heads or  to  exorcise  *.ixy   other  control  over  the  space. 

Your  next  question  li  smcts  whether  the  Board  of  'ark  Commission- 
ers has  the  power  to  rnt  onntssion  to  the  petitioners  to  use  the  space 
for  the  purposes  of  in.-ress  and  egress  to  and  from  private  property.  It  not 
being  a  dedication  for  a  public  purpose  but  really  being  an  easemont  over 
Park  land  for  tae  benefit  of  private  land  owners. 

If  the  Board  of  ark  Commissi oners  concludes  to  construct  the 
concrete  spiral  roadway  the  benefit  thereof  would  Inure  to  the  entire  people 
•f  the  City  and  Count-  sf  an   fcncisoo  as  well  as  to  these  -roperty  owners 
and  in  no  sonss  would  it  be  a  private  easement*  Therefore,  it  would  be 
■nneeoseary  for  tho  lioard  of  Past!  Com aia* loners  to  grant  to  the  i  butting 
raoperty  owners  any  special  right  of  ingress  or  ogress. 

should  the  Board  of  -ark  Commissioners  not  decide  to  construct 
the  roadway,  as  above  indict. ted,  it  is  my  opinion  that  tho  Board  of  ark 
lanmiesloners  has  not  the  power  to  r..nt  to  the  abutting  property  owners 
*ay  Private  easements  of  ingress  or  ogress.  It  would  seem  clear  that  such 
I  grant  would  bo  jntlrely  Inconsistent  with  the  public  uses  sal  «Vp  'ses 

the  P&rk  and  would  be  entirely  rivate.  In  other  words,  there  would  be 
twnte^  to  private  individuals  that  which  would  be  denied  to  the  ublio  in 
Itneral,  resting  upon  no  legal  right  but  tho  mere  favor  of  the  Park  Commie  ion. 
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Of  course,   if  as  a  matter  of  law   >  arty  o.nere  now  possess 

this  easement  of  ingress  over  the  rtrip  in    ueetion,   there  would  be  no 
necessity  for  the    xrk  Commission  to  grant  the  right.     The   orouerty  ovmers 
claim  in  their  petition  to  the  itoard   of     ark  Commissioners  that  as  a  matter 
of  law  this  right  exists,  hut  I  am  of  the  opinion  that  their  claim  is 
erroneous*       The  land  owned  by  rhe    Petitioners,   on  both  sides  of  what  would 
'he  Clay  street,   if  extended,  as  well  as  the  l^nds  fronting  on  Gough  I  treet, 
were   originally  omed  hy  I  U  muel  t«  Holladay,  who  sold   the  lands  fronting 
on  Gough     treat  iaany  years  ago.     The  strip  of  land   of  what  would  he  Cley 
Street,  if  extended,  was  never    *%ned  by  Holladay  or  his  grantors.     Prior  to 
his  sale  of  the  portion  of  hie  lends  fronting  on    <ough  Street  he  had  the 
right   of  ingress  and  egress  to  and  from  the  lands  now  owned  by  the  peti- 
tioners, who  now  seek  the  right  of  ingress  and  egress  thereto  over  the 
lands  now  fronting  on  Gough  street  by  virtue  of  his   ownership  of  the  whole 
of  the  trects  of  land.  pparently,   :ince  it  has  never  been  asserted, 

when  selling  the  portion  of  these  lands  fronting  on  Gough     treet  he  did 
mot  reserve  rights  of  way  to  the  remaining  lands  over  the  portions  cold, 
nor  would   it  seem  under  tho  ft miliar  rule  so  well  stated  in  the  case  of 
United  states  v.   Rindge.et  al.,£08  Fed.   611  (at  6£0)  that  after  parting 
with  the  title  to  the  1  nds  fronting  on  Gough  I  treet  a  way  of  necessity 
existed  in  favor  of  the  remaining  portions.     It  need  only  to  be  stated 
that  there  is  no  rule  of  lew  which  gives  a  way  of  necessity  over  1>  nds  not 
vowned  by  a  gr  ntor  bX  to  lands,  which  by  reason  of  the  voluntary  act  of  the 
ovner,  have  been  cut  off  f ro  i  ingress  and  egress  thereto  f;nd  therefrom. 
Your  next  nuestion  concerns  the  opening  of  a  st.set  from  the 
West  line  of  Gough  to  t  line  of  Ootrvia  street,   .  loag  the  lines     of 

What  would   be  Clay  Street,   if  extended  i  no    to  take  said   land  out  of  the 
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Jurisdiction  of  the  ark  Boar*  end  turn  it  over  to  the  Board  of  ublio 

..orks» 

Ji  similar     uestion  wns   oassed  u  >on  in  sa  opinion  rendered  to 

h>  Board  of  task  Comra'BsionerB  by  Honorable     ercy  V,    *>ng.(£)so 

Opinions  of  the   City  .  ttorney  1.      -09,pige  367),   In  that  opinion  he 

adTi8ed  that: 

•Unless  your    apartment   (Board  of     ark  Commissi  loners ) 
is  actuf  xly  devoting  the  land  to   oark  purposes  to  tmoh 
an  eii.ent  that  the  nubile  has  a  right  to  insist  upon 
its  use  for  such  purposes  I  era  of  the  opinion  that  it 
is     lthln  your  power  to  transfer  back  to  the  Banff  of 

jrvii-ors  •  portion     uffioient  for  the  use  of  another 
department   of  the  municipal  gOTrriaont," 

The  authority  for  such  act!  >n  is   found   in  Subdivision  tfl  of 
Section  1,  Chapter  II,  Article  II  of  the  Carter  which  provides  that 
the  Board  of    uoervisors  shall  have  power  "to  transfer  from  one  depart- 
ment of  the  Clt;    Government  vacant  and  unused  lots  of  land   to  tnother 
department," 

It  would  he  in  tho   nower  of  the  Board  of     ?,rk  Commissioners 
to  adopt  a  resolution  re.-uesting  the  iioard  of     urervisors  to  transfer 
the  vaoantuna  unused  land  from  your  department  to  the  Board  of  .."ubiio 
Works  and  after  such  tr;  nsfer  the   doard  of  Liupervi^ore  would  have  the 
power  to  deolare  the  land  to  bs  I   public  street  of  the  City  rnd  County 
of  Im  Ir  mintj     thereafter,     ho  cost  and   expense  of  any  improve- 
ments thereon  or  therein  would  be  a  charge  against  the  privnte  property 
abutting  on  the  same. 

You  are  therefore  advised  as  follows: 

first:     That  tho  land   embraced  within  the  lines  of  what  wouW 
be  Clay  street,  if  extended,   uotweon  .'ouch     n<*      ct  via     treets  Is  not 
a     ubxio   street  {;nci    is  under  the   Jurisdiction  Ml   control  of       e    ,onrd 
of  Perk  Ossnifl  i oners: 
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'econd:   Tha*  the  3ity  md  0  mnt;y  o   i  ■  < rnncieco  did  not 
deed  the  orivote  property  referred  to  In  the  oetition  tmd  obviously, 
there  can  be  no  enaction  of  any  implied  dedictti  >n  of  said  land  as 
a  portion  of  Clay  treat* 

Third:  That  the  Board  of  .prk  Coeval eoioner 8,  under  the 
Charter,  may  build  the  sewers  t nd  concrete  spiral  roadway  out  of  money 
donated  by  petitioners  for  that  purpose  or  may  ■,xant  to  the  private 
owners  the  right  to  onstruct  the  sewers  thomeelvao,  but  not  the  spiral 
roadwayi 

Fourth:  That  the  Bard  of  Public  orks  had  no  power  or 
authority  to  r.llow  the  property  owners  abutting  on  oough  trssf  to 
bulkhead  the  land  in  <  uestion,tha  same  not  being  a  ublic  Btreet» 

Fifth:  That  the  Board  of  ark  Commissi oners  has  not  the 
power  to  grant  >erraission  to  the  >etitionarsfor  a  private  easement 
of  ingress  t,ud  egress  to  and  from  their  private  property,  over  the 
strip  of  what  would  be  Clay  treat  if  extended: 

Sixth:  That  the  land  of  what  would  be  Clay  ;  treet,  if  extend- 
ed, if  not  actually  devoted  to  Park  purposes,  may  bs  transferred  from 
the  jurisdiction  of  the  Board  of  HflU  Commissioners  to  that  of  the 
Board  of  ublic  Works  by  the  Board  of  oupervisors,  and  thereafter  be 
opened  as  a  public  street* 

Seventh:  That  the  petitioners  do  not  possess  and  never  have 
possessed  any  right  of  ingress  to  or  egress  from  their  private  proper- 
ty over  tny  portion  of  Lafayette  Square  or  of  the  land  of  what  would 
be  Clay  Street  if  extended. 

Respeotfully, 

Oity  Attorney. 
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February   27,    1919. 

Subject:  Cattle  Ten*   should  Toe   in   close 
proximity   to   slaughter  houses. 

Gentlemen: 

I   sai  in  receipt  of  your  communi cation  of  February  21st 

as  follows: 

•The  Health  Comiaittee   of  the   Board   of  Supervisors   is 
in  receipt   of   the   following  protest    si^-ned  by  several  hundred 
residents   in   the  University  Mound  District: 

*K»  the  undersigned   property  owners   do  hereby 
petition  your  Honorable  Body   to  pass   a  City  Ordinance   which 
will   prevent   the  leasing   or  occupying  of  lands  in  the   University 
Mound  District   for  the  use  of   cattle   corrals  or  cattle  in  transit 
and   thirty  days   after  passage  of   said   ordinance   to   corvplete 
removal   of  cattle   corrals  now  maintained  by  the   Santa   Clara  *eat 
Co.    on  premises    mounded  by  Holyoke   Jtreet    to    Vayland.  to  Boudoin 
to   woolsey   street  to  Holyoke   street,    as   it   is  a  detriment  to 
adjoining  property  and   a  Menace   to   public  health.' 

The  Health  Committee   respectfully  asks  that  you  inform 
it   ae   to    whether  or  not   the   conditions   complained   o.  be 

remedied  by  the  enforce  ent  of  that  section  of  the  traffic 
ordinance  regulating  the  driving  of  cattle  through  certain 
public   streets   and  the   so-called  tvo   cow  ordinance. 

If  these   laws  are   inadequate    the    Committee    respectfully 
asks  that  you  submit   an  ordinance   to  meet    the  reouirements  of  the 
protestants." 

OPINION: 

The  aots    complained  of  in  the   communication  accompanying  your 
request   are   not   in   violation  of  either  Ordinance  No.   1857,    N.tj.    or  of 
the  so   called    '♦Two   Cow  Ordinance,    ,   Ordinance   731  H.    . 

Ordinance  No.    1857   simply  prohibits   the  driving  of   cattls 
through  the   street   rfurig   certain  hours    "within  the   district  bounded   on 
the  West    by  the  westerly   line   of  Fillmore   street;    on  the   south  and   south 
east  by  the  northerly   line  of  nidley,      Fourteenth     and    Channel 
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(Division)  street,  to  the  northerly  termination  of  Fillmore 
street  *  *  *".   The  corrals  of  the  Pant a  Clara  Meat  Co.  are  not 
within  the  restricted  district  of  the  foregoing  ordinance. 

In  Ordinance  Ho. 731,  having  to  do  with  the  keeping  of 
two  or  more  cows  within  the  limits  of  the  City  and  County  of  San 
Francisco,  the  ordinance,  after  nrescribihg  the  method  Toy  which 
this  can  he  done  specifically  provides  that  "this  Ordinance 
shall  not  apply  to  cattle  temporarily  confined  for  slaughtering 
purposes,  nor  to  cattle  in  transit." 

The  Santa  Clara  Meat  Co.,  I  assume,  merely  confines 
cattle  temporarily  for  the  purpose  of  transferring  them  to  its 
slaughtering  houses,  located  at  3vans  Street  and  Hailroad  ..venue, 
and  consequently  is  not  acting  in  violation  of  the  last  named 
ordinance. 

That  your  Honorahle  Board  has  the  nower  to  remedy 
this  difficulty  is  undoubted.   For  a  discussion  and  citation 
of  authorities  upon  the  power  of  the  Board  of  Supervisors  to 
regulate  the  keeping  of  cattle  in  corrals  within  the  City  limits 
and  to  adopt  an  ordinance  which  will  have  the  effect  of  preventing 
the  acts  complained  of  I  respectfully  refer  you  to  the  opinion 
of  the  former  City  attorney,  Honorable  Percy  V.  rjOng,  in  the 
communication  addressed  to  your  Honorable  Board,  dated  July  27,1912, 
and  contained  in  the  Opinions  of  the  City  ..ttorney  of  San  Francisco, 
1912-1916,  from  the  bottom  of  page  38  to  page  42  inclusive. 

There  being  no  Ordinance  now  in  effect  preventing  the 
acts  complained  of,  if  it  is  the  desire  of  the  Committee  to 
recommend  the  adoption  of  an  Ordinance  covering  these  acts  the 
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Committee  should  determine,   just  how  fur  it  flesires  to     o  in 
the   ,mseage   of  such  an  ordinance     and   should   d at ermine  the   limit 
or  strict     ithin     Me;    ^ttlo  may  be  moved  or  corralled.     If 
the   Committee   *hall  dedicie  upon  *M|   noints  and   refer  their 
determination  to  m   I   will  :oooeea   ordinance   carrying 

out   the   vdshee   of    Iho   OommiUee. 

>ect fully, 

City    attorney. 


X  OF  I  !. 
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April  7th  1919. 

Subject:  Concerning  the  designation  °\  3  ) 

Of  Sex  in  Making  J      ionto   from 
the  Certified  Civil  Serrioe  Lists, 

Gentlemen: 

I  am  in  receipt  of  your  eoramuni cation  of  March  26th 

as  follows: 

"Section  1J  of  Article  XVI  of  the  Charter  (pare  197) 
reads  as  follors: 

...1  ifioation  to  Hold  Office, 

,  :  i  No  political,  religious  or  p&rtis«?,n  onalifi- 
cation  shall  hereafter  be  required  for  election  or 
appointment  to  any  o-i'iee  under  the  City  and  County, 
The  right  to  hold  any  offiee  or  position  shall  not  be 
limited  by  sex.  Any  provision,  of  this  Charter  in 
conflict  with  this  section  is  hereby  repealed,—  Hew 
section  added  by  amendment,  Deoenber  10,  1912; 
approved  by  the  Legislature  ilaroh  28,  1913  (Statutes, 
1913,  page  1602), 

And  section  9  of  Article  XIII  I  s  131), 

which  was  aae...ided  at  the  sa.ie  election  that  addsd  the  above 
new  section  to  the  charter,  contains,       >ther  provisions, 
the  following: 

In  making  certification  for  employment  sax  shall  be 
disregarded,  except  when  some  statute,  I  riles  of 
the  Coaaaiseion,  or  the  appointing  power  specifies  sex. 

Said  section  1*-  is  general  and  apolies  to  all  offices 
and  positions.  Said  section  9  applies  only  to  offices  and 
positions  subject  to  the  0  vil  Sorvioe  provisions  of  Article 
XIII. 

Is  respectfully  request  your  opinion  as  to  which  of 
these  two  sections  should  govern  the  Coamission  in  making 
certification  of  Civil  .Service  eli^ibles  for  appointmen  v . 

OPIRIQH: 

It  is  clear  to  my  mind  that  the  two  seotione  above 

quoted  can  easily  be  construed  together  and  any  seeming  conflict 

removed.  Section  Is  of  Article  XYI  provides  a  general  qualifioa- 
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tion  of  all   officers  of  the   City  and  County  and  it  is  how  settled 
that   the  right   to  hold  any  office  is  not   limited  by   sex.      Section  9 
of  Article  XIII,    however,   gives  the   discretion  to   the  appointing 
power  to  specify  the   sex  in  any  case  where  the   requirements  of 
the  service  would  render  such  specification  necessary. 

Por  instance,   the  Sheriff  is  not   bound  to  employ  a 
female   guard  for  a  prison  nor  is  the  Board  of  Public  Works  a 
female   sewer  cleaner.     The  right  must  be  governed  by  the  exigen- 
cies of  the   case.     Some  discretion  must   in  the  nature  of  things 
be  vested  in  the  heads  of  Departments  to  determine  what  kind  of 
assistants  or  employees  will  best  promote  the  public  service.     The 
right   to  hold  office  must   therefore  be  held  to  be   subject  to  these 
reasonable  restrictions,   prescribed  either  by  the  appointing  power 
or  by  the   rules  of  the  Commission  or  some  other   charter  provision 
which  is  evidently  what  the  word  "statute"  means  in  this  eennection, 
because  the  Charter  is  superior  to  any  ordinary  statute  in  dealing 
with  the  right  to  hold  any  office  or  position  in  the   City  and  County. 

The  two  sections  are  in  pari  materia  and  must   be   con- 
strued together  in  order  to  effectuate  the  general  intent,   and 
therefore  as  Section  9  of  Article  XIII  is  incorporated  in  that  part 
of  the  Charter  relating  to  appointments  in  the  classified  service  of 
the  City  and  County,   it   is  especially  applicable  to  the  Civil  Service 
Commission  in  making  certifications  of  Civil  Service  eligibles  for 
appointment. 

Respectfully, 

City  Attorney. 


CIVIL   SERVrCB    CJMJMISSIOU 
City  ana  county  of  San  Francisco. 
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April  7th  1919. 

Subject:  On  the  Ri(ht  to  Hake  a  ,  . 

Temporary  Appointments  of  Male  ' 

Cppyists  •  Bone  Being  on  the 
Certified  Lists* 

Sir  j 

I  hare  your  inquiry  of  March  2?th,  1919  as  follows: 

"I  will  ask  you  to  kindly  faror  me  with  an 
opinion  as  to  my  authority  to  make  temporary  appoint- 
ments of  oopyiets,   of  the  male  sex,  after  having  applied 
to  the  Civil  Service  Commission  for    wic   certification 
to  me  of  copyists  of  the  male  sex,  and  it  appearing 
uhf-t,  i.tro  are  no  elieibles  of  the  me.le  sex  on  the 
eivil  service  list  of  copyists •** 

Section  9  I  I  artcr  provides 

as  follows: 

ositioi,  is  Article 

filxed,  ep&rtoent  or  office 

o  ntrolli                             l  jn  shai  ISiMtltStlflSl 

of  SB   eoriiiy  to 

the  appointing  ofji<  of  one  or 

Jon, 

but  not  SSTS lili!           v. ,  ,te 

ter  for                                     o  to  whio         .    position 
beion.  s«     In  i 

shall  be  ilea  ■           rules 

■  fl— lit  mil  nn.    or  t  •  r  specifics  sex." 

This  section  gives  to  the  Recorder,   as  toe  appointing 

povwr,  the  stent  to  spe^  sex  of  the  employee,  but  Section 

10  of  st;iii  Article  provides  old 

depart  fro  List,  vi 

i-iu  ousinoss  or  to 
meet  extraor>.  .  head  o 

mejrt  or  of  ...lee  may,  ,ors, 

So  not  ex- 
ceedlr  antil   .  ts 

under  the  pro  rtiole  ct.n  be  nade. 
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It  seeras  clear  from  this  provision  that  the  Civil 
Service  Commissi oners  must  act  with  you  in  determining  the 
existence  of  such  an  emergency,  but  has  no  control  over  the 
personnel  of  your  temporary  appointments*  I  am  of  the  opinion, 
therefore,  that  any  temporary  appointment  "by  you,  without  the 
approval  of  the  Civil  Service  Commission  as  to  the  necessity 
of  said  temporary  appointees,  would  he  illegal  and  void. 
(See  Charter,  Article  XIII,  Section  10,  as  amended  December  10, 
1912).  Also  see  Opinions  of  City  Attorney  Long,  1912-16,  page  83. 

Respectfully, 

City  Attorney. 


BgCOgEBB. 

CP/MF 


OPINION  ^^ 


CITY    ATTORNEY 

I 

April   llt_h,    1919. 
Subject:      Li  ability   of  the    Citv  and 
County   of   San  Francisco   Under  the 
Workmen's   Compensation  Insurance   and 
Safety  Laws   etc.   Under  an  Afrard  made 
by   the  Industrial  Accident    Commission 
Bearing  Date  August   18,    1916,   in   re 
Claim  of  Olive   J.   Petersen,   Pantry- 
Maid  in  the   San  Francisco   Hospital. 

Gentlemen: 

I   am  in   receipt    of  your  communication  bearing   date   of 
January   20,    1919,    in  re  the   Compensation  Claim  of  Olive   J.   Petersen  a 
pantry  maid   in  the   San  Francisco  Hospital.      With  this    communication  you 
submitted  to  me   a  communication  addressed  to  you  by  Dr.   Broderick,    Super- 
intendent   of  the   San  Francisco  Hospital,    which  sets   forth  the   following 
fact  s : 
fr  On  the   18th  day   of  August    1916,    an  award  was  made  by  the 

'industrial  Accident    Commission  against  the   San  Francisco  Hospital   and  the 
City  and   County   of  San  Francisco    in  favor  of   one  Olive  Petersen,    for  weekly 
compensation  at  the   rate   of  $6.49   a  week.     The  total  amount    of   compensation 
that   had  accrued  up  to   and  including  August    9th,    1916  was  $116.82.     Under 
the   award  this   sum  was  made  payable   forthwith  and  it   was   ordered  that    the 
further  sum  of  $6.49  be  paid  weekly   in  advance,    beginning  with  the   loth  day 
of  August   1916  until  the   termination  of  the   disability   complained  of   or  until 
Jhe  further  order  of  the   Commission.     The   total  period   of  payment,    however, 
lot   to   exceed  240  weeks. 

It    appears  in  the   communication  of  Doctor  Broderick  that 

ompensation  was  paid  pursuant    to   said  award  up  t  o  March  1,    1917,    since  that 
iate  no  payment    has  been  made  for  the    reason  that  the   said  Olive  Petersen 

Vglected  to    submit    a  demand  for  the    same.      I   have  been   requested  as   City 
attorney  by  Doctor  Broderick  through  you  as  Health  °fficer  to   render  an 
Opinion  on  the   following: 


OPINION 

OF 

CITY    ATTORNEY 


1.  What  the   liability   of  the   City  and   County    of  San  Francisco 
s  now  on   the   claim  of  Clive  Petersen  for  unpaid  compensation  which  has 

iccrusd   since  March  1,1917  but  for  which  no  demand  was  presented  until 
Jecember  12,    1918. 

2.  If  the  total  sum  that   has   accrued  since  March  1,    1917 
;s  payable   out    of  the    funds   of  the   present    fiscal  year. 

at  this  time  I   deem  it   advisable  to  withhold  any   opinion  that 
:  may   have   on  these    questions.     My   reason  for   so   doing   is  because   I   intend 
,o  immediately  petition  the  Industrial  Accident    Commission  to  either  termin- 
ite  or  diminish  as   of  March  1,    1917,   the   compensation  awarded  Olive  Petersen. 

Her  neglect    to  present   demands   at  the  proper  time   I  think 
lives   rise  to  the  presumption  that   her  disability   had  terminated  as  of  that 

As   soon  as  a  decision  is   rendered  by  the  Industrial  Accident 
omnission   on  my  petition  I   will   advise  you  at   once  and  if  an  opinion  on 
he  questions  set    forth  above   is  then  necessary   I  will   at   that    time   render 
ne. 

Respe  ct fully, 

City  Attorney. 


OARD  OP  HEALTH, 


I 


r?0 
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April   19,    1919.  <?  3-3 

Subject:      Publication  of 
delinquent   tax  liat   on 
legal  holiday. 

Dear  Sir: 

I  am  in  receipt   of  your  request   for  an  opinion  as  follows: 

I  "beg  to   call  your  attention  to  Section  3766   of 
the  Revenue  Laws   of  California  and  ask  that   you  give  me  your 
opinion  relative  to  the  legality  of  the  publication  which  I 
have  in  mind  for  ^he  Delinquent    Tax  List   for  this  fiscal  year, 
viz: 

My  Rolls  and  Reports  will  be  in  such  shape  as  to  enable 
me  to  make  my  first   publication  on  May  30th  (holiday)  the  2nd  on 
June   6th  and  the   3rd  on  June  13th. 

Would  these   dates,    in  your  opinion,    constitute   legal 
publication  dates,   within  the  meaning  of  the   law? 

0PI1TI0N: 

In   the   case   of  People   vs.  Town  of  Loyalton,   147   Cal.774, 

the   court  in  discussing  the  question  of  whether  an  election  was 

invalid  by   reason  of  the  fact   that    it   was  held  on  a  legal  holiday 

used  the   following  language: 

"The   record  shows  that  the  election  in  the    'proposed 
corporation  for  the  purpose   of  determining  whether  the  same 
shall  become  incorporated'    was  ordered   by  the  board  of  super- 
visors to  be  held  on  the  ninth  day  of  September  1901  and  was 
held  on  said  day.      That    day  being  a  holiday  under  the  pro- 
visions of  our  statute    (Pel. Code,    sec. 10)   it   is   claimed  that 
no  valid  election   could  he   held  thereon.     Appellant    has  pointed 
out   no   statute  prohibiting  the  holding  of   such  an  election  on  a 
holiday,   and  we  know  of  none.     There   is  a  statutory  prohibition 
as  to  the  transaction  of  certain   'judicial  business'    on   certain 
holidays,    including  September  9th  (Code. Civ. Proc. sec. 134) ,   but 
the   holding  of  an  election  does  not    come  within  that  term.     In 
the   absence   of  any   such  statutory  prohibition  we  know  of  no 
reason  why  the   election   could  not   be  held  on  a  day  set   apart  by 
statute   as  a  holiday.     The   rule  appears  to  be  that   on  such  days 
all  transactions  not   within  the   statutory  prohibitions  may  be 
carried  on  as  on  any  other  day.    (27  Am.&  Eng.Ency.    of  Law,   2nd 
ed.   p. 414.) 
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I  have  been  unable  to  find  any  provision  in  the  law 
of  this  state  prohibiting  the  publication  of  the  delinquent 
tax  xist  upon  a  holiday  and,  under  the  reasoning  of  the  case 
above  cited,  I  feel  satisfied  that  the  first  publication  may 
be  legally  made  on  May  30th. 

Respectfully, 


Tax  Collector  of  the 
City  and  County  of  San 
Fran  ci  s  co . 


,  j 2,  192 
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leanth, 
nineteen  .  inetoen. 


S9BJS0XJ       ppeal  fro 
ark  03 

Tonue. 


Gentlemen  :- 

ruoel  rt  of  „,,ujr  coiis.iuniatrfcion  as  iollo  s: 

"'I  11  fcst  on 

ra  to  refer  to  u  ou 
,oeal  of  ^iyron 
tover,  l,l$as,  from 

the  assessment  issued  b;,  the   uoard  of 
Publio  atober  1,1916, 

the  nu© 

between  t&i 

under  eo?  asrj  7,J.vl   , 

with  Plinn  &  ...... 

Oeanlttss  i 
.Gets  ftWT   opinion  M  to 
whstiu  .  sseasi.ient  Should  «o  sot 

aside  in  -  appeal." 

OPIUIOH. 

It  is  stated  in  a  eoKsauni  cation  addressed  to 
mo  by  Mr.  ryron  ..estover,   tt^.uoy  for  iah  S* 

oTur,   t'i»at  the  appeal  from  the  assessment  d  in  /our 

ootnaunication  v/as  filed  November  1,19 la,   tail t J  «M  days  aft 
the  date  o      I  auuancc  fc|  assessment* 

Section  i-1  of  Um  otreet  Lapx'ovoment  OarelflSJMt 
speciiies  t .  MMM  of  the  proper i  jted  by  the  assess- 

ment slu.ll     it  bin  thirty  days  after  to  of  the  warrant 

t  ppeal  to  the   Board  of  Ou)erviuors  fcf   briefly  etating  objections 
in  writing  and  j.ili  saae  wita  jf  the   oourd. 
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ellant's   .ttarniy   *****  that  the  limitation  in 
*im  ~1  U     erely  directory  and  not  lift  therefore 

no  rlffc*  of  appeal  was  lost   I  tyiM  to  file  same  within 

the  thirty  day  period  spt  M  i0*  -1* 

It  1b  euegested  by  appellant  tbi  i         » 

proyides  ttffl  tae   oronerty  owner   ihf.ll,      typ*  l. drey  de.ys.iile 
his       PU  MM  is  dix 

ry,    boo.  use  ilire 

to   file   said  appeal  I  MM  |    xirutcd,    M     ould   uo   the   aese 

if  tie     ord  "muBt"  vrero    ised. 

lar  question  vie  decided  irt  in 

oase  of   >1*J   street  ]  ■•   Bab«oo]t,69  i?ao. 

584,     ooction  3  of  the    /rooman     ct  provided: 

n  of  a     major***  of  the   frontage 
rty  ironti  id  proposed  •  ork 

o     i ■•■.-.•ov.vent     here  the  same  is  for  oJc 

or  uiore,  *o  writtc  otioB  to  tM  same 

irlthln  tei    di  e  erpi.  -  the  time 

ox  xioation  and  posting  of  said  notice 

eto,  ' 

Hurt  said: 

"The  07-tire   oroceedings  vement 

of  a  street  iB  oi   statutory  ver 

the  st  tute  requires  to  be 
desirfnited  time   or  ir  •scribed  ,o 

be  ithin  t  ad  in  t 

in  order  t  i0h  the 

Btatutl  »r  thett." 

ii  .itod  in 
1  ia   jurisdiction.        If  rot   bo  filed,   your  Honor. 
Board  has  no   jurisdiction  to  entertain  nor  nail  on  the  appeal 
in  nq   way.      In  t  •    on  tbe     uestion 
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of  jurisdiction: 

"The  subsequent  action  of  the  supervisors 
in  determining  that  the  protest  was  sufficient 
to  bar  the  proceedings  was  of  no  effect.  Until 
the  protest  had  been  properly  filed,  the  board 
had  no  jurisdiction  to  pass  upon  its  sufficiency." 

In  Belser  vs.  Hoffschneider,  104  Cal.  455,  the  Court 

said,  in  speaking  of  documents  objecting  to  the  assessment,  filed 

within  thirty  days  as  provided  in  Section  11  of  the  Vrooman  Act, 

"Unless  they  effected  an  appeal,  the  council  could  not  consider 

the  matter  at  all. " 

As  was  said  in  Warren  vs.  Ghandos,115  Cal.  at 
page  386: 

"Proceedings  for  the  improvement  of  streets 
are  in  invitum  and  purely  statutory  and  afford 
no  opportunity  for  invoking  any  of  the  principles 
of  equity." 

Appellant's  attorney  sets  forth  his  excuse  for 

not  filing  the  appeal  in  time.  V.hatever  the  reason  or  excuse 

it  cannot  be  considered.  Nothing  will  serve  as  an  excuse  for 

setting  aside  the  plain  letter  of  the  ordinance.  Lveryone  is 

conclusively  presumed  to  have  knowledge  and  notice  of  the 

issuance  of  the  warrant  and  assessment. 

"All  persons  are  deemed  to  have  notice 
of  the  assessment  from  the  time  it  is 
recorded." 

Chase  vs.  Trout, 146  Cal. 362. 

The  Court  in  the  same  case  at  page  357,  said: 

"By  section  11  of  the  Vrooman  Act,  any 
person  affected  by  the  improvement  or  by 
the  assessment,  is  given  the  right  to  apoeal 
to  the  council  and  thereby  obtain  a  , -earing 
and  determination  as  to  any  defect  in  the 
perio nuance  of  the  work  or  irregularity  in 
the  assessment  ..hereby  he  may  be  injured 
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or  prejudiced.  By  a  long  line  of  decisions  it 
hi s  eoo ^o  the  settled  doctrine  that  with  respect 
to  c-iij   aaterlal  defect  or  irregularity  which  could 
be  cured  "by  the  council,  the  remedy  "by  appeal  is  t..e 
only  rea.edy:  so  that  ii       ./  does  not  appeal  he 
waives  the  objection  and  ii  .  e        eal  the  judgment 
0j  tiiC  council  is  conclusive." 

A  comparison  of  Section  11  of  the  Vrooman  Act  and  Section 

.-1  of  the  Ordinance  discloses  that  the«y  are  identical  in;  requiring 

an  appeal  to  no  taken  in  thirty  days  after  the  date  of  the  warrant. 

(Stats. 1885, p. 156). 

Page,  in  his  .or::  on  Street  Law, Section  258  says: 

"The  appeal  must  he  taken  . 'ithin  thirty  days 
after  the  date  of  the  warrant." 

Section  3  of  the  .act  of  ..arch  51,1891  (Stats. 1891, 

p. 197)  provides  in  part: 

:|  t  .  ny  time  before  the  issuance  of  the  assessment 
roll,  all  ovners  of  lots  or  lands  liable  to  assessment 
therein,  who  after  the  first  publication  of  said 
resolution  of  intention,  mij   feel  aggrieved,  or  who 
may  have  objections  to  any  of  the  subsequent  proceedi 
of  said  council  in  relation  to  the  performance  of  the 

ork  mentioned  in  said  notice  of  intention,  shall  file 
with  the  Clerk  a  petition  of  remonstrance  wherein  they 
shalt  state  in  what  respect  they  feel  aggrieved  or  the 
proceedings  to  which  the^  object." 

The  Supreme  Court  in  the  case  of  barren  &  Malley  vs. 

Russel,  129  Cal.  at  page  385,  said  concerning  the  tbove  sections; 

"The  protest  asserted  by  appellants  was  not 
not  within  the  ten  days  prescribed  by  the  street 
law,  (  Sttte.  1891. Sec. 3, p~.1977) ;  therefore  it  was  of 
no  consequence  and  gave  no  jurisdiction  in  the  premises 
to  the  Board  of  Ju  >ervisors. " 
r 

The  analogy  between  Section  3  of  the   t  of  18.1  and  Sec. 
21  of  the  Ordinance  is  plain: 

In  the  case  of  .Sates  vs.  i.dtmson,2  Cal.fpp.  574,  84  Pac. 
51,  the  Court  in  passing  in  passing  upon  tne  right  >f  ap  eal  given 
by  Sec .11  of  the  Vrooman  Act  said: 
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"I'he  above   section  g^ve   &  ^ts  a  tribune  1 

to  vriii-  ly  xor  relief. 
They  had  only  t«                                 uheir   object i« 

ii.  writing  to  it  .  ith 

the,                of  the  city  council.  M  days 
ii                                      ,       .t  do  not  appear  to  have 

made  any  objection  ae  assess- 
ment." 

In  viev;  o-  at. id,   I  tea  of  the  opinion 

that  your  uonoi  i&s  no   jurisdiction  to  entertain  tiie 

appeal  referred  to  ^erein  for  U»   reason  that  tfee  same  was  not 

illed  within  lue  period  of  thirty  days  as  .  rovided  in  Lection 

21  of  tiio  otreet   I .  provc.uent   Qrdin&no*,   end.  there  bo  in*;  no 

I  ,  ..ion  is  :  ccussary  to   ue  takaa  in  tfca  premises 

-d  and   l.  er  is  in  the  MM   oosition  as  i. 

oal  hau  ttunpte.  . 

t fully, 

. 
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April  23,  1919. 


Subject:  Registration  of  Births 
By  the  Health  Officer. 


Sir: 


<]  3  5 


I  am  in  receipt  of  your  communication  as  follows: 

"I  have  the  honor  to  request  that  you  furnish 
this  office  at  your  earliest  convenience  with  a  state- 
ment in  regard  to  the  law  covering  the  registration  of 
births  of  illegitimate  children,  particularly  on  the 
point  as  to  whether  or  not  we  should  register  such 
cases  under  the  name  of  the  mother  or  that  of  the  father." 

OPINION: 

The   law  applicable  to  the  registration  of  births  is 
contained  in  Section  3077  of  the  Political  Code,  making  it  the 
duty  of  physicians,  midwives,  nurses  and  other  persons  assisting 
at  a  birth  to  return  in  writing  within  five  days  to  the  health 
officer,  a  certificate  of  registry  of  such  birth,  containing  the 
time  and  place  of  birth,  name,  sex,  race  and  color  of  the  child, 
the  name,  residence,  age,  birthplace  and  occupation  of  the  parents 
and  the  maiden  name  of  the  mother  and  whether  born  in  or  out  of 
wedlock. 

In  cases  where  there  is  no  physician,  midwife  or  nurse 
attending  at  such  birth,  it  shall  be  the  duty  of  the  parents  to 
furnish  such  certificate  to  the  health  officer  within  ten  days 
after  the  birth.  So  it  is  apparent  that  the  health  officer  acts 
purely  in  the  capacity  of  a  registrar  arid  must  accept  and  record 
the  certificate  specified  in  the  section  of  the  code  without  exercis- 
ing any  discretion  in  the  premises,  recording,  however,  only  the 
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information  contained  therein,  whether  the  child  is  born  in  or 

out  of  wedlock. 

Respectfully, 

City  Attorney. 


HEALTH  OFFICER 
O'B/W 


May  7th  1919. 

Subject:  Scor>c  of  Broker's  License  Ordinance. 

5  Is 
Sir: 

I      i  in  receipt  o±'  your  1  of  Uay  5th  for  an 

opinion  a8  to   the  liability  of  Goldman,    S^chs  &  Go.   to  pay 

a  broker's  license   foo    to   the   Gity  and  County  of  San   t  Lsoo. 

In  .      tnunication  to   you  fro  i   the   oospoay   sou  -   t 

to  bo  taxed,   certain  facts  are   stated  r  -Od 

whereby  its  business  is  conducted.     Aocordir.      bo   trie   st-  3 

the   company  deals   exclusively  in  commercial   paper  ox   cor  18 

and  partnerships,   which  it  pur chases  outrirat   at  a  discount   ?md 
re-ser  s  to  bank  customers.  •»   states   that   the 

buyinr  an-;    selling   is  done   ?>.t   its  own  ri  -irdo  pro.  it   or 

loss   and  that  no   agre  ne  i  exists  with   its  customers  guar  nteeing 
a  pr  the  transactions  ■  ■  of  possible  fluctua- 

tions in  the  markt    . 

1  nt 

Taking  the  foo      to*  by  Gold;   ,   <shs  &.   Co.  as  correct, 
I  am  of  the  opinion  that  fcha  company  is  not  subject  to  the  license 
tax  iixed  by  Section  £2  of  Ordinance  3361  (New  Series).   That 
section  fixes  •  graduated  so       j.  ice  use  feuo,  dependent  upon 
the  amount  of  business  done  by  tho  ono   llci.-riHod.   The  11 
muot  be  p*U  by  "every  person,  *tion  01 

business  of  buyin,<  or  selling  mining  stocks,  bonds,  Stato ,  Co  uttf 
or  Municipal  stocks  or  bonos,  0 


o 


or  evidences  of  indebtedness  of  private  persona  or  of  incorporated 

companies,  as  a  broker  on  commission". 

All  brokers  are  agents  (Ayres  v.  Thomas,  116  Oal.140; 

9  Corpus  Juris  508).  They  are  engifed  for  others  on  a  commission, 

otiatinf:  contracts  relative  to  property  with  the  custody  of 

which  they  have  no  concern  Mil  are,  strictly  speaking,  middlemen 

or  intermediate  negotiators  between  parties.  As  brokers,  they 

are  not  entitled  to  the  possession  oi  the  property  which  is  the 

subject  of  sale  or  purchase  and  do  not  act  in  their  ovm  names, 

but  in  the  name  of  those  who  employ  them. 

As  stated  in  9  Corpus  Juris  509  -  "A  person  is  not  a 

broker  who  *       unsacts  business  not  for  some  other  party, 

but  i or  himself", 

e.-vlth  v.  Holmes,  11  Pa.  468; 
>e  v.  3)uncan,  16  Lea  (Te/m.  7T,)  ; 
Brooks  v.        ,  36  Ala.  b73. 

It  follows  from  this  that  a  person  who  buys  olai 

or  property  for  himself  is  not  a  bro 

Gast  v.  Buokley,  64  S.W.  638; 
loman  v.  Llndsey,  70  So.  81. 

Measured  by  the  rules  set  forth  I  >Lng 

authorities,  it  should  follow  that  Goldman,       &  Co.  in  the 

particular  traneao : ■     ascribed  in  taeir        cation  are 

not  brokers.   The  notes  handled  by  them  are  direct        ee, 

in  the  secur        sale  of  which,  they  aot  not  as  agents,  but 

as  vendees  and  vendors.   Their  pro      re  derived  not  from  a 

corneals,  ion  or  "bro  ions,  but  from 

the  ordinary  p       derived  ftroi  count  and 

subsequent  sales  for  higher  amounts. 


The   section  of   the  orciinnnoe   is   specifically  limited 
to   one  enpasred  in  business   "as   a  broker  on  co'-vission",    and 
if  there   should   oe   any  do  b  .  connotation  of   the  teria 

"broker"    the   ordin-mce  hfc  Lfioally  li-nited   the    application 

of   the   license    to   thooe  who  deriv.  profits  from  conmiscions. 

You  ai-'  ittt  if  Goldman,   Sachs  &  Co. 

are  dealers  exclusively  in  commercial  paper  which  is  purchased 
outri      ,   b      x,hx>m  and   if    »aey  derive    their  pro/ita  from  a  re-sale 
to  bank  customers,   and  not  from  commissions,   they   are  not  brokers 
sub j cot   fet   the   license   imposed  by  Section  22  of  Ordinance  3361 
(Hew  Series) . 

Respectfully  submitted, 

City  Attorney. 


. 


May  20,1910. 


SUBJECT:  Time  within  Budget 
Must  "be  passed. 


7^7 


Gentlemen: - 

I  arc  in  r*M£:vt  of.   your  reaueut  for  an  opinion 
as  to  the  la3t  drcy  Hov   th*  final  passage  of  the  budget  by  the 
Supervisors.    I  understand  the  particular  point  ol   your 
request  to  be  whs the r  the  buoget  oust  be  passed  in  the  form 
of  an  ordinance  or  mssed  to  print  resolution,  or  whether  the 
passage  of  an  adopted  resolution  rill  .est  the  Charter  provisions. 

OPINIO!? . 
As  a  matter  of  practice  sc  far  as  I  aw  snare  all 
Boards  of  supervisors  since  the  adoption  of  the  0iic.rter  have 
before  final  action  on  the  budget  passed  the  same  to  print 
either  in  the  form  of  a  passed  to  print  resolution  or  an  ordinance. 

The  provisions  of  the  barter  relative  to  the  budget 

l/l 
arc  found  i  Jhap.I,  rt.XIII  of  the  Charter.  There  is  nothing 

in  those  provisions  specifically  providing  the  form  of  the 

necessary  legislative  action  in  passing  a  budget. 

It  can  be  argued  with  considerable  force  that  reading 

all  the  provisions  of  the  chapter  together  it  was  intended  to 

allow  the  Supervisors  a  full  four  weeks  time  in  consideration 

of  tho  budget  and  an  adopted  resolution  is  all  that  is  necossary 

in  passing  a  bad  et.   Passing  it  to  print  for  five  lays 

necessarily  of  course  outs  down  such  consideration  to  practically 
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three  weeks  and  inasmuch  as  it  must  be  finslly  passed  by  the 
first  Monday  in  June,  the  passage  to  print  can  serve  no  useful 
purpose  since  as  a  practicable  matter  there  would  be  no  opportunity 
to^nend  the  bill  or  resolution,  reprint  it  and  finally  oass  it 
within  the  time  provided  for  the  consideration  of  the  budget, 
namely,  the  four  weeks  between  the  first  Iionday  in  May  and  the 
first  Monday  in  June.   The  purpose  of  Tinting  a  roposed 
legislative  action  is  to  give  public  :~:>tiee  of  the  pendency  of 
the  legislation  end  to  permit  it3  amendment ,  if  amendment  seems 
advisable.   So  fc-r  as  public  notice  is  concerned  provision  is 
made  in  section  3  of  Q  apter  I,  Article  ill  for  public  hear  log 
before  final  determination  by  the  supervisors,  and  so  far  as 

andment  :1c  CO]  o  rneA,  time  would  not  permit  of  an  amendment 
to  the  budget  unions  it  vas  passed  to  print  practically  the 
t irst  week  of  May* 

The  Charter  in  ..h&pter  1,  Article  II,  provides  for  the 
form  of  legislative  action  by  the  Supervisors,  section  8 
requires  that  every  legislative  act  shall  be  b,,  ordinance,  and 
Section  IS,  among  other  things,  provides  that  no  ordinance  or 
resolution  involving  the  8  penditure  of  public  money,  except 
sums  less  than  two  hundred  dollars  shall  be  finally  acted  upon 
until  it  lias  been  r_,  ■  .1  in  the  jfxicial  newspaper  for  at 
least  five  days.  The  absence  of  any  specific  direction  in 
Chapter  I  of  Article  III  as  to  the  form  or  the  budget  undoubte  ly 

led  the  B04 ra  of  ouperviuors  to  the  conclusion  that  the  orovioions 

II 

of  chapter  I,  Article  fi*  applieu  to  the  form  of  tue  budget. 
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I'he  rule  is  that  where  statutes  are  reasonably  capable  of  aore 
than  one  construction  and  a  construction  one  way  has  jeen 
placed  upon  it  by  those  who  wore  first  called  upon  to  construe 
it,  the  Courts  are  constrained  to  follow  the  construction  so 
placed  upon  it.   In  view  of  the  past  practice  of  all  boards  of 
Supervisors, and  especially  of  the  Boards  who  first  acted  under 

provisions  ox   the  Charter  relative  to  the  message  of  a 
budget^  I  am  of  the  opinion  that  it  would  oe  unwise  co  change 
that  practice  at  this  ti  o,  and  adopt  a  budget  without  first 
passing  it  to  print,  for  if  it  wore  improperly  passed,  the  tax 
levy  founded  upon  It  might  bo  jeopardized,  a  situation  which 
of  course  should  be  avoided  if  possible.  For  that  reason  I 
advise  that  the  budget  should  first  be  printed  five days  before 
final  action,  which  final  action  is  to  be  takes  under  the 
Charter  provisions  b„'  the  first  Ifondaj  of  -June. 

Res]  e^x'-iliy, 

City  Attorney* 

BOAHD  OF  BTZPBRVIS0B3. 
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lay  21.    1919 


qstf' 


Gentlemen: 

I   am  In  receipt   of  a  communication  dated  May   20,1919 

fro,,  the   clerk  of  your  Boar*    revesting  an  mediate   opinion   from 
the   City  Attorney    -as  to  the  maximum  legal  tax  rate  which  may  be 
imposed  within  the  Charter  limitation*-. 

©pinion: 
Under  the  provisions   of   Section   3,    Chapter  I.   Article 
III    the   Supervisors  shall  «•*  annually  between  the   first  *.*** 
of  May  and  the  first  lionday   in  June,    and  by  a  vote  of  a  majority 
of   all  the  meters  thereof  make   a  budget  of  the  amounts  estimated   to 
be   required  to   pay   the   expenses  of   conducting  the   public  business 
of  the   City   and   County   for  the   next    fiscal  year".      Section  4  of 
the   same   Chapter  and  Article  in  part  provides  that    -after  the   final 
.stimate     is  made  in  accordance  herewith,   it    shall  be   signed  by  the 
iayor  **<,   the   Clerk  of  the   Supervisors,   and  the   several   sums   shall 
then  be  appropriated  for   the  ensuing   fiscal  year  to   the   several 
purposes  and  departments  therein  named-.        It    is  to  be  noticed,    the 
Charter  speaks  of  the  budge,   as  an   -estimate*  of  the  amounts  necess- 
ary for  the  needs  of  the   City,     section  11  of  the   same  Chapter  and 
Article  then  provide,  that    -on  or  before  the  third  Monday   in 
September  of  each  year,   the   Supervisors   shall  lev*  tb.   amount    of 
taxes  for  city  and  County  purposes  renuired  to  be  levied  upon  all 
property  not    exempt    fro.    taxation,      .he   -cunt   ^bould  be   sufficient 
to    orovide   for  the  payment   during  the   fiscal  year  of  all   de^nde 
upon  the   treasury  authorized  to  be   n- id   out  of  the    .«..-   and 
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Section  12  requires  that    Min  making  the  apportionment,  the  Super- 
visors shall  take  into  account   and  apportion  to  the   several  funds 
the  income  and  revenue  estimated  to  arise  during  the  fiscal  year 
from  licenses,    fees,    and  other  sources".        The  limitation  as  to 
amount   of  the    tax  that    legally  can  be  levied  is   fixed  in  Sections 
11  and  13  of  Chapter  1  of  Article  III.     These  sections  require 
discussion  in  detail.     It    is   to  be  noted  here  that  the  making  of 
the  budget    does  not  perforce  determine  the  tax  rate.     It    is  the 
estimate  upon  which  the   rate  is  fixed  it    is  true,   but  the   tax  may 
actually  raise  more  or  less  than  an  amount  sufficient  to  satisfy 
all  appropriations  made  in  the  budget.     A  budget   in  excess  of  that 
which  may  be  actually  raised  by  taxation  would  not  be  invalid,   nor 
would  a  tax  levy  be   illegal   which  would  raise   an  amount   less   than 
the   amount   estimated  in  the  budget  t  o  be  necessary.      If  an  amount 
less  than  the   sum  total  of  all  appropriations  made  in  the  budget 
is   actually   raised  through  the   tax  rate   fixed  in  September  and  the 
amount   coming  from  other  sources  of   revenue,   necessarily  the  budget 
appropriations  would  have  to  be  cut   down  to  meet  the  exigencies  of 

the   situation. 

It   is   obviously   impossible   for  me  to   advise  you  at 
this  time   of  the  maximum  legal   tax  rate,   expressed  in  dollars  and 
cents,   which  may  be  fixed  by  your  Board.     To  determine  the  maximum 
tax  rate  in  dollars  and  cents  requires  not   only  the  interpretation 
and  applicability  of   certain  rather  ambiguous  provisions   of  the 
Charter  but    also  involves  matters  of  accounting. 

The  maximum  tax  rate  depends  upon  the  amount   you 
finally  decide  to  provide  in  the  budget,  the  amount   of  money  raised 
by   other  means  than  by   direct   levy  upon  real  and  personal  property 

-2- 
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which  amount  must   he   estimated  hy   the  Board  in  September  when  the 
tax  is   fixed, and  the   various   amounts  included  within  the  exceptions 
to  the  limitation  fixed  by   the   Charter.      Until  each  of  these   re- 
spective iters   or  amounts  is   definitely  detemined  the  maximum 
rate   cannot  "ber  expressed  in  dollars  and  cents.       &y  purpose  in 
making   these   observations   is  to  point   out   that    close   questions  as 
to  maximum  legal  limit  and  whether  all   items   in  the  budget   inay  be 
provided  for  in  the  levy     may  have  t  o  be  determined  when  your  Board 
comes  to  make  up  the  tax  rate  in  September. 

I   am  able  to  give  you  id  this  time  but    general  observations 
as  to  the   tax  limit. 

Section  11   of  Chapter  I,   Article   III   of  the   Charter 
provides  for  a  rate  of  one  dollar  on  each  one  hundred  dollars  worth 
of  property  assessed.     This  limit    is   subject   however  to    certain 
exceptions  expressed  in  Section  11   and  Section  13. 

The  tax  for  each  of  the   following  items  is  excepted  from 
the  limitation  of  one  dollar  above  referred  to: 

■""'       J    1.      Seven   cent  maximum  tax  for  the  maintenance   of  parksk 
squares  and  public  grounds: 

V     2.  •  Two  cent    and  one-half  maximum  tax  for  cost    of  main- 
taining public  libraries  and  of  purchasing  books  therefor:    - 

—      v      3.     Amount   of  interest   and  sinking  funds  for  the  bonded 
indebtedness  of  the   City  and  County: 
/     4.      Cost    of  elections: 

/       6,     Amount   necessary  to  pay  any  demands,    salaries, 
expenses  or  other  obligations   imposed  upon  the   City  and  County  by 
the  Legislative   or  Constitutional  enactments  of  the  State   or  of  the 
United  States: 
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6.  -  Amount   necessary  to  meet   any  increase  in  demands,    salaries, 
expenses  or  other  obligations  imposed  upon  the   City  and   County  "by  any 
measure  passed  after  April  1st    1915  by  direct   vote   of  the  people  of 
the   City  and  County.     - 

In  addition  to  the  exceptions  just  referred  to,    Section  13 
provides  that  the  Board  of  Supervisors  by  a  vote  of  fifteen  members 
may  by  Ordinance  make   provision  to  meet  the   expense   or  cost    of 
schools   or  of  the   school   department,    and  to  meet  the   cost    of  con- 
struction and  repair  of  streets,   sewers,   or  of  the  buildings  for 
the  police,    fire,   health  or  school  department    or  detention  home,   in 
excess  of  the   dollar  limitation  provided  for  in  Section  11,    pro- 
vided however  that   this  excess   shall   not  be  greater  than  sixty-five 
cents  on  each  one  hundred  dollars  of  the  property  assessed. 

After  determining  the  total   amount  of  revenue  estimated  to  meet 

the  budget   requirements  and  the  total  amount   t  o  be   raised  by  other 

real   and 
means  than  direct  taxes  levied  upon  /personal  property,   it  will  be 

necessary  to  determine  the   various  amounts  included  within  each  of 
the  exceptions  above   referred  to  before  the   rate  expressed  in 
dollars   and  cents   can  be   shown. 

There  is  one  uncertain  feature  entering  into  the  determination 
of  what  may  be   the  maximum  tax  rate   growing  out    of  the  language  of 
Section  1?;  which  is— What   is  the   true  interpretation  of  the  ex- 
ception  "Nor  shall  the  limitation  in  section  11  of  this   Chapter  upon 
the   rate   of  taxes  apply  in  case   of  taxes  levied  by  ordinance  passed 
by  at  least   fifteen  Supervisors  and  approved  by  the  Mayor  for  any  of 
the  following  purposes,*  *  *  *  to  pay  any  demands,    salaries,    ex- 
penses  or  other  obligations   imposed  upon  the   City  and    County  of  San 
Francisco  by    i  Legislative  or  Constitutional  enactment  of  the   State 
of  California  or  of  the  United   States"? 

,-4.- 
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The  uncertainty  in  the  exception  grows  out    of  the   question  whether 
the   salaries  and  expenses  fixed  in  the   Charter  of   County  offices 
which  under  the  law  of  the  State  must  he  maintained  by  the  City  and 
County   of  San  Francisco  as  a  county  obligation  .are  within'this 
exception. 

Two  examples  will   suffice   to  show  the   questions  involved. 
The  office  of  Sealer  of  Weights  and  Measures  is,   under  the  law 
of  the   State,    required  t  o  be  maintained  by  the   City  and  County. 
The   salaries  and  expenses  of  that  office  are  fixed  by  State  l«w 
for  the  reason  that  they  are  not    fixed  in  the   Charter.     Unquestion- 
ably the  expenses  of  that    office   come  within  the  exception.     The 
office  of  Recorder  of  the   City  and  County  of  San  Francisco  is 
purely  a  county  office,    tjae  Recorder  performing  no  purely  municipal 
functions.     This   was  determined  in  the   case   of  Kahn  vs.   Sutro,   114 
Cal.p,316.      In  that    case  it   was   held  that   owing  to  the   dual   capacity 
of  the   City  and  County  of  San  Francisco  in  being  both  a  municipality 
and  a  county,    it  is  an  obligation  on  the   City  and  County  imposed  by 
the  State  that   the  office  of  Recorder  shall  be  maintained.     Did  not 
the  Charter  fix  the  salary  of  the  Recorder,   it  would  be   competent 
frr  the  Legislature  to  fix  it.      So  far  as  the  legal  obligation  to 
maintain  the  office  of  Sealer  of  Weights  and  measures  and  the  offioe 
of  Recorder  is   concerned,    the   only  possible   differentiation  that   can 
be  made  is  in  the  fact  that  the  State  Legislature  in  one  ease  fixes 
the  salaries   and  expenses   of  the   office  and  in  the   other  the   Charter 
fixes   them. 

An  obligation  to  maintain  an  office  necessarily   carries  with 
it  as  an  incident,  the  obligation  to  pay   the  expenses  and   salaries 
connected  with  that    office  and  there   is  no   substantial   difference 

-5- 
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•rising  out    of  the   fact    that    in  one   car.e  the  amount  is  fixed  by 
the  Legislature   and  in  the  other  that    the  amount   i.   fixed  by  the 
people   of  the   City  and   County   themselve.,    end  it   would  therefore 
see*  that   the  expenee  an*  obligation  imposed  upon  the   City  and 
County   in  the  maintenance  of  the  office  is  an  obligation  and 
expense   imposed  by   dtate  law. 

However,    quite   a  forceful   ardent   ean  be  made  that   the 
terme,    "salnriee,   expenses  ami  other  obligations  imposed  by  a 
Legislative   or  Constitutional   enactment"  means  a  direct    financial 
oblivion  dependent  upon  some  Legislative   or  Constitutional   pro- 
vision.     *or  example— the  right  to  the  salary  of  the  dealer  of 
Weights  and  Measures  and  the  amount    thereof  is  dependent  upon  a 
Legislative   act;    the  ri^ht  to  the  salary  of  the  Kecorder  is  de- 
pendent  upon  the   Charter  provisions  fixing  his   salary   althou^  it 
ie  obligatory  upon  the   City  to  fix  that    ealary  or  leave   it  to   the 

islature  to   do   so.      It    is   obviously  impossible   for  any  on*   to 
determine  on  such  a  close   question  of  interpretation,    what   willbe 
the  attitude  of  the  Courts  thereon,   and  I   do  not   feel   Justified  at 
this  time   in  advioing  you  absolutely  as  t  o  my   final   interpret  rt ion 
of  this   langua  e.      I    can  only   state  that   a  logical   and   consistent 
argument    can  be  made       C«fl       the   interpretation  that   the   sal    rise  and 
expenses   of   county   oHices   which  are  maintained  by   reason  of  t  he 
obligation   imposed  upon   the   City  by  the  iitate  to  a^aintaln  them 
come  within  this   exceotion.      If  it  becomes   necessary   before   fixing 
the   final   tax  rate   in   Lkpte  ber  force  to   finally  advise  you  ae  to 
my  interpretation  of  this  provision,    I   shall    be   glad  te   do   so  after 
further    .  -u   y  of  the   question. 

-6- 
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I  need  only  add  upon  the  question  as  t  o  what   is  the 
maximum  rate  permissible  under  the  Charter  that  under  Section  13, 
the  Board  of  Supervisors  may  suspend  the  dollar  limit  in  case  of 
any  great   necessity  or  emergency.      The   question  of  the  existence 
of  any  such  great  necessity  or  emergency  is  primarily  a  question 
for  the  determination  of  the   Supervisor*.     The  amount   of  the 
excess   above  the   dollar  limit  which  can  be   imposed  in  case  of  any 
great   necessity  or  emergency  is  that  which  would  he   sufficient   to 
meet  the   requirements  of  the   necessity   or  e?  ergency.      I   do  not 
understand  that    I   am  required  in  your  communication  to  discuss  the 
question  of  necessity  or  emergency  further. 

In  conclusion,   I   can  only  reiterate   that  it   is  impossible 
for  me  until  the   items  of  the  budget  have   been  decided  upon  by 
your  Board  and  the  amount    of  the   income  and  revenues  from  sbhetes 
other  than  taxation  have  been  estimated,   to   advise  you  finally 
on   the  maximum  rate   of  taxation,    expressed  in  dollars   and   cents, 
that   the  Board   of  Supervisors  will   be  legally  justified  in  levying. 

Respectfully, 

BOARD  OP  SUPERVISORS:  City  Attorney. 


gl/im 


fiq 


May  21,  1910. 


Board  of  Supervisors, 
City. 

temtlea&Bi 

I  am  in  receipt  of  your  communication  of  the  IGth  inst., 
enclosing  olaira  and  demand  of  torn*   Christina  Huck  in  the  sum  of 
,1^3.77  for  damages  to  building  and  sidewalk  by  t  fire  department 
truok  on  December  2F)th,  1918,  the  property  damaged  being  situated 
at  the  southeast  corner  of  Woe  and  Elisabeth  ..treeta. 

OPIHIOH: 
Ho  liability  attaohee  to  the  City  and  County  of  San 
Francisco  for  acts  of  negligence  committed  by  the  officers  or  men 
of  the  fire  department.  This  point  was  decided  by  the  Supre  ie 
Court  of  this  ^itate  in  the  case  of  Howard  ts.  Sen  Francisco,  report- 
ed in  It  Cal.Reports  at  page  52.  The  opinion  in  that  oaBe  is  a  Tery 
short  one  and  for  that  reason  I  will  set  it  out  in  full. 

"At  common  law  and  in  the  absence  of  statutory 
provisions,  the  defendant,  as  being  a  municipal  corporation, 
would  not  be  liable  for  the  negligence  oomplained  of  in  this 
action  and  we  are  of  the  opinion  that  the  provisions  of  the 
statute,  unier  whioh  the  fire  d       >t  of  the  City  and 
County  of        icisoo  is  organised  and  controlled  do  not 
create  a  li  uility  on   the  part  of  the  city  for  acts  of  neg  Igenoe 
committed  by  the  ofiicers  or  men  of  the  depart  ie  t.  ' 

You  are  therefore  advised  that  the  City  and  County  of 
San  Francisco  is  not  liable  in  this  laattor. 

Very  truly  yours, 

dso/im  City  ^orney- 


1  ^i 

June  11th,  1919.  L^ 

Gentlemen: 

I  am  in  receipt    of  your   communication  of  the   29th  ult., 
&•  follows: 

The  Public  Utilities   Committee   directed  me    to 
transmit  to  you  the   following: 

Resolution   relative  to   abandoning  tracks   of  the 
United   Railroads  on  Ocean  Avenue. 

Proposed  Ordinanoe  gr&nting   certain  privileges 
to  the   Ocean  Shore    ..ail road. 

Proposed  ordinance   granting  vr  it  to  United 
Railroads  to   remove   certain  trolley  poles. 

The   Committee   -would  he  pleased  to   have  you   r  •    rove 
these  measures   as   to   form  and  advise   it   as  to  whether  any 
of  the   rights  or  interests  of  the   City  will   be   infringed  by 
their  adoption." 

The   que   tione  involved  in   the  matter  of  the   abandonment 

by  the  United  Railroads  af  a  portion  of  the  right-of-way  of  the 

Ocean  Avenue   franchise   require  more  extended  investigation     by  ma 

and   for  that    reason,    it    is  impossible  until   the  next  meeting  of 

the  Public  Utilities   Committee  to   furnish  an  opinion  to  your 

Honorable  Board  as  to  whether  any  of  the   rights  or  interests  of 

the   City  and  County  will  be   infringed  by  the  adoption  by  your 

Honorable  Board  of  the  proposed  Ordinance   c  nsenting   to  the 

abandonment   of  said  portion  of  tne   franchise   of  the   United  Railroads. 

The  proposed  ordinance  granting  permission   to  the  Ocean 

Shore   ilailroad   Company,    submitted  to  me  for  my   consideration  and 

approval,    is  in   correct    form,   with  t  he   suggestion  hereby  mad*, 

that    Section  7    should  be  made   Section  8  and  a  new  section  7   to  be 

inserted   as   follows: 
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action  7.      The  passage   °r  ration  of  this  ordinance, 
or  the   acceptance   thereof  by  said  Ocean  Shore   f^^4 

nv      shall   In  no  ;  anner  or  way  he   construed   as  * 
reception  hy  the   City  and   County  of  San  Francisco  of  the 
v  lidity  of  the  franchises  of  said  Ocean  Shore  ^lr™*. 
Jonp'ny   or  of  any   rights  or  privileges  heretofore  purported 
to  be^raSted  by  the    City  and   County  of **»  **«•"•!  *• 
said  Ocean  Shore   Railroad   Company;    and  the   sa^e   shall   not 
be   construed   as  a  waiver  of  any    right  that    the   City   and 
County   of  San  Francisco   now  has   or  may  have   *•*?**•"•    or 
have   declared   forfeited,    of  said   franchises,    rights  and 
privilege   of  said  Ocean  Shore   hlM    Co*  *any  .   *»*£«* 
franchises      rights   and  privileges   shall    re*.*  in  unaffected 
tnere£  the   same   a.   if  this  ordinance  had  never  been  passed, 
adopted  or  accepted. 
Said  Section  7   was   contained  in  a  proposed   ordinance  which  wa. 
stated  to  be   satisfactory  to  the  Ocean  Shore   Railroad  Company  in  a 
communication  addressed  to  Honorable   Richard  J.    Welsh,    Chairman  of 
the   Street  Committee   on  the  12th  day   of  July   1917,   by  i  essrs. 
|  cCutchen,    Olney  &  Willard,    attorneys   for  the  Ocean  Shore   Railroad 
Company,    and  the  insertion  of  .aid  paragraph  will  meet  the  protest 
of  the   South  Central   Improvement  Association,    which  protest    was 
contained   in  a  communication  under  date   of  November   SO,    1918. 
addressed  to  the  Honorable  Board  of  Supervisors  and  signed  by 
Edward   f,   Lucitt,    Secretary  of  the   South  Central   Improvement 
Association,    in  which  said  Association  stated  that  the  property 
owners  of  the   vicinity  of  12th  Street  protested,  m  rously 

against  the  granting  to  the  Ocean  Shore   Railroad    Company  any 
privileges  that   would   validate   the   franchises   of   said   company   on 
12th  Street    from  Mission  to   Harrison  streets. 

The  City  and  County   of  San  Francisco  has  the  power  to    compel 
changes  in  the  manner  of  the    construction  and  naintenance   of  poles 
and  wires  of  any  public  service   corporation,    occupying  the   street, 
of  the   City   and   County,    and  therefore,  the   proposed   ordinance 
granting  a  permit    to  the  United  Railroad,  of  San  Francisco   to   remove 
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lts  trolley  poles   from  butter    Jtreet ,    between  Kearny   Street    and 
Grant    Avenue,    i^uch  Street,    between  liontgomery  and   Stockton  Streets, 
and  Kearny   Street  between  Geary   and  Bush  mesests,    and  to  operate 
its   street   railroad    on  said    streets  by  means   of  wires   suspended 
from  and   attached  to  buildings   fronting  en  said   streets   and  to 
restore   and  replace   said  trolley  poles  and   appliances  used   in 
connection  therewith,    is  a  proper  exercise   of  the  police  power  of 
the  municipality  and  no   rights  or  interests   of  the  City  will  be 
infringed  by  the  adoption  of  said  proposed  ordinance  or  of  the 
proposed  ordinance   granting  peri/lesion  to  the   Ocean  3hore 
Railroad    Company   to   re-construct   its  tracks   on  12th  '.street. 

Respectfully, 


City  Attorney 


BOARD  OF  SUPERVISORS. 


IS 

Juno  16,1*19.       ^' 

°  '    :   Mtyor  has  power  to  veto 

separate  items  in  Resolutions, 

Gentle:  en :- 

I  am  in  recoi.  rai  eoauunication  ox    May  13th, 


as  iollows: 


Hrt  •--.A J"  transmitting  herewith  a  oopy  of  resolution 
i0.1b719  (Hew  bones),   finally    .aeeei 

.  .erviso.  L  U.,1919,   item  SS  of  ivnioh  was  vetoed 

b,    nis    ionor  the     <  „or. 

apervisors  at  its    meting  yestei 
aest  you  for  an  opinion  as  t:,  v/aether 
or  not  this  motion  upon  the  part  ox  tlu  1." 

OPIIJIOH, 

Section  14, Chapter  I, Article  II  of  the  Charter  provides 
as  follows: 

™  3**5?  b111  be  -,rc8«atod  to  the  .^or  containing 
several  items  appro  riutin£.  money  for  -       tax  levy, 
he  may  object  to  one  or  uore  items  separttel  ,  bile 

roving  other  portions  of  the  oill.  in  bucj!  case  he 
shall  append  to  the  bill  at  the  tia»  of  signing  it  a 
statement       item  or  items  to  Vhieb  he  objects  and 
the  re:       6 re for,  and  the  item  or  items  so  objected 
to  shall  not  t.  _:e  effect  unless  massed  notwithstanding 
the  Mayer1!  objection.  Saoh  item  so  objected  to  shall 
be  separately  reconsidered  by  the  Board  in  the  saue  t nner 
ae  bills  which  have  been  disapproved  b„  the  MpyoT, 

Le  action  14  makes  no   specific  reference  to  the  veto 

of  separate  items  oi  appropriations  contt  ined  in  a  resolution, 

of  the  opinion  that  the  veto  power  of  the  Uayor  in  this  respect 

extends  to  resolutions  as  well  as  ordinances  and  that  the  iiayor 

the  power  to  veto  an,  item  or  items  ioh  ueet  with  hie 

disap  roval. 
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You  are   thereiore  advised  that  Ms  Honor,   the 
Mayor,   has  acted  upon  this     ctter  in  acjordtnce  with  the 
provisions   of  the   Charter. 

Respectfully, 

City  Attorney/ 


BOARD  OF  SUPERVISO 
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June  27th  1919. 

Subject:  Taxation  of  Earnings  of 
Vessels  as  Solvent  Credits. 

Sir: 

In  reply  to  your  request  for  an  opinion  upon  the 

question  as  to  whether  by  the  provisions  of  Section  4,  Article 

XIII  of  the  State  Constitution,  adopted  November  3,  1914,  the 

earnings  of  vessels  of  more  than  fifty  tons  burden  are  exempt 

from  taxation  for  City  and  County  purposes,  I  submit  the 

following: 

OPINION: 

Section  4  of  Article  XIII  of  the  Constitution  reads 

as  follows: 

•'All  vessels  of  more  than  fifty  tons  burden  registered 
at  any  port  in  this  State  and  engaged  in  the  transportation 
of  freight  or  passengers,  shall  be  exe apt  from  taxation 
except  for  State  purposes,  until  and  including  the  first 
day  of  January,  nineteen  hundred  thirty-five." 

It  is  clear  from  the  reading  of  this  section  that  it 

applies  to  the  vessels  themselves  and  not  to  their  earnings  or 

to  the  earnings  of  the  owners.  While  in  the  commercial  sense 

we  speak  of  the  earnings  of  ships  there  is  no  distinction  in 

law  between  the  income  of  the  owner  of  a  ship  derived  from  the 

ship's  earnings  and  the   income  of  the   owner  of  any  other  income 

producing  property.   In  other  words,  if  the  books  of  the  owner 

of  a  ship  show  bills  receivable  in  a  certain  amount,,  there  oan 

be  no  difference  as  far  as  taxation  is  concerned  between  the 

ship's  earnings  and  the  other  income  of  the  firm. 


f~ml  1 
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By  Section  1  of  Article  XIII  of  the  Oonsti lutlon  it  is 

provided: 

"All  property  in  the  State  except  as  oiherv/ise 
in  this  Constitution  provio.ed,  not  exe.apt  under  the 
laws  of  the  United  States,  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  provided  by  law, 
or  as  hereinafter  proviued.  The  word  'property1,  as 
used  in  this  artlol*     section,  is  hereby  declared  to 
ine  ,      ,  stocks,  dues,  franchises, 

ni  all  other  matters  and  things,  real,  personal  and 
mixed,  capable  of  private  OTmership.'' 

"Credits"  are  defined  by  Section  3617  of  the  Political 

Code  of  this  State  as  follows: 

"The  ter  '  er  elite  — mni)  those  solvent  debts  not 
secured  by  mortgage  or  trust  deed  owing  to  the  person, 
firm  or  corporation  or  association  asaesse.  , 

You  are  t  erefore  advised  that  all  sur,       ney 
shown  by  the  books  of  Sanders  &  Kiruhbaum  to  be  owing-  to  said 
firm  at  12  o'clock  noon  on  the  first  .Monday  in  March  as  debts 
due  the  firm  as  the  earnings  of  the  ships  in  question  and  not 
secured  by  mortgage  or  trust  deed,  are  assessaoJ e  as  solv 
credits,  subject  of  to  m  to  the  deduction  of  such  debts  un- 
secured by  trust  deed  or  raor  it   other  lien  on  real  or 
personal  property  as  may  be  owing  b,      flm  to  bona  fide 
residents  of  this  State,  as  set  forth  in  Section  3629  of  the 
Political  Code  of  this  State. 

Respectfully, 

City  Attorney, 


\&~  ^i  as 

Subject;    Vacation   for  men   who 

served  with  the   colors,  '         a  a  o 

t  Leiuen: 

1    of  your  mm  ~,n  as   to  whether  city 

em-.lc/i-c        o   V.ve  boon   serving  with  the   color*.   ar«?    t<re  new  returned 
to  their    to*  |   ffl  t.he    city  gftv»rNMHt    i  I  to   an 

annual   f  yeRr  1919 #   under  the  proviniona  of 

! 
-  ujt   t heah  nan   who   served   with  the   Colore  were 
given  leaves  of  nt>^--.ce    f-nr  their   ciupl eyma-nt s.      Turing  euch  ti»et    of 
course,    khey    tp«w  M    peer,    but    nsvartlJeloaa   tney  were   in  the   employ   of 
the   city,  -Heir   right l    lo  ti-oix  re  ;itione  would 

hare  ter  ■ '■  upon  their  entering  into   the   service  of  their   country. 

At  too   rec  inta  vera   su  - 

Emitted    to    b  rt«f   vhich  were    de:  I  |    ,  rotect  the   ■!£)*•  of 

those   p  tec:  in  tie    W*r  or  «b*  were 

conscripts.  ,   r0val 

of  the  people  r  ranoiaaa  and  I  be.l  at  it  would  "be  a  very 

narrow  ion  of  .426   which 

would   itny   -hose    nnn  tteil  /lieges   simply  because   a  portion 

of  tho  talendar  ■/.*-  b**i  <-'«yoteri  by  then  to  the  service  of  the 

country. 

In  i«y   ©pinion,    it    ie   entirely  within  the   spirit    of  theee 

ordinances  to   allow  these  men  their  VfvCatio:ia,    and  I    so   a?rise. 

Respectfully, 

Uty  Attorney 

CIVIL  8K 


July  11th,   1919. 

Subject:      Return   of  money   held   by   stop 

notice  under  Section  1184   of  the   Code  a  u  \\. 

of   Civil  1'rocedure.  ' 

Sir: 

I   am  in  receipt  of  your  renuest   for  an  opinion  relative  to  the 

power  of  the  Treasurer  to  return  to  Rivers  Brothers  .assignee  of  Thomas 

S.   Kutton,  money  withheld  lay  you  by  virtue   of  stop  notices  given  by 

certain  claimants.     You  ask    -whether  or  not  the  money  thus   held  by  you 

can  be   delivered  to   Rivers  jj rot  hers   without  the  consent    of  these 

claimants. 

t;-'io\: 

Section  1184   of  the   Code  of  Civil  Procedure   provides  that    a  labor 
or  material  man  may  give  notice  to  the  owner  that   he  has  performed  labor 
for  or  furnished  Materials  to  the   contractor  or  other  person  acting  by 
the  authority  of  the  owner,   and  that   upon  the  giving  of  such  notice,    it 
■hall   be  lawful   for  the   owner  to   withhold   from  his   contractor  sufficient 
money  to  answer  such  a  claim  and  any  lien  that  may  be  filed  therefor, 
Including  the   reasonable   cost   of  any  litigation  thereunder. 

The   section  further  provides  for  th»  withholding  of  money  in  the 
same  manner  by   "the  owner  or  person  who   contracted  with  the  contractor" 
in  the   case  of  property   "which  for  reasons  of  public  policy  or  otherwise 
is  not    subject    to  the  liens  in  this  Chapter  provided  for". 

The*- City  and  County   of  oan  Francisco  in  the  present    Instance  is 
withholding  this  money  by  virtue  of  the   provisions  of  the  latter  portion 
of  thie  Section  of  the   Code.     The  property,    which  is  money  in  this 
instance,    is  not   subject  to  a  lien,   but  may  be  withheld  by  you  by  virtue 
of  the  section  of  the  Code  of  Civil  Procedure  above   referred  to. 

The  Street  Improvement    Ordinance   knoon  as  Ordinance  i<o.    2439, 
New  Series,    under  which  the   work  was   done   in  the   present  case, provides 
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.in  Section  7  thereof  as  follows: 

•w.«  +^iie  Supervieora  may,   in  their  discretion,   by   resolution 
order  that   not  more  than    one-half  of  the   whole  of  the   cost   and 
oaf  n?°tVfrany  °f  the  W°rk  ^"tioned  in  thia  ordnance  be  paid 
j;*  ae8ignateTeUiy  °f  ***  Clty  *"*  °0Unty  fr0B  8"^  ^nd  afthey 

t«  k.  ^   ^ien+6Ier^a  p^rt  of  such  C03t   and  expenees  ia  so  ordered 
to    oe  paad,  the  Board  of  Public   «orksf    in  making  up  the  assessment 
nerein  provided   for,    shall   fir*    deduct    from  the   whole   co"^ 
ejpenaea  auch  part  thereof  as  haa  been  so  ordered  to   be  paid  out 

IL  ?v  I   J!   ^KSy'    and   Bha11   a8s0ss  the    rt  °f   "ai*   costa 

an^  e> peases  in  the  manner  herein  provided   for." 

By  an  investigation  of  the  records  of  the  Board  of  Public  Works 

»nd  of  the  Board  of  Supervisors,    apart  from  the  info  nation   contained  in 

your  communication,   I   find  that    on  November  19th,    1918,   by   resolution 

No.   16259,  Sew  Series,   the  Board  of   Supervisors  appropriated  the  sum  of 

♦1500.   for  work  on  Caaelli  Avenue  between  Corbet  &  Falcon,   which  ia  the 

etreet   work  in   question,     ft*  tot;l   cost    of  the  work  wae  to  be  #3,073.31, 

ef  which  $1573. 31  was  to  be  paid  by  assessment  and  the  balance. namely, 

$1500.    to  be  paid  by  the   city  as   above   stated. 

Any  contract    that   was  entered  into  relative  to  the  performance  of 
thia  work  was  made  in  contemplation  of  the  expreaa  reaervation  of  the 
power  of  the  Board  of  Superviaors  under  the  Street  Improvement  Ordinance, 
te  order  by   resolution  in  their  discretion  that    a  portion,   not  exceeding 
one  half  of  the   cost    of  the  work,    should  be  paid  out  of  the  Treasury  of 
the  City  and   County  from  auch  fund  as  they  may  designate. 

In   the   caae  of  ADAVSON  va.   PAONESSA,    decided   in  iviarch  of  thia 
jrear,   and   reported  in  57  Cal.7)ec.332,    it  was  decided  that  where  street 
•ork  under  the  Improvement  Act  of  1911  was  to  be  paid  by  aaaessment   upon 
the  property  owners.    Section  1184  of  the  Code  of  Civil  Procedure  would 
aat  apply  to  effect  a  retention  of  money  by  the  iiunicipality .   It   ia  im- 
portant,   however,  to  notice  that    the  holding  of  the  court  in  this  caae 
*M  baaed  upon  a  conaideration  of  the   fact  that  the  property  owners  made 

payments   directly   to    the    contractor  either  in  money   or  in  bond8  and  that 
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while  they  might   discharge   their  assessments  by  making  payments  to   the 
City  Treasurer,    the  Treasursr  in  such  oase  was    "merely   acting  as  a 
convenient  means   or   conduit  whereby   the   property  owner  may  make   payment 
to   the   contractor".     The   court  further  holds  that    Section   1184   is  applic- 
able  "to    oases  where    the   contractor  is  to  be  paid  either  by   the  owner  of 
the   property  upon  which  the  work  is  done  or  by  the   person, publio  or 
prirate,    by   whom  the   contract    was  made". 

The  money   now  retained  by  you  under  the   stop   notice   is,    I   am  ad- 
Tised,    a  portion  of   the  #lfOO«    ordered  to  be   applied  to  the  assessment 
by   the  Board  of  Supervisors  by   resolution  16269,   New  3eries.      In  effect 
it   is  money   ordered  to  be   paid   by   the   city   by    whom   the    contract   was  made 
and  is  to  be   differentiated  from  any  possible    fund  that   might   come  into 
the   possession  of  the   Treasurer  or  of  any  other  Department    of  the   oity 
government    from  property  owners   desiring  to  discharge  their  obligations 
under  the   contract   and  the  assessment. 

You  are   therefore   advised  that   if  the  money   held  by  you  by  virtue 
of  the  withhold  notices   filed  by  Thomas  Weyburn.Lennon  Lime   i   Cemtn   Co., 
J.    0.   0*Shea  Inc.   and   Spring  Valley   Water  Company,    is   a  portion  of  the 
$1500.    appropriated  from  the  County   Road   fund   by   the   Board   of  Super- 
visors by   Resolution  No.   16259,   New  Series,  the   same   should  be   withheld 
by  you  under  Section  1184   of  the   Code   of  Civil   Procedure   unless   the 
claimants   consent  to  the    release   of  the   same.     Moreover, Inasmuch  as   some 
doubt   surrounds  the    question  of  the   duration  of  time   during   which  the 
money   should  be   withheld,    I    feel   that    it    is   uncumbent  upon  those   demand- 
ing a  release   of  the   money  to  determine  the   issue   in  the   proper  forum, in 
which  event    the  money   in   controversy    could   be   deposited   in   court  and    the 

adverse   claimants  could  be   interpleaded. 

Respectfully, 

City  Attorney 
TO  THE  TREASURER  OP  TFB    CITY 
AND   COUN'iY  FRAi  CISCO. 


£6 


Number  of 

•  ts   that  may  be 
appointed   by  Police 

Commission. 


Ju'.v    14th,   lwiy. 


Dear  oir: 

I   aa  in   receipt    oi'  your  oommuniiation   with  reference  to  the 
appointment    by  the  Police   torn  ission  of  a  number  of  additional    ser- 
geants.    You  desire  to  be  inforiiied  whether  or  not  the   number  of 
Jergeants  now  employed   in  the  Police  Department   is  in   contrarent  ion  of 
Section  4   of   Chapter  V  of  Article  VIII   of  the   Charter. 

The  section  referred  to   reads  as  follows: 

"There  shall   be  as  many      ergo  ants   an   in 
the  ju  of  the   Commissioners   may  be   adrisable.not 

to  exceed   one   -ergeant    for  erery  ten  police   officers. 
duties  of   Serge&nts   shall    be   defined   by   the   rules 
1    regulations   of  the   Commissioners,   the   orders  of 
the   Chief  of  Police  and  the   orders  of  their  respect  ire 
Captains   and  Lieutenants." 

I    T      : 

I   am  informed  that   the   number  of  Police  Officers   of  all 

ranks   in   the  Police  Department   is   at   present   965  men.      Of  this 

number,    779  are   what   are   com-  only  designated  as  p?  trolmen.      The 

number  of   sergenats   at  the   present    time   is   76.     There   is   sufficient 

ambiguity   in  the   lmguage   employed   in  the   Charter  to   raise  the 

question   whether  the  term  "Police   Officers"   includes  officers  of 

all    ranks  or  only  en.      If  the  texm    "Police   Officers"  as  used 

in   Chapter  V  of  Article  VIII   includes  all    ranks,   then   it   would  be 

within  the   discretion  of  the  Police   Commission  to  appoint   at   least 

96  sergeants.      On  the   other  hen*.    If  the  term  only   includes  natr  1- 

men,   then   it    would  be   within  the   discretion  of  the  Police   Commission 

to   appoint    not   to   exceed   80   sergeants.      Inasmuch  as  there    are   at 

pren-nt    only  serenty-fiYe   sergeants,    it    is   unnecessary   to   decide 


£7  >: 

which  number  shall   be   taken  as  the   dete mining  factor  as   to  the 
number  of   sergeants  that   may  be   appointed   by  the  Police   Commission. 

I  therefore   advise  you  that   under  either  interpre- 
tations of  the   provisions  of  the   Charter,   the  Polios   Commission 
is  within  its  power  in  the   appointment    of  seventy- five  serge?  rrts. 

Respect  fully, 

City  Attorney 


honorable   Thomas   F,  JSoyle, 
Auditor,    City  k   County   of 
t>an   i'rau Cisco. 


Subject:    ucott    claim  ^  OQ 

I     'o  tract    for  '•*<*> 

pi  .rork  on    J.  ■.    ing  July  15th,    19191 

of      .      .    hospital.  '  * 

Gentlemen: 

I   have  before  me   a  communicat  Ion  from  the   clerk  of  the 
K   of  Uupervioors  ich   is  uted  a  claim  from  tfcc  tt 

any  for  damages  alleged  to  have  been   suffered  by   that    Co.  j>»ny  In 
connection  with  a  contract    for  plumbing   work  on  the   southeast   wing 
of  the    !i?*n  tfran  Cisco  Ho  spit 

As   to  the   facts  alleged  in  the  petition,    I   have   no  means 
of  verifying  them  and  therefore  rfo  not  pass   on  whether  or  not   the 
facte   are   as   alleged.      If  they  are,    howver,   as   b  t    out    in  t   e 
petition,    Ucott    c     eany  would  be  entitled  to  elr.i,    from  the   city 
ges   for  the   alleged   delay. 

I  have  already  advise  inance  Committee   of  the  Board 

of  supervisors  with  reference  to   the  Lyman   claim  for  da -ages   caused 
by   delay  on  the   same   structure   as  involved  in  the  Jcott    claim.      In 
that   opinion,    I   stated   t  ^nts  of  »•  that    could  be   con- 

sidered in  determining  w> >rt    aj  ettnts   should  be   allowed  to  Lyman, and 
the   principles  of   law  applicable  to  this   claim  are   the   so.  e  as  in 
t>  e  Lyman   clai     . 

I   enclose  herer/ith  to  your  Committee  a  copy  of  that 
opinion. 

Renpect  fully, 


City  Attorney. 


WJILM     I  •    TBB, 

MARS   I 


GL/li 
fee.    1 


July  17th  1019. 
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Subject:  Furnishing  §■       to  the  °Kl 

Park  Commissioners  Under  Annual  Contracts, 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  the  7th 
inst.  as  follows: 

"All  contractors  hold!        contracts  to 
furnich  alfalfa,  etc.,  to  city  departments,  have  this 
day  refused  to  furnish  the  Park  Do.  th  an  order 

ior  alfalfa  declaring  that  this  Department  is  not  in- 
cluded in  the  contract  awarded  by  the  Board  of  Super- 
visors, 

I  have  been  directed  to  obtain  from  you  an 
opinion  m  to  in>- ir  r<  joonsibility  and  liability  on 
their  bonds  for   mfusinr  to  furnish  alfalfa  to  this 
De^  ^ing  been  'a/arded  the  contract  to  furnish 

supplies  for  uae  of  the  public  institutions  and  departments 
of  **■  I  »*  County  of  San  Francisco'  as  per  rt. commenda- 
tions of  tne  Supplies  Committee,  the  prices  for  sa^e  having 
been  apr.roved  by  the  Board  of  Super vi  or a," 

llttGM: 

She  Board  of  Supervisors,  in  calling  ior  proposals 

for  the  current  fiscal  year,  issued  to  prospective  bidders  a 

set  of  general  conditions  under  which  bids  should  be  received 

and  Paragraph  IV  of  a- la   Conditions  contains  this  language: 

'•All  articles  in  this  schedule  shall  be  furnished 
when  required,  at  the  contract  price,  for  the  use  of 
any  officer,  office,  bureau,  co  .ission,  board  or  public 
institution  of  the  Clt,y  ,(  save 

and  excepting  the  following,  viz:   The  Board  of  Public 
Works,  in  the  nroseoution  of  t  Hetch  Hetohy 

Project,  the  Pire  Departm   .,     Board  of        jn,  the 
Park  Commissioners,  the  Playground  Commies loners,  the 
Department  of  Elections  and  the  Public  Librar;  . 

Bids  were  received  and  contracts  made  for  the 

.  jrnishing  of  aupi  1  td   iaateri;  1  e   to   tic   vurious  departrrjenta 

and  boards   of    the   city  government,   eli.iinrting  from   tue   operation 
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of  said  contracts  D  make  deliveries  to  the 

departments  na-ied  in  Paragraph  IV,  quoted  above,  ana  the  con- 
tractors are  under  no  obligation  to  make  deliveries  under  their 
contracts  to  said  department  , 

i.ly, 

• 
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July  23,  1919. 


°\V* 


Subject;  Refund  of  Taxes 

Erroneous  Collected. 

Gentlemen: 

I  am  in  receipt  of  your  communication  as  follows: 

"By  direction  of  the  Finance  Committee  is  referred 
to  you  for  your  consideration  and  opinion  as  to  legality 
of  refund,  the  attached  claim  of  Adolf  Koshland,  in  the 
sum  of  ^204.85,  taxes  paid  on  Beans,  alleged  to  have 
been  in  stor&ge  for  account  of  United  States  Government. 

OPINION: 

The  facts  alleged  by  the  claimant  for.  the  refund  of 

the  taxes  involved  are  as  follows: 

"To  taxes  paid  in  1918  on: 
1910  bags  small  white  beans,  170,000#,  valued  at  ^8500. 

These  goods  /ere  stored  at  the  time  for  account 
of  the  United  States  Government  and  I  had  been  instructed  to 
pay  taxes  and  to  bill  the  saae  to  the  Government  subsequently. 
It  developed  that  the  Government  official  giving  this  in- 
struction had  no  authority  to  give  it  and  the  Government 
refuses  to  refund  these  taxes  to  me,  arid  suggested  that  I 
obtain  refund  fron  the  City  and  County  of  San  Francisco,  as 
Government  goods  do  not  require  taxes  to  be  paid.   The  goods 
had  been  commandeered  for  purposes  of  the  Government  prior 
to  tax  day  and  were  stored  in  the  China  Basin  Warehouse  at 
San  Francisco. 

ADOLF  KOSHLAITD." 

Section  3804  of  the  Political  Code  authorizes  the 

Board  of  Supervisors  to  refund  taxes  erroneously  collected,  and 

the  statement  of  Mr.  Koshland  makes  out  a  prima  facie  case  of 

an  erroneous  payment  of  the  tax  on  the  quantity  of  beans  which 

at  12  IE.  on  the  first  Monday  in  March,  1918,  was  the  property  of  the 

U.S. which,  of  course,  is  exempt  from  taxation. 


. 
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It  lis  m   opinion  tfett  Mr,  Xoshland  has  a  legal  claim 
for  a  rex'una  of  the  amount  01'  taxes  paiu  by  him  on  property 
■which  tirae  of  the   aeue:-  '.hereof,  **I  roporty 

. he   United   B1    - 

Respectfully, 

City  Attorney, 


33 

38 

A*£Ust  1st,   1919. 

Subject:   Ordinance  (treating 

Ltiona  of  Sheriff's  Keepers.  ci  H  q 

Gentlemen: 

I  Ml  in  receipt  of  your  communication  as  follows: 

"The  Board  of  Suoerviaors  haa  under  tea      ..ton 
the  attached  Oj  I^pt  to  3n.e3'ifx'8  Keepers, 

n  Passed  to  X»rint.      Board  Aeaix 
your  Opinio  ity  of  t  :i£j  Ordinance,  which 

has  not  as  yet  been  recommended  by  ale  Honor  the  Mayor. 

Also,  |  ;      id  vise  3  to  tk 

cedare  to  cr        ae  posilio ■      le  proceed!       is 
far  are  not  relit* 

Further,  Hie  Bo.rd  desires  to  be  advised  if  it  can 
lawfully  pasii  the  Or  ^itions  if 

.  ,i0d  by  i  ree  by  Charter 

procedure . 

OP  I1II  OH: 
Ihe  proposed  ordinance  rof erred  to,  now  under  con- 
ion  by  |      lorable  Board,  if  finally  passed  and  approved 
by  his  Honor  the  Mayor,  will  be  invalid  for  the  reason  that 
formalities  prescribed  by  Section  35,  miscellaneous,  of  the  Charter 
hove  not  been  complied  with. 

You  are  further  advised  that  the  present  ordinance 
oannol  be  validated  by  a  reoofiimc  ,  by  his  Honor 

the  Mayor,  under  Section  35,  as  it  is  ra.  the  action 

,r  in  recommending  to  the  Boara  of  Supervisors  the 
creation  of  additional  positions  in  the  Sheriff's  office  must 
precede  any  action  taken  by  tlM  Bo  rvieors  to  that  end. 


Therefore ,         otion  on  the  part  of  your  Honorable 
Bor  rd  in  finally  pal 

necessarily  be  suspended,  awaitj  jr, 

when  tiiat  is  received  hy  the  Board  a  new  ordinance  may  be  intro- 
duced and  final-        upon. 

iy, 

QXt-j   Attorney. 


O'B/MF 
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August   11,1919,  tfi'V 


SUBJECTS     Tax  Limit   1919-20. 


Gentlemen :- 

I  am  in  receipt  oi  ,/our  re  .uest  .;ith  reference 
to  the  proposed  ordinanoe  fixing  the  tax  levy  for  the  ensuing 
fiscal  year,  which  ordinance  under  the  provisions  of  ..action 
11,  Chapter  I,  article  III  of  the  Charter  must  be  passed  on 
or  before  the  third  iionday  in  September.   ceoLipCinying  your 
communication  you  hsve  favored  me  with  the  ligures  prepared  by 
Mr.  ,'illiams  in  conjunction  \;ith  „our  Committee. 

OPIKIOH. 
Basing  the  tax  levy  upon  the  assessment  roll  as 
prepared  by  the  assessor  for  this  ,/ear,  it  will  be  necessary  in 
order  to  provide  for  all  appropriations  ^ade  in  the  budget  adopted 
for  the  fiscal  year  1919-20,  to  levy  a  tax  of  *3.08.   This  figure 
taxes  into  consideration  the  esti  cted  amoast  of  the  income  and 
revenue  to  arise  during  the  next  fisot       xrom  licenses, 
fees  and  sources  other  than  taxation.   iixamination  of  the  figures, 
as  prepared  by  you,  waioh  ]  have  above  referred  to,  shows  t 
without  the  unani  io us  vote  of  the  3oard  ox  .u  ervisors,  and  by 
that  I  ;aean  the  unanimous  vote  oi  t  iose  present  at  the  ti.we  the 
Ordinance  is  passed,  a  tax  rate  of  ^.08  cannot  be  levied*   .  mere 
majoi-ity  of  the  Sap ervisors  cannot  levy  a  tax  in  excess  of  V2.L>4 
-i  view  of  tae  limitations  contained  in  actions  11,  12  and  13  of 


: 
■ 

i 
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Chapter  I,    Article   III  of  1  reseat 

of  the  assessment  roll  and   the  eat  listed  amount   of  income  and 
revenue  from  uouroes  other  than  taxation*  vote  of  iiiteon 

ibers  of  t;  rvlsori  levy  a  tcx  in  excess  of 

but  not  ess  of  C'2.99. 

In  order  to  reiso  tuo  figure  fro  .  $        .08 

the   dollar  lidt,    as  provided  in    sectio      I    ,       mpter  I,      rticle   ill, 

jordenoe  with  „<our   rooueot   1 
opared  end   yubrnit  Sh  an  Oruir.j.nce  declaring  the   dollar 

liini  nded  rnd  providing  for  the   raisix^  of  an  additional  tax 

of  nine   cents  to     eet    thi  '  nay  declared  in  the 

Ordii.;  nee, 

lixaminetion  o  3  nance  will  show  that 

Bins  and  reasons  for  the  mispension  of  the  I  Unit  exist 

i:    this:     During  the  war  many  activities  were   suspended  by  reason 
of  orders,   requests  and  regulations  of  the  United  states  Government, 
which  were  adopted   i?i  order  to      rosecute  t?  rserve 

mtteriijls,  er. 

loo  u.ue  to  wor-ti  i       rohibition,    ■  very  lar^.e   ai::ount 
of  revenue,    v.'-hion  had  heretofore    Qeen   obtained  through  licenses 
of  saloons,    has   oeen  out   off  from  the   Blty.        In   fixing  tho 
limiteti  t    as  to  tor 

ore  undoubtedly  to  .eration  the  income  una  revenue, 

jxi   oons    iron  .sources   at  tor   than  taxation  existed  at   tj  . 

aid  not    i ore see  that,    due   to   the   emergency  of  war, 
I  m  taken  awa„   f  on  the   Jitj/. 


0 

J. 


• 


il  3- 

lso  due  to  the  unusual  economio  conditions  brought  about 
•J  \  t  mr  the  cost  of  foodstuffs  ar       ials  has  increased 

beyond  any  amount  that  could  bo  reasonably  anticipated  and  that 
increase  is  out  of  proportion  to  increases  in  the  value  of  real 
property  which  forms  a  basis  of  taxation.flue  to  the  same  conditions, 
the  cost  of  labor  has  likewise  increased,  which  cost  must  be  met 
by  the  Bfftj  in  its  employment  of  labor.  These  conditions  form  a 
basis  upon  which  the  Supervisors  may,  in  their  judgment,  declare 
that  such  an  emergency  exists  as  requires  the  suspension  of  the  tax 
limitations,  as  contained  in  the  Charter. 

Should  the  proposed  Ordinance  fail  to  receive  the  unanimous 
rote  of  the  Supervisors  the  Board  then  is  necessarily  confined 
to  a  tax  of  ,2.99,  provided  that  fifteen  members  of  the  Supervisors 
vote  therefor.   Should,  however,  the  Ordinance  providing  for  a 
tax  levy  of  |t.M  fail  to  receive  the  vote  of  fifteen  members, 
then  necessarily  the  Board  is  confined  to        ovy  of  £2.34. 

pectfully, 


City  .  Uov. 


BOARD  0 


. 


I 
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August  12,  1919. 


ners  to 
.ipete  in  Promotional  °\   5 

Examination. 

on: 

I  am  in  receipt  oi'  your  request  for  ;ar»  opinion 
ollows: 

jn  10  of  Article  1III         rter  contains 
the  follow! 

'She  ap  )0inti       or  shall  notify  the  Comnic- 
3ionerL  , 

shall  fill  suoh  place  by  the  a  >tte  of  t 

parsons  certified,  tc  ;rei'or. 

Such  eppoi       shall  be  o  to 

bo  fixed  by  the  rules  oj.  ;  but  auch 

rules  shall  not  fix  B  olx  noni 

She  Comal sai oner a  ......  om 

Iter  tn< 
.   .  i  or  bef 
prob?.\tion,  tuc  hond  of  ich 

a  c  ,  of 

•  to 

writin ;  his  reaBO  ■•  I         . 

I 
complete.* 

;rvico  rule  f   19  reads  as 
follows: 

•All  ellgioles  eertj  to 

permanent         ,  oe 

or  promotive,  shall  serve  a  pxotatj  jf  six 

months  from  too  date  of  beginning  of  e  •Tployme.n.t  in  auch 

are  about  to  hold  e>  ..or  promotions  in 

•  Polio-           Ld  we  respeetfull;  request  y- 

op]               ii...     late*  tain  rank 

is  hrve  not  yet  served  their  probati  oriod  in  such 

rank  may  be  permitted,  unao,       m   and  rule  above  quo.   , 

to  parti oil  -     till 

tk.   In           ,  iiiy  a  pi  a 
promotive  ox- 
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OPINION: 

In  the  opinion  rendered  by  my  predecessor  Peroy  V.  Long 
to  the  Board  of  Police  Commissioners  on  April  21,  1308,  (Opinions 
Of  the  City  At  Jan  Franc isoo  1900-09,  p.  94)  Mr.  Long 

stated:  "Upon  n  full  examination  of  the  Oh  j tor  provisions  I  am 
convinced  that  it  was  tie  intention  of  the  frontiers  of  the  Oh-irtor 
that  promotion  should  take  effeot  iramediatel,y  snd  should  not  be 
subject  to  tiio  uncertainty  of  a  probationary  period*"   I  am  satis- 
fied that  this  is  the  correct  interpretation  oi"        rtar*   It 
folio va  that  there  being  no  probationary  period  in  promotional 
ranks, appointees  to  such  ranks  are  entitled  to  participate  in 
examinations  i'or  promotion  to  the  next        rank  without  regard 
to  to  longth  of  time  sinoe  their  a        nt. 

In        I  of  police  officers,  hov/ever,  the  Charter 

provisions  with  regard  to  a  probatl       oriod  applies.   Section 

10  of  Article  XIII  provides  as  follows: 

or  before  trie  expiration  of  %<w   period  of 
probation,  the  head  of  t  c  in  which 

a  candid at o  is  employed,  may  by  anu  with  the  consent  of  the 
Commissioners,      airge  him  upon  assigning  in  writln:  his 

jt    to  tho  Commissioners.   If  he  is  not  then 
did        tils  appointment  shall  be  deemed  complete.  ' 

It  appears,  therefore,  that  tho  appointment  is  not 
complete  until  trie  ex  irstion  of  the  probationary  period.   And 
until  tne  ac  ointment  is  oomnlete  I  am  satisfied  that  the  appointee 
is  not  entitled  to  participate  in  a       ; onol  ex       on. 

I  tho  re  fore  advise  you: 

1.  tlonal  ranks  no  probationary  period 


.6.  i*> 

can  be  repaired  and  therefore,  ar  ointeee  to  positions  in 
such  ranks  are  eligible  at  any  time  to  ta  e  promotional 
inations; 

2.   That  original       tees,  as  police  officers, 
who  hare  not  served  their  probationary  period  are  not  entitled 
to  participate  in  a  promotional  examination. 

Respectfully, 

. 


- 


SU3J 
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ixugust    20,1919. 


Amount  allowable   for 
Support  - intenance  ox 

.3  of  the   Juvenile  Court. 


9?*- 


Dear  Sir:- 


I  am  in  receipt  of  your  communication  of  J«2j  ;„6, 

1919,  as  follows: 

"In  that  we  novlonger  have  our  legal  adviser 
to  turn  to  I  am  submitting  the  following  matter 
to  your  office  and  will  appreciate  your  prompt 
opinion  in  tho  same : 

Relative  to  the  per  capita  rate  for  the 
cost  ox  maintaining  children  at  the  ,.oman  Catholic 
Orphan  Asylum,  this  City,  Sister  Helena  writes: 
•Our  expenses  of  the  year  divided  by  the  number 
of  institutional  days,  gave  us  s  pro  rata  of  §15.00, 
This  does  not  include  our  salaries,  as  you  Joiow  we 
receive  none. 

If  we  could  get  the  .5.7.50  rate,  we-  would 
spend  it  on  the  children,  as  there  are  many  other 
comforts  that  an  increase         id  prowide. 
Speaking  of  the  aatter  to  Mr.  Hurlbut,  he  suggested 
that  we  write  to  you,  Mr.^stredo,  ana  tell  you  that 
we  have  no  overhead  expenses  and  tl      would  use 
the  aoney  on  the  children.   e  feel  that  ,,ou  will 
grant  us  this  favor  if  it  be  in  your  power  to  do  so.1 

In  view  of  the  fact  that  the  law  states  that 
no  sum  in  excess  of  the  actual  cost  of  maintaining 

ward  is  to  be  paid,  will  you  advise  Lie  on  the 
point  raised  by  Sister  Helena  that  I  in  turn  may 
answer  her  ;uery. " 

OPIHIOU. 

Section  Eleven  of  the  Juvenile  Court  Law,  as  amended 

by  the  Legislature  of  101. ,  ic  in  part  as  follows: 

"If  it  is  found,  however,  that  the  parent, 
parents, guardian  of  said  ward,  or  other  erson 
lisble  therefor,  are  unable  to  pay  or  that  the 
earninge,  property,  or  estate,  of  said  ward  is 
insufficient  to  pay  the  whole  expense  of  support 
and  maintenance  of  said  ward,  the  court  may  direct 
such  additional  amount  as  may  be  neoeaaary  for  the 
maintenance  and  support  of  said  ward  to  b 
from  the  county  treasury  of  the  county  for  the 


support  and  mintenanoe  of  said  ward,  the  amount 
so  ordered  tc      Li  from  the  treasury  of  said 
county  not  t,  exceed,  in  the  case  of  any  one  ward, 
the  sum  of  twenty  dollars  in  any  one  month,  ITo 
order  for  payment  shall  he  made  in  a  sum  in  excess 
of  the  actual  cost  of  supporting  eta       fining 
said  ward,  ffo  order  for  the  payment  of  all  or  nart 
of  the  expense  of  support  and  maintenance  ox  a  ward 
of  the  Juvenile  court  from  the  county  treasury  shall 
be  effective  for  more  than  six  months,  and  upon  said 
original  and  all  subseuent  hearings  the  case  shall 
be  continued  on  the  calendar,  but  in  no  instance  to 
exceed  six  months. 

There  is  ;>othing  in  this  lot  which  sen  be  construed  as 
limiting  institutions,  in  the  matter  of  receiving  money  for  the 
support  and  maintenance  of  wards  of  the  Juvenile  Court,  to  only 
such  amounts  as  nave  in  the  oast  been  expended  for  the  support 
and  maintenance  if  said  wards. 

The  representation  of  oister  Helena,  the  superior  of  the 
Roman  Catholic  Orphan  ..sylum  that  "  we  would  use  the  money  on 
the  children"  means  that  the  money  v/ould  be  used  for  the  "support 
and  maintenance"  of  the  children,  and  is  sufficient  to  justify 
you  in  recommending  that  the  maximum  amount  of  Seventeen  Dollars 
and  Pifty  Cents  (#1».W)  per  ward  per  oirth  be  allowed  to  said 
Roman  Catholic  Orphan  asylum. 

Respectfully, 

City  attorney. 

J.C.ASTREDO 

CHIJP  H-.0BA.TI0i     [CER. 


4;j 

MgMflj   \~,r.  i  . 

:  :u;fer  oi    .'imas 

1   irujids   Unci*  j  on 

I  de  • 

air:- 

I  am  in   reoeiot   oi   your   oourauiiiorti on  re  uesting  an 
o   ir;i;     as  to  your  newer  to  transfer   from  inactive    fund*  to 
the   School  Fund*  the   sum  of  $6UO,O0Q.      Ida  pIbq   enclose  a 
copy  of  »  letter  from  the   uioerir.tendent   of   Schools  wherein 
he   re  uests  you  to   set  aside  said  sum  o  f  XX). 

INION. 

Subdivision  8  of    .uotion  1858  ad  .11.  ,    -1  Code 

provides  ua  follows: 

.ior  to 
rect  the   so  t   or 

cit.  .junty  oi   this  ,  Lr   state, county, 

or  Oit;  ty,   or  i 

school  districts  of  tiiiit   count.., 

11  not  iX 

,the 

uitj   i , 
the  Troasu  ia   com  •-    , 

estimate  of  the  amount   o  jney  that  will 

next    ; 

tre  >rtioned  to 

•  .itiuate 

it  shall    be  ,ty  of   i  , 

or  ^  -.md  not 

immea.u  tel„   Jieeded  tu  it, 

to  the  ]>ror>or  school   fond  b   to  exceed 

ninety  iie 

superinfcj  ,  L  inuaeui  Lfy 

atendent  of  the  amount   so  transx 

rensferred  to  the   school  be 

re transf erred  by  .mrur  to  i 

id    into 

-I   lurid  l  1  ter    ^  .  " 
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aaide   x  uly  m**,     to 

it'      '  «Wl      it    I  I  ni.net.  a  nt  of 

the  esti^te  furnished  t  i    t         Aa 

BOt  exceed  ,         ;  VJing 

er  corn 

It   is  lurther  .,  ,tiiy  t>.. 

dide    b,,    ,oa  ,.nd  to  _  .iTO 

iu™is    U  td  iilto    th#   wcnool  b%r 


-jmey, 


. 


-. 
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September  5,1019 


SOBJKCT:    LI  •  °\W 


Gentlemen :- 

In  response  to   .your   request   for  an  opinion  irom  this  office 
iiur  or  not  the  a  City  I  aty  school  taxes  for  the 

support   of  tiio   elementary   schools  and  high  sohools  are   subject  to 
limitation  in  amount   by    tiie    provisions  rter  relative  to 

the  %mx   --to,    jou  :  ro  hereby  advised  "o  .  oions  1764  and   lbl7  end 

1819  of    oiio  .  olitical   Code   ox  tbt  lifornia  provxde     sothods 

for  determining  the  minimum  cii,  ,anty  school  taxes  required 

for  tbt   e lemon l  ools  sad    nigh  schools  of   the   City  and  County, 

also   oontain  ons  making  it  compulsory  for  rd  of 

Supervisors,    at  the   time  of  iev^ing  other  Olty  uv.d  County  taxes,   to 
levy  taxes   xortlie8e  purposes  j_i;  ; -,lOUntG  not  less  than  the  mini.Mums 
determined  by  the  estimates   o  -..iperinlcndcnt  ich 

estimates  he   ie  ruquircu  to   ao    furnish   fc  rovisions  of   I 

sections.         The  obligation  to   levj    taxes  to     act    these  miniatum  estimates 
is  imposed  by    I  uive  enact me at   of 

I         ot    be    oontroll*..  nis. 

The  common  school  systea  o- 

the 
Francisco   is  a  part   of /common   tokool   system  of   the    ~tate,    is   subject 

to  the   ,enoral  law,   and   in   ito   control  municipal 

ir. 


I 

I 

; 
j 

ioqissq   ©son: 
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imitations  oi  Use  tax  rr.te  oont#*insd  it  ns 

11  saj  :.<pter  I,     rtloU  rter     re  intended  to 

«pf»#  Vo  snub  i.*ti*ri  of  taxation  sa  are  wltAln  the   uor  trol  and 

i«  Attar*  oa  .  uj>*r visors*       Tl*    ;J  *rd  sen  *  croiBo  no 
|  *o.»WW  t »  1 1  aastbn*  tae     inl  mb  soaool  tea  re-iulraa    tor  the 
tls&enttu  igii  eubaola  eeall  be    Uvieu,   -  this  stoat   us  doss 

bessass  oi  tas  .-t*its  i&s.         1'fc  nss  Ai  letsrrcine 

toe   awu  JOWBadtt  school    lurid   it   is  nee  ids  in  addition 

to  ths  oiBissui  lor  the  eleeu  ^hoola  w<i  tot  to     i#h  schools 

required   h 

Ur.de  r  datv  aet  11 , 

• 
was   usssd  u±>o»    the    outlet  epjaopri* 

ior  thle  flsssj   ysjsjr  end       on  c.  i^urss  properc  iiik«as 

ss  aaeeantsnt  £or  ths   youru,  tested 

end  st  tJas  tins   it  was  written  tss  ..u  ©rintendtn,.  >t 

submit  w<i    to  jour    .•o.-rd  estJUsi  tee  oi   ti»  sjJaA  ua  estoat*  d  for 

tos  sup  ort  oi  ths  ssnaaaaaajQF  Softools  tnd  the  ,x>ls.     ss  »re 

sdrissd  that   the    ;ttperirtteadt.nt   .  >le  heo  siAOS  o  sauaittod 

to  tss  soer>  irvioore  unci  I  ««tt  titeo  oi  ths 

alnfanai  aaoaate  requirod  lor  thai  o     iu  hmhw  sudor  vision* 

boot ions  l?s«  and  lul  «. 

Ton  ens  sdvlsod  therefore  t  view  or  thsso  ssti  *tss 

so  furnished   a„   the   . .ai.nsrintenM.sr.  *>oi»  sad  too  obi  lev  t  ion 

<Bf  ■■■!  upon   thv     k)»rr.  /  aaosnta  soil  aeb  sueh  eoti. 

oridsd  xof  in     eullonrt  XTsd  ana 
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ii  N 

a   u-  .    iv       ._  September  Sth,    1919. 

Subject:      whether  Employees   of 

the   City  Engineer's   office   who 

are   sue   ended  or  laid  off  during 

the  month  are   entitled   to   their 

full    salaries   for  the  month.  n  „  , 

^  5  5 
Gentlemen : 

I   an  in   receipt    of  your  communication  of  September  8th,    1919, 
reading  as   follows: 

"We   respectfully  request  that  you  render  an  early 
opinion  as  t  o  whether  or  not  the   employees   of  the  Bureau 
of  Engineering  whose   salaries  are   fixed  by   the  month  and 
whom  the  Engineer  recomuends  be   laid  off  as  of   oepten/ber  6th 
1919  are  entitled  to   full   compensation  for  the  month  of 
September  1919." 

OPINION: 

I   am  assuming  that   the    recommendation   of  the  City  Engineer 
eferred  to   above  was  a  recommendation  to    suspend  or  lay  off   certain 
mployees  of  the  Bureau  of  Engineering  because   of  an  insufficient  appro- 
bation made  by  the  Beard  of  Supervisors  to   enable   the   City  Engineer  to 
ontinue  with  the   force   then  employed  by  him  during  the  remainder  of  the 
Lscal  year.      I  am  further  assuming  that  the  Board  of  Public  Works  has 
3ted  or  will   act  in  accordance  with  the   recommendation. 

There   are    several  provisions   of  the   City   Charter  which  must  be 
*en  into   consideration  in  the  determination   of  this  question,  to-wit: 

Section  3,    Chapter  I,   Article   VI,    relating  to   the   Department   of 
blic  Works,    provides: 

■The  Board  may  appoint  a  Secretary  who   shall    receive   an 
annual    salary   of  fcl800.     The  Board  may  employ   such  clerks, 
superintendents,    inspectors,    engineers,    surveyors,    deputies, 
architects   and   workmen   as   shall   be  necessary   to   a  proper   dis- 
charge  of  their  duties  under  this  Article,    and   fix  their   com- 
pensation;   but    no   compensation  to  any   of  said  persons  shall 
be  greater  than  is   paid  in  the    ease   of   similar  employments." 
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Section  33,  Article  XVI,  iaiscellaneous,   provides: 

"So   deputy,    clerk  or  other  employee  of  tjne  City 
and  County  shall  he  paid  for  a  greater  time  than  that 
covered  hy  his  actual  service.1' 

Section  9,    Chapter  I,   Article  III   of  the   Charter 

"It  shall  not  be  lawful  for  the  Supervisors, 
or  for  any  Board,   department,   officer  or  authority  haying 
power  to  incur,   authorize  or  contract   liabilities  against 
the  Treasury,   to  incur,   authorize,   allow,    contract   ior, 
pay  or  render  payable  in  the  present    or  future,   in  any 
one  month,    any  expenditure,   demand  or  demands,    against   any 
appropriation,    which,    taken  with  all  other  expenditures, 
indebtedness  or  liability  made  or  incurred  up  to  the  time 
in   such  month  of  making  or  incurring   the  same,    shall  exceed 
one  twelfth  part  of  the  amount  of  the  appropriation  for  the 
fiscal  year." 

The  Board  of  Public  Works, having  power  to  appoint  the 
employees  referred  to  above, has  the  power  to  suspend  or  discharge 
them  for  cause  providing  such  suspension  or  discharge   is  not  in 
conflict  with  the  Civil -Service  provisions  of  the  Charter.     There 
can  be  no  question  raised  as  to  conflict   with  the  Civil  Service 
rules,   regulations  and  provisions  in  this  matter.     If  the  appro- 
priation made  by  the  Board  of  Supervisors  for  the  maintenance  of  the 
Bureau  of  Engineering  for  this  fiscal  year  is  not  sufficiently  large 
to  pay  the  salaries  of  all  of  the  employees  of  the  Bureau  of  Engineer- 
ing who  may  now  be  employed  there,   then  it    is  the  duty  of  the  Board 
of  Public  Works  to   reduce  the  expenditures  made  in  payment  of  salaries 
to   come  within  the  appropriation.     The  provisions  of  Section  i, 
Chapter  I,  Article  III  above  quoted  prohibits  the  expenditure     of 
more  than  one  twelfth  of  the  appropriation  during  any  one  month  of 
the  fiscal  year.     A  reduction  in  the   contemplated  expenditures  for 
the  present  month  must  be  roade  in  order  to  comply  with  the  one  twelfth 
provision  of  Section  9  if  the  contemplated  expenditures  for  the  month 
would  amount  to  more  than  one  twelfth  of  the  total   appropriation  for 
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the  year. 

The  employees  of  the  Bureau  of  Engineering  are  not  ma- 
ployed  for  a  eert&in  definite  term,   although  their  salary  is  based 
upon  a  monthly  rate  or  sum.     "hen  one  enters  the  employment   of  the 
Beard  of  Public  Works  he  must  be  deemed  to  have  knowledge  ef  the 
prori8ion  of  the  charter  relative  to  the  appropriation  of  money  for 
that   department  and  that  expenses  or  obligations  cannot  be  incurred 
in  excess  of  such  appropriation.     This  principle  is   quite  clearly 
expressed  in  the  opinion  of  Judge  O'Brien  in  the  case  of  Lethbridge 
T.  mayor,   etc.   of  the  City  of  Hew  York,    reported  in  Volume  30,  H.B. 
Bep.   at   p. 976,   as  follows: 

"The  plaintiff  must  be  deemed  to  have  accepted  an 
appointment  with  full   notice  that   his  salary  wa.   payable 
only  from  a  special  and  designated  appropriation,   and  that , 
when  this  appropriatioa  was  exhausted,   his  employment   should 
terminate,   in  the  abeence  of  a  new  appropriatioa  for  the 
same  purpose.      When  the  comuissioner  made  the  appointment 
he  evidently  had  in  view  the  provisions  of  law  which  limited 
his  power  to   create  an  obligation  against   the  city  beyond 
or  in  excess  ef  the  sum  specifically  appropriated  for  that 
purpose,  and  the  plaintiff  must  be  deemed  to  have  accepted 
the  appointment   with  the  same  understanding  and  the  same 
limitations.     Whenever,   therefore,   the  appropriation  frem 
which  the  plaintiff's  salary  was  payable  was  exhausted, 
and  the  authorities  failed  te  make  a  new  one  for  the  same 
purpose,  the   commissioner  had  the  ri^ht,   and  it  was  his 
duty,  to  terminate  the  employment,    to  the  end  that   a 
liability  or  obligation  should  not   accrue  or  be   created 
against   the  city  in  excess  of  the  sum  appropriated  for  the 
purpose." 

The  ease  of  Ross  v.  Beard  ef  Education,   decided  in  the 
Appellate   Court   of  this  3tate   and  reported   in  18   Cal.App.p.222  in- 
volved a  point   somewhat   similar  to  the   question  here  under  consider- 
ation,   alt  >ie  two  eases  can  be  clearly  distinguished.     Ross 
was  an  employee  of  the  Board  of  Education  of  the  City  and  County  ef 
i>an  Franc?  seo   and   was  dismissed  wit  hout   cause  during  the  early  part 
of  the  month,     a  he  action  was  brought   in  mandate  to  compel  the 

Beard  of  Education  to  approve  his  demand  for  salary  for  the  full 
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»e.th.     The  Court  held  plaintiff  was  entitled  to  hie  .alary  for  the 
month  because  he  was  diemieMd  from  the  department  without   cauee. 
life  optoion,   howerer,    recited:      "N.  question  of  want   of  funds  i. 
inrolTed  in  the  defendant-'   refu.al  te  appr.we  plaintiff,  demand." 
in  the  preeent   caee  the  employee,  of  the  Bureau  ef  Engineering  were 
not  au.pend.d  without  cauee  and  the  qu.stion  of  lack  of  funde  1. 
directly  inrol^d  and.   a.  we  are  advieed.   the  ruepen.ion.  were  mad. 
•olely  upon  th.  ground  of  lack  of  funds. 

you  are  th.refor.  ad*i..d  that  if  the  Beard  of  Public 
»*»,   acting  upon  the  r.c^endation  of  the  City  Engineer,   ha. 
appended  certain  employee,  of  the  Bur.au  of  *ngin..ring  b.cau..  of 
lack  of  n.c...ary  fund,  to  maintain  th.  *aff  of  .mploy.e.  during 
th.  remaind.r  of  the  preuent   fi.cal  yar,    then  euch  employee,  are 
not  entitled  to  compensation  for  the   remainder  of  the  month  eft.* 

such  suspension. 

Ho  epect  fully. 

City  Attorney, 

Bar 

Assistant  City  Attorney. 

BOARD  Of  PUBLIC   tfOKKS: 


September  11th,    1919. 
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iittbject:     Liability  of  Playground 
Commission  for  damages. 


Gent  lemon: 

I  an  in  receipt   of  your  comwunic  tion  of  Sept .  8th, ae  follows: 

•The  Playground  Coiamissien  has  been  formally  presented 
by  krs.  A.   Laur  nte,    2128  Van  Ness  Avenue,    with  a  bill   for 
twenty  Dollars  from  Dr.  Howard  Adler,   City  of  Paris  Building 
iian  Francisco,   for  Professional   services  rendered  by  him  to 
Prank  Laurente  sob  of  above  mentioned  Mrs.  A.  Laurente. 

'The  following  paragraph  from  Mrs.  Laurente* s  letter 
explains  the  case  involved.     I  am  ta?cing  this  neans  of 
ionoally  presenting  to  the  Commission  accident  with 
I  ch  our  son  iuet   on  July  31st  at  the  Larkin  and 
oadway  Playgrounds,  and  which  resulted  in  his  having 
a  deformed  finger,   and  which  accident  was  not  due   te 
any  carelessness  en  Ms  part,  but   rather  due  te  the 
bolt  on  teeter  ladder  being  loose.' 

^  May  we  have  an  opinion  from  you  as  te  the  liability 

of  this  Board  in  such  a  eircumstonee." 

OPXJIIOHs 
'x he  Playground  Commission  is  not   liable  in  this  ease  and 
I  may  add  that  the  Playground  Commission  is  not  liable  for  damages  in 
any  ease  for  injuries  sustained  by  any  person  availing  hlmeelf  of  the 
use  of  the  Playgrounds  under  the  jurisdiction  of  your  Board.      The  funds 
under  the  control  of  your  Honorable     Board,   under  the  Charter  are  te 
be  used  for  the     aintenance  of  the  Playgrounds,   and  any  clalme  for 
damages  arising  out   of  accidents  sustained  by  persons  using  the  play- 
grounds under  the  Charter,   aeetion  8,   Chapter  II,  Art.   II  should  be  filed 
with  the  Clerk  of  the  Board  of  Supervisors. 

reower.it  was  held  by  the  Supreme  Court  of  this  State  ia 
the  ease  of  Keller  ws.   City  of  Los  Angeles, 178  Pac.Rep.p.606,   that  a 
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municipal    corporation   conducting  a  Children's  Playground  ie 
engaged  in  *  governmental   function  and  is  not   liable  for  damages 
for  negligence  in  the  operation  of  the   same. 

Respectfully, 

City  Attorney 

PLaYOROlT.ro  ttUBMtftl 


September  1$,1919. 


SfSJBC?:  ..c^uisition  of  Sutro 
Heights  Property. 


^ 


Gentlemen: 

I  at:  in  receipt   of  your   corxmnicntion  as   follows: 

Committee    .     ,  is  Club  recently 

had  an  interview  with  ibgrox   X-iaes  Polnh, Jr. , 
resiaoeting  the  acceptance  by  the  city  of  the 
of  Per     of  Dr.Lmma  S.   ]  crritt   for  the   sale   of 
the  Sutro  lands  and   bstfcfl  on  the  northwesterly 
point   of  the  peninsula. 

The  Mayor   could  see  no  way,   in  the  present 
state  of  the  extyTs  finances,   that  tiie  i.eans  of 

;ptrnee   of  the  offer  60*14  be   secured.     He 

suggested,    however,   that  this  Clfc'b  should  submit 

to   your  honorable  Commission    -he   consideration  of 

o  of  the  Honora  aharpe   be  uest  for  the 

I  ro   lands,    in  the  hope  that   this  migkt  present 

an  opening  that  would  lead  to   desirable  results. 

earnestly  believe  shoulu 

acquire  these  holdings,    and  efore  respect- 

fully request  your  honorable  Commission  to  gifl 
this   subject   such  consideration  as  ic     t,    Merit." 

OPINIO  il. 

etion  9  of  Chapter  II,  article  II  ox  the  Charter, 

adopted  i.ovember  5,1907,  and  approved  by  the  Legislature  November 

,1907,  provides  that  the  City  and  County  of  Sat      .  sco  shall 

have  power  to  sell  all  lands  owned  by  the  City  end  County  between 

IJinth  Street  and  eighteenth  Street,  lying  in  what  was  formerly  Mission 

Creek  and  any  and  ail  lands  that  may  be  acquired  by  the  City  after 

the  S3rd  aay  ox       or, 1907, excepting  lands  for  parks,  squares  and 

children's  playgrounds,  and  a  ervisors  aay,  by  ordinance, 

determine  that  the  public  interest  or  necessity  demands  the  sale  of 

sucii  lands  so  c  uld  bj   the  City  tnd  County. 


rz 
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The  land  acquired  by  the  City  under  the  aonora  ,.,harpe 
be  uest,   if  not  acq  ired  for  the  purposes  of  a  p&rit,   square  or 
children's  vjfcftj --round,  ->e  sold  Jit*  under  and  in  pursuance 

of  an  ordinance  adopted  If  fcfci   dotrd  oi  ouporvieore  under  Mm   oroviaions 
Oi.     uction  9,       The  charter  does  not   provide  ior  an  exchange  of  lands 
owned  b.  :.  b„.   end  those  owned  by  private  forties* 

■i fully, 


O&tJ      tto_? 
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September  £6,1919. 


;    Jitizenshi. 


Joar  liir:- 

I  am  in  receipt  of  your  communication  est    September  10, 

1919,    in  re  the  case  of  two  cm  loyees  of  the  .oiooo 

pital  who   claim  they  ;en  out   their   xirst     apors   but 

0   war  conditions  were  not  £  bio  to   o  air  xi 

rs  and  whose   demands   for  sal;  .ore  you  fox  rsi, 

as  to  whether  or  not  you  are,  under  the  Charter  provisions, 

authorised  to  audit  and  approve  the   came. 

OPINIOH. 

otion  S9   Axti«3  nrovidos: 

LI  persons  appointed  to  oxi'ice, position  or 
.    under  the   Gitj  at 

citizens  of  the  United  ,  fc, 

uir  re  spec,  x^i-e   or  employment 

oside   in   the    Jit,,  .    ,  rst 

re   so   resided     for  tho   period  of  ext 

oceding  their  , 

positions  requiri:  ing 

n»y»   b,y  resolution  of  the  >rs 

.  >roved  _>r,be   exempted  -is 

edition, und  there   shall    oe    imposed  in   lieu 

certification  of  training  ce. 

ointocs  whose  duties  ; 
Git  .    not    be   subject  t  i.ro- 

its  of  this  section.      .  li 
con  Hi.. 

loyees  Liizeno     n£     re 

not  wit  li on  oi 

i  iised   to   ~auit    i  >is. 

Ll/» 

,e,y. 


. 
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September  30,1919, 


SUBJECT:  Salaey  Demands  of 

Adult  Probation  Officers. 


Dear  Sir:- 

I  am  in  receipt  of  your  request  for  an  opinion  relative 
to  the  validity  of  the  salary  demands  of  two  adult  probation  officers, 
created  by  the  Legislature  of  1919.   You  ask  whether  or  not  you 
are  authorized  to  approve  these  salary  demands. 

OPINION. 
Chapter  604  of  the  Statutes  of  1919,  in  amending  Section 
1203  of  the  Penal  Code,  among  other  things  provides  for  the  appoint- 
ment of  two  additional  adult  probation  officers  and  provides  further 
that  the  salaries  "of  the  adult  probation  officers,  assistant  adult 
probation  officers  and  deputy  adult  probation  officers  in  counties 
or  citie3  and  counties  of  the  second  class  and  in  counties  of  the 
third  class  shall  be  paid  out  of  the  county  treasury  of  the  county  for 
which  they  are  appointed  respectively  in  the  same  manner  as  the 
salaries  of  the  other  county  officers." 

The  present  case  is  governed  by  the  authority  of  Nicholl  vs. 
Koster,  157  Cal.416,  and  Harrison  vs.  Horton  ,  5  Cal.App.415«   In  the 
case  of  Nicholl  vs.  Foster  an  action  was  oommenced  in  mandamus  to 
compel  the  Auditor  of  the  City  and  County  of  San  Vre.ncisco  to  approve 
and  allow  the  demand  of  the  plaintiff  for  the  month  of  April, 1900, 
as  Assistant  Probation  Officer,  under  the  Act  approved  March  8,1909. 
It  was  therein  contended  by  defendant  that  the  portion  of  the  Act 
making  the  salary  of  the  probation  officer  and  his  assistant  payable 
out  of  the  county  treasury  was  invalid  when  applied  to  the  City  and 
County  of  San  Francisco.   It  was  held,  however  by  the  Supreme  Court 
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that  the  Legislature  had  the  power  to  create  the  new  county  office 
occupied  by  the  plaintiff  and  that  inasmuch  as  the  Charter  did  not 
create  the  office,  prescribe  its  duties  or  provide  for  compensation, 
the  treasury  of  the  City  and  County  of  San  Francisco  was  to  be  con- 
sidered a  county  treasury  and  that  therefore  the  salary  provided  by 
the  Act  was  payable  out  of  the  treasury  of  the  City  and  County 
In  Harrison  vs.  Horton,  an  application  for  mandamus  was 
made  to  compel  the  Auditor  of  the  City  and  County  of  San  ^rancisco 
to  audit  a  demand  of  the  plaintiff,  an  Assistant  District  Attorney, 

for  the  month  of  April, 1906.   The  plaintiff  was  appointed  as 

passed 
Assistant  District  Attorney  under  an  Ordinance7  by  the  Board 

of  Supervisors,  The  Court  held  that  the  appointment  was  of  the  sai» 
weight  and  dignity  as  if  the  ordinance  had  been  embodied  in  the 
Charter  at  the  time  of  its  adoption  and  that  the  claim  for  salary 
was  payable  out  of  the  general  fund. 

I  am  of  the  opinion  that  you  have  the  power  under  the 
foregoing  authorities  to  approve  the  demands  referred  to  in  your 

letter  of  September  8th. 

Respectfully, 

City  Attorney 
AUDITOR. 
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September  20,1919. 


SUBJECT:  ?rj 


r<? 


SIE:*r 

I  am  in  receipt  of  your  communication  of   ihe  ~0th 

inst.  as  follows: 

uestion  hiving  ariBed  concerning 
Ordinance  L;o.. 4059,    I   am  solicit  jus   for  an 
opinion  retarding  the  same. 

The  tfilm  Slide  .  dvertising  Co.,  has  a 
stereoptican  Advertising  device  installed  in 
the  waiting'  room  o     "-he  ailding,  upon 

which  it  does  general  advertising.  Much  of 
the  advertising  concerns  the   business  of 
merchants  in  the   trans-bay  cities  and  seems 
to  rift*  or    prliici  tally  for  their  benefit. 

■  ill  you  kindly  inform  me  if  this 
concern  is  liable  for  ft  license  under  the   provi- 
sions of  Ordinance  lco.4059   (New  Series;' 

OFIIIOX. 

Ordinance  Ifo.4059,  New  Series,  approved  February  16,1917, 
relates  only  to  the  construction,  erection,  maintenance  and  use  of  bill 
boards  and  outdoor  advertising.  Section  1  of  said  Ordinance  defines 
the  term  "bill  board"  as  used  therein  and  section  2   defines  the  term 
"outdoor  advertising",  neither  of  said  definitions  relate  to  in'oor 
advertising  devices  such  as  the  one  referred  to  in  your  communication. 

You  are  advised  therefore  that  Ordinance  lt«40f»i«9ftW  series, 
does  not  provide  for  licensing  the  oueiness  carried  on  mentioned  by 
you. 

Respectfully, 

TAX   COLLECTOR.  City  Attorney. 


September  30,1919. 

SUBJECT:  Salaries  of  firemen 

•  rod   in  the  , 

Array  or  Kayy. 

Nk  -'    mn.  - 

I  an  ia  receipt  of  yoar  co  .xvtan  oat  ion  as  follows: 

t  a    reeting  of  the     oard  of  .'ire 
Comal  ssioners,    held  on  the  16th  inBtent, 
I  was  directed  to   eutadt  to  you  the  attached 
cop  tition  from  members  of  this  department 

who  enlisted  for  eilitary  service  during  the 
recent  war,  v ith  the  re  ueat  that  you  kindly 
furnish  an  opinion  as  to  abetfee*"  the  provision, 
of  Charter  »28  will  apply  ir.  this 

instance  or  if  the  Board  has  power  to  grant  t 
request  contained  in  se:  11  Lion.  ' 

liJIOH. 

jee.   .AL,      rt.lIII  of  the  Charter,   approved  by  the 

Lo  ialaturj  ry  I7,19A9,   provides  in  vart  as  follows: 

"Persons  who  I  ve  eeea  mastered  into  the  Army 
or  Aavy  of  the  United  states  since  April  6,1917, 
after  having  ac  uired  standing  on  a  re:  ister  of 

did;  tea  in  ;  ocordanoe  with  the     revisions  of 
this  Article  shall  be  crrnted  a  leave  of  ebeonoe 
in  accordance  v.'ith  t 

1.  If  such  person  has  been  appointed  to  a 
permanent  posi  ■hall     e  entitled  to 

resume  such  position  ur>on  the  expiration  of  his 
leave*     This   provision  include::  ■$■  on 

probation.     If  any  rights  accrue  to  en     opointee 

oi  seniority,   th<.  .n  the 

Army  M  ihi  11     e  reckoned  a     art  of  his 

service  under  the   Olt  jur.ty. 

The  --uing  to  HDeabert  ai 

bj  wtm  of  seniority,  r  ae  increases  of  salary  are 

lllliri  li  III  of  Article 

If  the  Charter i  ings,   t 


"Drivers  and  horsemen  for  the  first  year 
of  service  shall  receive  annual  salaries  each  of 

1200;  for  the  second  year  of  service,  each  v13£0; 
and  for  the  third  year  of  service  and  thereafter, 
each,  4:1440." 

!Eo  these  sums  must  be  added  £20.00  per  month  each  granted 

by  the  recent  amendment  to  the  Charter,  relating  to  the  salaries 

of  officers,  mombers  and  employees,  who,  oefore  the  amendment, 

received  an  annual  salary  of  ,1060  or  less. 

It  is  my  opinion  that  the  time  of  service  of  any  member 
of  the  Fire  Department  in  the  Army  or  iiavy  of  the  United  States 
must,  in  the  plain  language  of  the  Charter, "Be  reckoned  a  part 
of  his  service  under  the  City  and  County",  and  that  being  so, 
the  rights  accruing  to  such  members  by  any  other  provision  of 
the  Charter  are  protected  by  the  provisions  of  Section  21. 

One  of  these  rights  is  an  increase  of  salary  after  one, 
two,  and  three  years  of  service  in  the  Department,  and  the  period 
of  service  in  the  Army  or  iJavy  of  any  member  of  the  Department 
must  be  taken  into  consideration  and  are: it  given  for  such  period 
by  your  Honorable  Board  in  determining  the  salary  of  such  member. 

For  instance;  if  a  member  who  served  one  year  in  the 

Department  was  mustered  into  the  service  of  the  United  States, 

and  served  therein  for  a  eriod  of  one  year,  upon  his  return 

to  service  in  the  Departme:  t,  he  would  be  entitled  to  the  salary 

provided  v  the  Charter  for  a  member  who  served  two  years  in  the 

Department. 

Hes:ectfully, 

City  Attorney. 
BO  :^)  07   PIHI  COMMISSI 


<<ctober  22n>\    1919. 


iir: 


I   am  in  reoeipt    of  your  request   for  an  opinion  as  follows: 

"Are   iolice    Court  I   under 

Jec.    11,    kit.      >  ^.   0   of   our  Charter  entitled  to   receive 

additional    compensation   from  the  municipality   f   r 
ing  for  t  r  Court    1  \y   of  the  Plice   Courts." 

: 

Police  Court  ate  .  «d  under  the   »• 

visions  of  Article  V,  Chapter  VIII,  Section  11  of  the  Charter,  which 

is  as  follows: 

TI  he  Iolice   Judge  may  appoint  not   more   thun  two 
etert    st  ei  ogra,  hers  who   shall   attend   t   e   sessions   of  the 
•t    aad  take   notes   of  all  aary  examinations   asade   at 

the    sessions,    and  transcribe   into  typewritten  lon^   hand   ell 
evidence   taken  by   either  of  them  where   the   parties    charged 

ve   "been  held    for  trial,    and    deliver  one    co  y    of  the   e 
to   tne    Clerk   and   one  roey.      Sach  of 

such  stenographers   snail   be   paid  for  all   his   aervicea,    Ineltt- 

g  transcription  and    all    ■  ry   used  by   him,    an   annual 

salary   of  twenty- four  hundred   it 

You  will   note  •    section   requires  the   stenogr«phers 

to   take   notes   of  all   the   preliminary  exa,;  inrt ions  and    to   transcribe 
the   mm  where   the  parties  charged  hare  been  held  for  trial.     The 
section   further  proTides   that   a  copy  of  the  transcribed   notes   sv 
be   delivered  to  the   clerk  and   a   copy  to   the  District  Attorney. 

->o   far  as   co.  r-eteation  is   concerned,    the    Charter  ex- 
plicitly  states  that   an  annual    salary    of  Twenty- four  hundred   dollars   is 
paid"for  all   his  services   inc!  rescript  ion'1. 

Ahi3   sa   tion  of  the   Charter  was  before  the  District    Court 
Of  Appeals   in  the   case   of  .584   and   it 

therein  held   that    a   stenographer  in  the   police   court    of  this   City  and 
County   "is   an  officer  of  the  municipality  and  all   services   rendered  by 
him  in  the   conduct   of  a  preliminary  examination   is   work   done   in  the 
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performance  of  an  official   duty   reouired   by   him  in  hiB   capacity   as 
a  municipal   officer.      Hi,   compensation  in  full   for  all   services 
rendered  as  such  municipal   officer  is   fixed  by  the   Charter*. 

Attention  is  moreover  called  to  Article   XVI,    Action 
34  of  the   Charter  which  providee  thut : 

"The   sal-  ries  provided   in  this   charter 
shall  be  in  full    compensation  for  all   ser- 
vices  rendered ". 

You  are  therefore   advised  that    cteno^r  in 

POlic,  are   not   entitled   to   receive   additional   compensation 

from  the  municipality  for  transcribing  for  the  use   of  t:. 
Court,   testimony    fta.  at    preluainery  IMi„  tions   in  the   Police 
Court , 

:>ect  fu 

City  Attorney. 
THBAS'THER: 


October   ?2nd,    1919. 

Sir: 

I   am  in   receipt   of  your  request    for  an  opinion  concerning 
the  salary  demands  of  a  number  of  new  teachers  who  were  assigned  to 
duty  on  August    18th  of  the   present   year  and  who  were   at  that  time 
holders  of  either  California  State  Normal   school   diplomas  or  holders 
of   county  certificates  granted  in   counties   other  than  San  Francisco, 
u  on  examination,   which  county  certificates  are   valid   credentials 
upon  which  City   and  County   certificates  may  be  granted  in  this   City 
and  County;    said   teachers   failed    to   file   their  certificates  with  the 
Superintendent    of  Schools   in  accordance  with  the   provisions   of  Sub- 
division 1,    oection  1696   of  the  Political   Code  which  provides   as 
follows: 

**very  teacher  in  the  puolic  ,    before 

assuming  charge  of  a  nchool,    file  his  or  her  certificate 
with  the   superintendent    of  schools," 

'ihe   question   presents   itself  as  t  o  your  power  to   approve   the 

demands  of   said  teachers  in  view  of  the   fact    that   they   did   net,    at 

the  time  of  their  assignment  to   duty,    file   their   certificates  with 

you  as  Superintendent    of   Schools . 

I    ]        : 

oection  1700   of  the   lolitical   Code   provides: 

"No  warrant  r.uat  tal  drawn  in  favor  of  sny  teacher  un- 
less the  officer  whose  duty  it  is  to  "raw  such  warrant  is 
satisfied   that   the   t  nfully   performed   all 

the   duties  prescribed   in    -Section  1696. " 

Looking  at   the   provisions   of  Section  1696  of  the   Code, 
I    find  that  there   are   seven  subdivisions  thereof,   the   second   sub- 
division  rel.tes  to  the   notification  by  the   teacher  to  the   county 
superintendent    of  the   day   of  opening  or  closing  the   school;    the  third 
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subdivision    relates   to   the   enforr.  of  the    course   of   study;    the 

use   of  the   legally   authorised  text    books  an  ulee  and    regu- 

ons  prescribed   for  schools;    t}ie   fourth  relates  to   the   halding  of 
the   pupils  to   a  strict    account   for  their  conduct  >lo   and    from  school, 
on  the  playground  or  during  recess;    toe   suspension  of  pupi.s   from 
school   r,nd   the   report    of   such   suspension    vO  the    superintendent    of 
schools  trustees   of  the   City  3*aH   of  Education  for   review;    the 
fifth  subdivision  to  tlie  keeping  of  a  state   school   register;    the 
sixth  subdivision  to  the  aakiag   of  an  annual    report  to  the   county 
superintendent    at  the  time  and  in  the  lumi  and   on  the   blanks 
prescribed   by   the   superintendent    of  public  instruction;    the   seventh 
subdivision   to  the  aalrtaf  or  euch  other  reports   as  may  be   required  by 
the   superintendent    of  public  in. a  ruction,    county   superintendent, 
Board   if     leHaa]  ses   or  uity  e  tion. 

In  my   opinion,    the    t  M   of  all    duties  pre- 

scribed  in  Section  1696,    rec&tirad   cc   be   -'one   lay    the   provisions   of 
Section  1700   of  Lit  -  o*l   Code,    before   a  warrant    can  "be   drawn   la 

favor  of   any  teacher,  I  .      •      -'   by  the 

teacher  from  day   ti  m   conduct    of  the   school   or   class   to 

e  may   ■  of  the    certifi- 

cate  as  provided  in  Section  1,    and   if  the   superintendent    of   schools   is 
satisfied    thfit  the   teachers  in   question  were   the   holders   of  the   cer- 
tificates mentioned   in  your  communic  ,  lly  entitling  t  hom  to 
teach  and   if   they  perfonr-'      n   0f  the   other  duties   prescribed  by 
la?'  and   rendered   service  to  the    school   department ,    that  you  may,    not- 
withst-                 the,    fact   that    they,    t)  rtence,    f •  iled   to 
file  their  certifi  cat  es.apn  rove  the   warrants   for  the   salary   of  said 
tochers.                                                            H,G               ,ly'  y   Attorney 


October   24th,    1919. 

Dear  Sir: 

I   am  in   receipt   of  your  communi cation  concerning  your  authority 
to   approre   a  certain  demand  drawn  in  favor  of  the   San  Jrancisco   Convention 
and  tourist   League,    approved  as   stated  by  you  by  the   finance   *^oimittee   of 
the  Board   of  Supervisors   and  passed  in  ope-    session  by   the  full  Board  of 
Supervisors.      Accompanying  your  communication  was  a  number  cf  items   grieving 
the   expense   in   detail. 

The  Board  of  Superriscrs   in  the  budget    for  the   fiscal  year  191~- 
20,    set    aside   the   sum  of  $15.00   for   "publicity  and  advertising",    under  the 
control   and   subject  to  the   demands   of  the   San  Jrancisoo    Convention  and 
Tourist  League.      Ihis  amcunt    is   arailable   for  the  payment  of  all   expenses 
incurred  during  the  year  for  brining   conventions  to  this  City  and   County 
and  expenses  in   connection  with  the   holding  thereof. 

All    of  the   items  of  expense  that   comprise       the   total   amount    of 
the   demands   due  are   such  as   are  ordinarily  incurred  in  connection  with  the 
holding  of  a   convention  and  are   such  as  were   contenplated  by   the  Board  of 
Supervisors  w  en  the   appropriation  was  made,    as   evidenced  by  the   action  of 
the   finance   Committee   and  the  approval   of  said  items  by  the   full  Board  of 
Supcvi  s : 

As  the  total    sum   of  the   demand  is  within  the  limits   of  the 
iproprition  by  the  Board  of  Supervisors   for  the   purpose   of  publicity 
td  advertising  and  the   demand  having  been  passed  by  the   finance  Coadttee 
iand   the   said  Board  it    is   within  your  power  to   ap-rove   said  demand. 

Respectfully, 

City  Attorney. 
iaUDITOR: 


Gctouer  ul.iylS. 
SSHU    .    s        .-nment  of 
.  uulia  ^oneyo. 


H 


Sir:- 

I  tua  in  receipt   of  pggs  re  uest  a. or  advice,  dated 
otouer  U,l-l</,   as  follows: 

"I  have  had  served  ou  »   thre-^  r/rits  of  rsttach- 
ment  by  Sheriff  Finn  against  J.G.  Harney  who  rents  a 
number  of  tea  is  to  the  City  and   County  Httt   1b  vf  id  .for 
seme   on  a  per  ftiea  basis.      I  have   a  number  of  demands 
payable   to  him  for  this  service;  to   the  Board  of  Public 
Works  in  September  lart. 

I   shall  be   plumtt    to  have  you  advise  me   Tuhether 
ot   X   uhould,   bee  use   of   Hue   hoovc   attachments,   with- 
hold thia  money  from  Mr*   Harney," 

QPII.'I.;  .: 

It  is  '-fell  settled  thst  a  debt  uue  from  a  school  district 

i»  not  subject  to  attachment.   £hat  She  word  'person*  as  used 

in  Subdivision  5  of  Section  .'342  of  the  Code  if  Civil  Procedure, 

ich  provides  how  personal  property  shall  be  attached,  doe3  not 

incl  >de  within  ito  meaning  Municipal  corporations,  school  uls- 

triets,  etc. 

See   -  SJcelley  V.   Sohool  District,   10B  C?a.6l>2; 

People  v.   (Jail  'ish  Co.   160  Cal.693; 

Bo<  r  tlon  v.   Blake,   4  Cal.   U.U93. 

You  are   therefore   advised   that  under  the  lav/  you  are 

not  authorised   to  withhold  the  demands  in     uestion. 

Ket/pcjoti'ully, 

City  Attorney. 

auditor. 


.(iS 

Hoveraber  1,  1919.  c\i 

SUB  J  UT:  Closim-  of  Of J  ice  of  Clerk 

of  Board  of  Supervisors  on  :«.? 

Municipal  Election  Day. 

Gentlemen: 

I  vm   in  receipt  of  your  communication  of  the 

31st  ult.  as  follows: 

"Eext  Tuesday,  Bovember  4,  1919,  it:  a 
Municipal  Election  Day.  Will  you  kindly  advise  rae 
whether  or  not  this  office  is  legally  entitled  to  he 
closed  that  lay  aafl  albo  ii  the  City  printing  should 
be  published  on  thst  day." 

OPINIOK: 

i'he  Supreme  Court,  in  the  case  of  Eahn  t.  Sutro 

114  Cal.  316,  at  page  330,  deoic ed  that  the  Board  of  Supervisors 

oJT  this  City  and  County  do  not  constitute  the  same  body  as 

that  authorised  by  the  County  Coverrira<;nt  Act,  although  they 

the  same  ■    ,   pf  the  reason  that  the  Board  ao  then 

was  for  tr>e  government  oi  the  City  and  County 

and       i-od  of  twelve  members  while  the  Board  of  Supervisors 
authorised  for  a  county  consisted  of  only  five  members  and 

exercised  functions  pec  ilirrly  appropriate  to  a  county,  but 

had  not  the  authority  rtj  iuired  for  previa  in,   or  the  wants  of 

a  city. 

!Phe  rr      wt   the  diff       .ton  between  the  two 
classes  of  bor.rds  fiven  by  the  courts,  holds  good  now,  with  the 
number  of  Supervisor:;  iucr      :rom   twelve,  the  number  provided 
by  the  Consolidation  Act,  to      • m$   as  provided  in  the  Charter. 

The  Board  of  I  >  >-,      County  is 

a  municiprl  body  as  distinguished  from  &  county  board,  exercising 


.*.  m 

functions  and  authority  required  :  or  providing  for  tht;  wants  of 
the  City  ana  County,  Therefore,  under  the  provisions  of 
Ordinance  Ho.  324,  approved  Jul.'  19,  1901,  declaring  that  every 
day  upon  which  a  primary  or  municipal  election  is  held  is  a 
holiday,  the  office  of  the  Clerk  of  the  Board  of  Supervisors 
should  be  closed. 

"very  bill  or  resolution  of  the  character  specified 
in  Section  13,  Chapter  I,  Article  II  of  the  Charter,  must  be 
published  for  at  least  five  successive  days  after  its  introduction, 
Sundays  and  legal  holidays,  excepted,  before  final  action  upon 
the  same. 

Therefore,  you  are  adviueo  that  such  bills  and 
resolutions  cannot  be  published  on  Tuesday,  Eovenbor  4,  1919. 

Kespoctfully, 

City  Attorney. 


B0AK3)  OP  SI 


November  21,  1919. 


<U  J 


Subject:  Salary  Demands  of 

Registrars  of  Minors* 

Sir: 

I  am  in  receipt  of  your  communication  of  the  12th 
inst.  asking  me  to  advise  you  whether  employees  of  the  City 
drawing  monthly  salaries  oen  be  employed  by  the  Board  of 
Education  or  the  Superintendent  of  Schools  to  take  the  census 
of  minors  under  the  provisions  of  Assembly  Bill  Ho.  671, 
Chapter  267,  entitled:  "An  Act  to  provide  for  the  registration 
inors  approved  May  16th,  1919*'. 

OPIUIOH: 

Section  1  of  Assembly  Bill  Bo.  671,  Chapter  267  provides 
a-nong  other  things  that  it  shall  be  the  duty  of  the  governing 
board  of  every  school  district,  except  high  school  districts, 
to  appoint  a  regi  strar  of  minors  and  such  assistant  registrars 
as  may  be  necessary,  such  appointment  to  be  made  on  or  before 
the  15th  day  of  October,  1919.  It  further  provides  that  the 
registrar  and  assistants  shall  be  residents  of  the  school 

triot,  et   least  21  year b  of  age  and  may  be  allowed  such 
eomporisation  as  the  governing  board  shall  fix,  not  exceeding 
four  dollars  a  day  for  the  time  actually  and  necessarily  em- 
ployed. 

In  an  opinion  under  date  of  February  1st,  1901,  riven 
to  the  Board  of  Education,  the  then  City  Attorney  advised  said 


Borrd  that  Justice  of  the  Peace  John  R.  Daniels  might  tench  in 

the  nifht  schools  without  doing  violence  to  Section  4,  Article 

XVI  providing:  "that  any  person  holding  a  salaried  office  under 

the  city  and  county,  whether  by  election  or  appointment,  who 

shall,  during  the  terra  of  his  office,  hold  or  retain  any  other 

salaried  office  under  the  government  of  the  United  States  or  of 

this  3tate,  or  who  shall  hold  any  other  salaried  office  connected 

with  the  government  of  the  City  and  Oounty,  or  who  shall  become 

a  member  of  the  Legislature,  shall  be  deened  to  have  thereby 

vacated  the  office  held  by  him  under  the  City  and  County". 

Mr.  Lane  also  said: 

"It  does  not  follow,  hov/ever,  that  a  teacher 
or  that  any  employee  may  occupy  two  positions  which 
conflict  wit ii  one  another  either  as  to  duties  or  as 
to  the  hoars  of  employment.  This  is  true,  independent 
of  the  Charter.  So  far  as  I  m  informed  there  is  no  such 
conflict  between  either  the  duties  or  the  honres  of 
laoor  of  a  Justice  of  the  Peace  and  a  teacher  of  an 
evening  school  under  existing  regulations." 

In  your  cornaunication,  you  advise  me  that  the  persons 
employed  to  do  the  work  mentioned  are  employ ed  In  the  office  of 
the  Board  of  Education  and  War  Community  Camp  and  that  they  do 
the  additional  work  at  home  Mi  on  Saturday  afternoons  and  Sundays  - 
in  other  words,  the  assistance  they  render  tie  Super in tonuent  of 
Schools  did  not  interfere  in  the  least  with  the  duties  alloted 
to  them  In  their  regular  employment. 

Ill  is  my  opinion,  adopting  the  reason  employed  by 
Mr.  Lane  in  the  opinion  referred  to,  that  if  the  employees 
mentioned  mid  whose  salnry  demands  aro  now  in  your  hands  for 
auditing,  perform  the  work  of  registering  minors  in  this  city 
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and  county  under  the  provisions  of  Assembly  Bill  No,  671  without 
interfering  with  their  regular  duties  under  their  employment  by 
the  city,  that  said  demands  are  valid  claims  against  the  city 
and  county  and  should  he  audited  by  you. 

Very  truly  yours, 

City  Attorney. 


AUDITOR 
O'B/MP 


November  25,  1919. 

Subject:  Payment  of  fee  for 

Recording  official,  bonds. 

Sir:  °|M 

I  an  in  receipt  of  your  communication  of  the 

21st  inst.  as  follows: 

"I  will  be  plei.sed  to  hart  you  advise  me 
whether  in  your  opinion  the  fee  for  recording- 
surety  bonds  in  the  case  of  elective  officers  :ma 
officers  appointed  by  the  Oity  Mayor,  and  officers 
whose  bonds  ere  fixed  by  Charter,  the  premium  charged 
for  such  bonds  having  been  paid  by  the  City  and  County, 
should  be  paid  by  the  individual  officers,  or  is  it  a 
legitimate  charge  against  the  City  and  County.   In 
other  wore*?,  if  the  city,  a3  per  Charter  provision 
Section  3,  Article  16,  provides  for  the  payment  of  tic 
premium  of  the  surety  bonds  should  not  the  Recorder 
record  said  official  bonis  without  charging  a  fee.  T 

i  05: 

sties  1,  Article  XV  provides  among  other  things, 

that  "Upon  t  I  of  a  bond  It  must  be  recorded,  at  tne 

expense  of  the  bond,  in  the  office  of  the 

Recorder,  in  a  boo       .H.^t   that  pvrposc,  entitled,  Record  of 

Official  Bonds.* 

The  party  giving    bho   bond,    in  this  instance,   is   the 

Officer   or   other  employee  reouired   to  furnish   the  bond  and  you 

are   fivi;ed   that   the   fee  for  recording  same  must  be  paid    go  the 

Recorder  Ij?   rnch  office*  or  employee,    in  accordance  with  the 

pi.  j      provision  of  Section  1,  Article  XT. 

Respectfully, 

City  Atxorney. 
ATOITOR. 

O'B/MP 


i>eoemb«r  l»l*19< 

a. 

NJfMtl    ite instalment  of  Member  of 

rtiaent  IsiaiBsel, 


Gentlemen :- 

|      )  in  receipt  oi  ,/our  coia&iunioation  as  follo\¥B: 

"I  have   been  directed  bj,  iro 

GommBsioners  to  respectfully  rt  uest  HI  o  Inion 
frow  you  as  to  '.net her  or  not  this  BotuNI  hae  the 
power  to  reinirt&te  a  — rtlT  oi'   .  !-er 

...irges  have   ueon  regal  nM  end  a  public  trial 

held  la  oonfo- •■■i.ty     11  rbion  h  oi    atiole  IX  of 

Chapter  II  ox  tlM    -xrter, 

1'iu.   ...ollov-ing  ie  the  oaee  i 
MOT     oJcenheil,  ..r  ox  this  .department 

was  regularly  served  &nd  ■  trial  held  in  oonlormity 
ith  Section  *:,      rtiole  IX  of  tica  Chapter  II  of  the 
Charter  and  was  found  guilty  and  dlsuiBBed  from  the 
Department  by  unanimous  vote  of  MM   tioard  (a  full  Joard 
being    resent)    o.  L7,191£J, 

At  meeting  held  on    July  9 » 1919,  a 

quorum  bei;  (one  ^ouniissioner  ibscnt)   .  okonheil 

was  reinstated  in  the  department* 

to  Civil  .  orviee  rules  wo  notify 
that  Commission  of  all  dismissals,  ro,   r<  ii  at; te- 

ments,   etc.,   ana  on  Jftlj  8§«1919«   the  Civil       rvice 
Oomtaission  in  o  letter  to  this  Commission  asked  to  be 
advised  as  to   v/het  power  or  authority  the  ire 

Commissioners  have  to  reinstate  a  attntmr  IM 

onoe   ueen  dismissed. 

Your  opinion  ill   be  appreciated, " 

...luff. 

Seo,7,Chap,I,      rt.LX.  of  ter     rovides  that  no 

ofiioer,   member  or  era  >loyee  shall  be   dismissed  except  for  cause 

nor  until  after  a  triel   before  the  Commissioners, 

Seo.ii,   Chap. II,   /rt.IX  reiterates  this    revision,   and 

jurtiier     rovides  for  the   furnishing  to  the  i  caused  of  a  v/ritton 

oop„    oi  Um   tbaifM  and  .  ives  hi  i  a  ri;;ht  to  appear  in  person 

and  by  oounsel  and  examine  witnesses  under  oath  and  that  the 

trials  shall   ue   oublio. 
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See.12,     rt.XIII  of  the  Cnarter  proviues  tno  .  .i-ehinury 
by  which  a   person  m  i  loyed  in  the  classified  service  ahull   be 
removed  or  discharged.     Under  at  id  section  the  finding  of  the 
appointing  officer  or  oflicers  of  the   deportment  in  which  the 
employee  serves,   after  I  trial  held  in  pursuance  of  said  section, 
is  final,  unless  within  a  period  of  thirty  days  therefrom,  the 
employee  appeals  to  the  Civil  terries  Comui  stsioners  against  such 
iinding. 

It  avpoars  from  your  letter  to  .e   ohat  the  member  of  the 
department  therein  nomed  did  not  taise  tin  appeal  from  t;.e  finding 
of  your  Honorable  Board,   but  that  your  Board  ahotA   nine  months 
thereafter  reinstated  the    urtty  so  dismissed. 

I'here   is  no   urovision  in  the  Charter  empowering  your 
Honorable  Board  to  reinstate  members  of  the  department  dismissed 
in  accordance  with  its  provisions;  on  the  contrary,   it  specifically 
provides  in  Seo.12,     rt.XIII.tht  t  the  iinuing  of  ,/our  Honorable 
Board  given  on  September  «i7,191ti,   was  final,   providing  no  appeal 
was  titicen  therefrom. 

I  conclude  therefore,   Ubft  03\x  i.  re  so  advised,  t.m  t  pm* 
lionorebie    ioard  was  aru  is  without   power  or  authority  to  reinstate 
said  Peter     oJcenheil. 

Eespeot fully, 

City  .  ttorney. 


7(> 

December  15th,   1919. 

Honorable  John  Ginty,  O  I    cy 

Assessor,  e  /  (0  <S 

City  and  County  of  San  Francisco. 

Dear  Sir: 

In  reply  to  your  inquiry   regarding  the  petition  of  E.    C. 
Schmieglow  doing  "business  under  the  name   of  American  Pacific  Company 
for  a  refund  of  taxes  in  the  sum  of  $343.75  by  the  Board  of  Super- 
risors  by  reason  of  an  alleged  erroneous  assessment,   I   submit  the 
following: 

It  appears  by  the  petition  that   the  petitioner  made 
return  to   the  Assessor  of  solvent   credits  amounting  to   #27,890.   and 
deducted  therefrom   debts   due  bona  fide   residents   of  California, 
$8,769.    leaving  a  balance   assessible   of  §19,121.    of  solvent   credits. 
He  now  alleges  that    on  the  first  Monday  of  Inarch  1919  he  actually 
owed  $40,000.  to  the  Anglo  London  &  Paris  Bank  which  sum  should 
have  been  deducted  from  his   solvent    credits,    entirely   wiping  out 
his  assessible  credits.     His  total  taxes  upon  the  assessment   re- 
turned to  the  Assessor  were  $1,127.13  of  which  he  has  paid  $881,94 
and  $245.10  is   still   demanded.      He  asks  for  a  refund  of  the   sum  of 
$343.75  of  the  amount    paid.     The   question  involved  is  whether  a 
tax  p  yer  after  payment   of  a  portion  of  the  tax  upon  an  assessment 
prepared  and  filed  by  himself   can   claim  a  refund  by   reason  of  an 
alleged  error  in  omitting  to  make  a  full  deduction  for  his  debts 
due  to  bona  fide   residents  of  the   state. 

It   will  be  noted  that   in  his  petition,   the  petitioner 
claims  that   his    "tax  statement   was  made  under  misapprehension  and 
without  a  proper  understanding  of  the   law  governing  the    subject  and 
without    consulting  his  attorney  and  was  at   the  time   in  the  Naval 
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Service   of  the  United  States". 
)  OPINION: 

It    is  my  opinion  that  the  mistake  "being  merely   one   of  law  and 

being  his   own  mistake,    he  has  no   remedy  under  Section  3804  of  the  Political 

Code  or  otherwise.     That  Section  provides  as  follows: 

"Any  taxes,    penalties,    or  costs  thereon,    oaid  more  than  anM 
aL!«^?U"ly  °r  illesally  collected,    or  any  taxesPpa?d u£n  T  ' 

UllllZ V"  6XCeSS  °/  th*  aCtual   cash  Talue  of  the  property  s£ 
assessed,   by  reason  of  a  clerical  error  of  the  assessor,    as  to  the 
excess  in  such  cases,    or  any  tax  paid  upon  an  erroneous  assessment  of 
bSJT^8  °n  "al v,e8tate  n0t  in  fact  in  •1-tene!  when  TiTtJt 
5°™   lol^\mrtlkullrTr  °f  the  ^^  °f  +*»«™*  *   funded 

The  taxes  herein  involved  were  not  erroneously  or  illegally 
collected,   within  the  meaning  of  this   section.     They  were  paid  upon  an 
assessment  based  upon  the  claimant's  statement*  and  the  mistake  was  one 
of  law.     He  simply  claims  he   did  not  know  that  under  the  law  the  amount 
due  to  hanks  could  be  offset.     It   is  clear  that   only  mistakes  of  fact 
*»  be  relieved  against  under  the  Section  above  quoted  or  under  Section 
3819  of  the  Political   Code.     As  is  said  in  San  Diego  etc.    Co.   v.  La  Presa 
School  Diet.   122  Cal.p.lOO: 

"The  authorities  are  generally  agreed 
that    a  tax  voluntarily  paid  cannot  be   recovered  back.     Kr.Coolev 
says:      "Every  man  is  supposed  to  know  the  law,   and,   if  he 
voluntarily  makes  a  payment  which  the   law  would  not   compel   him 
to  make,    he   cannot  afterward  assign  his  ignorance  of  the  law  as 
the  reason  why  the  state   should  furnish  him  with  remedies  te  re- 
cover it   back.     Especially  is  this  the   case  when  the  officer  re- 
ceiving the  money,    who  is   chargeable   with  no  more  knowledge   of 
the   law  than   the  party  making  payment,    is  not    put   on  his  guard 
by  any  warning  or  protest,    and  the  money  is  paid  over  to  the  use 
of  the  public  in  apparent  acquiescence  in  the  justice  of  the 
exaction.       Mistake   of  fact   can   scarecely  exist   in  such  a  case 
except  in  connection  with  negligence— as  the   illegalities  which 
render  such  a  deiaand  a  nullity  must    appear  from  the  records,    and 
the   taxpayer  is  just  as  much  bound  to  inform  himself  what   the 
records  show,    or  do  not   show,    or  do   not    show,    as  are  the  public 
authorities.      The   rule   of  law  is  a  rule   of  sound  pftlicy  also;    it 
is  a  rule  of   quiet  as  well   as  of  good  faith,    and  precludes  the 
courts  being  occupied  in  undoing  the  arrangements   of  parties 
which  they  have   voluntarily  made,    and  into   which  they  have  not 
been  drawn  by   fraud  or  accident,    or  by  any  excusable  ignorance 
of  their  legal   rights  and  liabilities.1    (Cooley  on  Taxation, 809. ) 
Our  cods   defines  mi  take  of  fact   to   be  one    'not   caused  by* 
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the  neglect    of  a  legal   duty   on  the   pi.rt   of  the   person  making  the 
mistake.*      (Civ.    Code,    sec.   1577.)      It   is  the  legal   tfuty,    we 
think,    of  the   owner  of  property  to   see   that   it    is  properly 
assessec5,    and  anrole   provision  is  ma.de   for  correcting  mistakes   in 
the  roll  or  list .» 

The   cases  of  Pacific   Coast    Co.   ts.   Wells,    134   Cal.471  and  Stewart 
etc.    vs.  Alameda  Co.   142  Cal.661   in  some   respects  indicate   a  contrary 
doctrine  but  they  are  not   decisive   of  the  present  question.     The   facte 
of  the  first    case   are  that  the   assessor  in  making  his  totals   had 
erroneously  entered  the  amount   of  sol  vert   credits   so   that   he  assessed 
the  tax  payer  with  $100,000  more  than  should  have  been  assessed  and  in 
Stewart  vs.  Alameda  County,    the  property  taxed  was  not   within  the    road 
district    for  which  the  tax  was  levied  but   was   in  the   limits  of  the   City 
ef  Oakland  and  therefore  erroneously  assessed  in  the   road   district. 
These  were  both  mistakes  of  fact   and  apparently  mutual  mistakes   of  the 
taxpayer  and  assessor. 

Brenner  vs.   Los  Angeles,    160   Cal.72  arose  because   of  the   failure 
of  the  Assessor  to   deduct  the  value   of  a  recorded  mortgage   from  the 
amount    of  the  Assessment  as  he   should  have   done  under  the  then  existing 
law  and  is  clearly   distinguishable   from  this   case. 

I   am  of  the   opinion  that   the   weight    of  authority  and   the  better 
reasoning  leads  to  the  conclusion  that  taxes  paid  under  a  mistake  of  law 
as  in  the  present    case   cannot   be   refunded.        I  also  note  that  the   amount 
^558.93  specified  in  the  Auditor's  warrant    is  not  the  amount   claimed  by 
the  petition  which  is  probably  due  to  a  clerical  error. 

You  are  therefore  advised  not  to  approve  the  Auditor's  warrant 
for  the  refund  of  said  taxes. 

Respectfully, 

City  Attorney. 
CP/IM 


,?,:aK«ui< 
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jteoember  16,1919. 

SraJXQffj     OUi.pUri(j0   0i     treets 
less  than  one    Jlocic  in 

Length. 

Gentlemen:  - 

I  am  in  receipt  of  yours  of  the  lith  inst.  as  follows: 

HI  am  directed  by  the  Committee  on  Nititl 
rnd  Swwers  to  refer  to  you  for  otdnion.the 
eommunicetion  from  Board  of  Public     orks 
recommending  to  the   Supervisors  the   dec  Is:  ra- 
tion of  ■    oolicy  to  accept  »   fully   constructed 
street   in  extent  less  tiun  a   ulook  in  lengtk* 
when  it  appears  from  an  investigation 
report  to    the  Sit)    -.nglnoer  th*-i   sound 
reckons  exist   Xor  not  extending  the  iuprove- 
ment  on  the   street  the  entire  length  of  the 
block." 

Sec ,2b  of  Jhep.II,   Art, VI  of  tlM   Jnerter    ooviPes  in  part 
as  follows: 

"When  any  street  or  portion  of  a   stx-eet 
has   eeen  or  shell  hereafter  be  fully  con- 
structed to  the  satisfaction  of  the   iioard 
of  Public  works  and  of  the  supervisors, and 
is  in  good  condition  throughout,   end  a  sewer, 
gas   oipes,   end  water  pipes  ere  properly  laid 
therein,  the   same   shell  be  eoccpted  by  the 
8a  ervisors  by  ordinance;  ;snd  thereafter  such 
street   or  portion  of  a   street  shall    ue  ^ept   in 
repair  end  imprOTed  by  the  Cit,y  uid  Jounty.  The 
ervisors  siiall  not  i  ccopt  any   oortion  of  c 
set  lesB  tiun  the  entire  wio|nhof  the  roadway, 
including  tlie   ourbing,   end  one   block  in  length, 
or  one   entire   crossing.-" 

In  my  opinion     the   language  used  in  Section  ^3  is  so 

pl<in  that   it  admits  of  no  construction.     It  is  a  definite  liuiitation 
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upon  the  power  of  the  J3oard  of  supervisors  in  xhv  cutter  of  the 
acceptance  of  streets.     If  the  section  si  ould  be  construed  so  as  to 
enable  the   t*ocrd  of  Supervisors  to  eeeopt  leas  than  one  block  in 
length  of  any  street  then  the  suae  construction  would  be  employed  so 
that  the  Board  of  -supervisors  might  accept  less  than  the  entire  width 
of  the  roadway  of  tn^  one   block  or  less  than  one  entire  crossing, 
thereby  resulting  in  a  patchwork  condition  of  City  streets. 

Obviously  the  intention  ox  the   Charter  fremerB  was  to  compel 
the  performance  of  street  v;ork  ior  at  least  one   block  in  length  before 
the  same  could  ue  accepted  by  the  Board  of  Supervisors,   in  order  that 
there   might  be  uniioraity  in  our  street  work  and  that  before  the  City 
should  take  over  tne  repair  End  ira  rovement  of  streets  after  the  same 
had  been  improved  b*   property  o\?ners  the  City  streets  should  be  improve* 
in  the  manner  and  to  the  extent  ub  set  ioith  in  section  tth 

Under  such  a  plain  provision  as  this  I  ctnnot  say  that 
the  Charter  framere  through  inadvertence  or  for  any  other  reason  omitted 
to  provide  for  the  acceptance  of  a  street  less  thtn  one  block  in  It 
,  a   oho  supreme  Court  has  said  "When  an  intent  is  declared  there  can  be 
no  implication  of  a  different  intent". (Creenbaura  vs.  i)uffy,7L  Ji  1.159) 
"To  hold  otherwise  would  require  the   Court  to  in^reft  upon  the  statute 
a  new  provision  and  this  it  has  no  power  to  do  ".(In  re  0* Sullivan, 

84  Uol.447). 

y  add  that  if  there  is  an,,  sound  reason  for  a  different 
rule  in  the  aatter  of  the  aooeptance  oi  street  work,  it  can  be 
accomplished  only  by  an  >■!>■!■•  ■!  to  the  provisions  oi  .cotion 

espeotiully, 
City  Attorney. 


f/0 


December  16th  1919. 

Subject:  legality  of  Proposed  Ordinance 
Regulating  Private  Automobile 
Garages. 

Gentlemen: 

You  have  submitted  to  me  for  my  opinion  as  to 
its  legality  a  proposed  ordinance  entitled: 

"Providing  that  all  private  automobile  garages 
which  have  their  entrance  at  the  sidewalk  line  shall  be 
provided  with  suitable  doors  and  regulating  the  opening  and 
closing  thereof". 

It  is  quite  evident  that  private  garages  having 
entrances  at  the  sidewalk  line  might  become  loitering  places 
for  undesirable  persons  and  mipht  attract  children  who  would 
possibly  be  injured  therein  and  that  the  fire  risk  might  be 
increased  by  reason  of  the  danger  of  gasolene  and  other 
inflammables  stored  therein  becoming  ignited  by  intruders. 

For  these  reasons  and  others  that  might  be 
suggested  I  am  satisfied  that  this  proposed  ordinance  is  a 
reasonable  regulation  for  the  protection  of  the  public,  and 
therefore  valid. 

Respectfully, 

City  Attorney, 


BOARD  OF  SUPERVISORS. 
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January  7,19£Q. 


SUBJECT:  Power  of  the  Boer*  of 

supervisors  in  the  Matter 
ox  the  ppointment  of  a 
Sealer  of  oit hts  and  Measures. 


Gentlemen :- 

I  am  in  receipt  of  your  communication  of  Pmmfoty 

16th, 1919,  which  reeds  as  follows : 

"The  doard  of  Supervisors  had  pending 
^ ore  it  the  matter  of  a  vacancy  in 

the  position  of  sealer  of  weights  and 

measures. 

The  Board  desires  your  opinion  by  Monday 
next  as  to  its  powers  and  limitations  in 

filling  this  vacancy. 

OPIBIOK. 

On  October  19,1911,   section  14  of     rtiolo  XI  of 

our  State  Constitution  was  amended  to   read  as  follows: 

"Seo.14.     The  legislature    iay  by  general 
and  uniform  laws  provide  for  the   inspection, 
measurement  and  graduation  of  .merchandise, manufactured 
articles  and  commodities,   and  may  provide  for  the 
appointment  of  euoh  officers  as  may  be     eeessary  for 
such  inspection,  measurement  and  graduation." 

t   the  session  of  the  Legislature  held  in  1913,   there 

was  passed  a  comprehensive  law, in  pursuance  of  1Mb  Constitutional 

intendment,   known  as  the  "Weights  &  Measures     ut    .     By  this     ct.the 

of floe  of  sealer  of  weights  and  measures  was  created  and, in  effect, 

it  is  wade  compulsory  on  each  county  of  the   State , including  the  City 

and  County  of   I  -iaoo  to    .t-iiaain  this  office  .The  MA  in 

part  provides,   that  the  sealer  of 
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each  county   shall  "be   appointed   by  the  Board   of   Supervisors  of  hie   re- 
spective  county,    tkaft   his   deputies   shall  he   appointed  by   him,    that   his 
texiri  of  office  shall  be  four  years  and  that   he  shall  be  subject  to   re- 
moval  by  the  power  appointing  him.      (Section  17,   Statutes  1915,    page   1091). 

Subject  to   certain  powers  and   jurisdictions  over  the    sealer 
ef  weights  and  measures  by  the   State   Superintendent    ©f  Weights    &  Measures 
which  are   not    herein  involved,   the   statute   therefore  vested   in  the  Board 
ef  Supervisors  the  absolute   and  unrestricted  power  of  appointment  and   re- 
moval  of  the   sealer  of  weights   and  measures  ©f  the   City  and  County   ef  San 
Francisco. 

Ob  November  7th,    1916,    an  amendment   was  adapted   to   the  Charter 
s  ©f  the   City  and   County  ef  San  I'rancisc©  known  as  Artiele  4-A  which  reeds 
-'as  follows: 

Secti'n  1.      The  Sealer  of   Weights   and  Measures   ehs.ll   be   ap- 
pointed by  the  Board  of  Supervisors.      The   Sealer  may   appoint    euch 
deputies  and   employees  as  j?-ay   be   allowed   him  by  Ordinance  of  the 
Board  of  Supervisors.     The  salaries  of  the   Sealer,    his  deputies  and 
employees   shall   be  that   as   fixed   by  law.     The  Sealer  and  his   deputies 
ehall   have   all   the  powers   conferred  upon  sealers   ©f   weights  and 
Measures  and   their  deputies  by   the  general   laws  ©f  the  State   and  they 
shall   perioral  all   of  the   duties  prescribed  by   such  laws  and  such 
additional    duties   as  may  be   prescribed  by  Ordinances  of  the  Board   of 
Supervisors. 

Sec.    2.     The  provisions  of  Article  XIII   of  the   Charter  shall 
apply  to   tne  Sealer,   his  deputies  and  employees,    and,    for  the  pur- 
poses of  said  Article,   the  Board  of  Supervisors  shall  be  deemed  the 
appointing  department  as  to   the   Sealer,    and   the   iieai.er  the   appointing 
officer  as  to   his  deputies  and   employees.      Any  person  who   has   served 
as   Sealer  of  Weights  and  Measures  of   the   City   and  County  ef  San 
Francisco   for  a  continuous  period   of  six  months  immediately  prior  to 
the  approval   of  this  amendment  by  the  Legislature   and  who   shall  be 
actually   serving   as   Sealer  at    the  time   of  the   approval   of  this 
amendment  by  the  Legislature,    and  any   person   who   has   served  as   a 
deputy   or  employee   of  suoh  Sealer  for  a  like  period   and   v/ho   shall   be 
actually   serving   as  such  deputy  or  employee  at  the  time  of  the   ap- 
proval  of  this   amendment  by   the  Legislature,    are   hereby   f*eclrred    to 
be   appointed  within  the  provisions  of   said  Article  XIII  to  the   office 
or  position  in  which  he  may  be  then   serving   and  shall   be  entitled   to 
all   the  benefits   of   said  Article  thereafter. 

.    5,      Nothing   in  this  article    contained   shall   be   in   any- 
wise  construed   as   curtailing  or  affecting   the  powers   and  jurisdiction 

aa 
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of   the   State   oupt  rintendent  of  Weights  and  Measures  over  the   Sealer 
of    -eight*  and  Measures  of  the  City  and  County  and  his  deputies  as 
the  seme  are  now  or  may  hereafter  he  conferred  upon  the  State  Super- 
intendentojMfjfeighte  and  Measures  by  the  general  laws  of  the  St  ate. - 

L;artaaa*tmi^wg?Tm^^  pa«b  i?oe); - 

The  Question  thus  presented  by  the  Act    of  the  Legislature 
and  the  Charter  amendment   is  twofold.     Does  the  Charter  Amendment 
affect  the  absolute  and  unrestricted  power  of  appointment  and  removal 
of  the  sealer  rested  by  the  Act    of  the  Legislature  in  the  Board  of 
Supervisors,    and  if  it   does  is  the   Charter  Amendment   controlling  orer 
the  Legislative  Act? 

I  am  of  the  opinion  that    it   is  clearly  intended  by  Section  2 
ef  the  Charter  amendment  to  make  the   sealer  subject  to  Civil   Service 
rules  and   regul  tions  as  provided  in  Article  XIII  of  the  Charter.   It 
may  be   argued  that   the  words  of  Section  2  "the  provisions  of  Article 
XIII  of  the  Charter  shall  apply  te  the  sealer"  do  not   accomplish  this 
result,   for  the  reason  that  by  Section  11,    Subdivision  A  of  Article 
XIII    "the  chief  deputy  and  head  of  any  bureau  or  department  created 
by  the  Charter  or  by  Ordinance"  are  exempted  from  the  provisions  ef 
Article  XIII  but  by  all  accepted  rules  of  construction  this  argument 
is  untenable,     tfrom  the  reading  of  the  whole  of  Article  4-A,   it  is 
plainly  evident  that   the  sole  object    and  purpose  of  the  Charter  pro- 
visions were  te  make  the   sealer  and  his  deputies  subject   to  Civil 
Service,      In  the  statements  and  arguments  sent  eut  to  the  electors  by 
the  Board   of  Supervisors  when  this  amendment   and   others   submitted  at 
the  snths  time  were  voted  upon,    it   Is  clearly  asserted  that   the  object 
and  purpose  ef  the  amendment    was  to  place  the   sealer  and  his  deputies 
under  Civil   Service,      In  the  concluding  paragraph  of  the   statement    and 
argument  concerning  Article  4-A  it  was  said* 
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Beeently  the  San  Francisco  Department  of  Weight*  ana 
measures  was   surreyed  by  the  New  York  Commission  at  the   request 
°i*7  ?   Real  J3state  Bo*rd  and  given  a  high  recommendation  for 

efficiency  with  one  exception that   the   sealer  and  employees 

of  the   department    are   in  danger  of  removal   erery  two  yearo  at 
the  will   of  the   incoming  Board  of  Supervisors.     They  claim  thio 
condition  destroys  efficiency   and  that   practical   experience 
diplomacy  and  good  jud^ent  are  the  chief  elements  necessary  in 
making  ideal  employees  of  this  department,   and  strongly  urges  tho 
municipality  to  place  tho  Department  of  Weights  and  treasures  under 
Li  Til  Service   regulations  at   the  earliest   opportunity." 

further  it  would   appear  that    the   provision  of   3ection   2  of 

the  Article  that   "for  the  purpose  of  said  article   (13)   the  Board  of 

Superrioors  shall   be  deemed  the  appointing  department    as  to  the   sealer 

and  the   sealer  the  appointing  offioer  as  to  his  deputies  and  employees" 

had  for  its  sole  object  the  providing  for  the  department  or  of  floor 

in  whom  should  be  vested  the  power  of  removal  and  suspension  under 

Section  12  of  Article  XIII   of  the  Charter.     This  Section  in  terms 

provides  that   no  person  employed  in  the   classified  Civil   Service  shall 

be  removed  except   for  cause  and  then  only  after  trial  upon  written 

charges  preferred  before  the  appointing  officer  or  department  and  is 

the  all  important   safeguard  of  Civil  Service.     Again  Section  2  admits 

of  no  other  const  ruction  than  that  the  persons  who  were  serving  as 

sealer  and   his  deputise  were  to  be   "blanketed  in"  their  respective 

positions  upon  approval  of  the  amendment  by  the  legislature  and  were 

thereafter  to  be  entitled  ts  all  the  benefits  of  Art!  el  e  XIII-   and  it 

would  be  absurd  to  provide  that    the  then  sealer  should  be   subject  to 

Civil  Service  and  that    his  successors  should  not.      It   io  further  to  be 

noticed  that    the   words   "the  provisions  sf  Article   XIII    oball   apply   to 

the    sealer"  eto  are   identical   to  the   opening  words  of  Section  11, 

Subrlivioion  A  of  Artiele  XIII,    the   provioions   of  this  Article   ohall 

apply  to  the  following  officers"  eto  and  It  would  seem  clear  under 

oettled   rules   of  construction  that  those   provisions  which  were   intended 
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measures  night  be  appointed  or  removed  which  of  course   includes  the 

adoption  of  a  provision  in  the   Charter  that  both  hi*  appointment  and 

removal  ehall  be  in  accordance  with  Civil   Service  rules, 

She   second   question  involved   in  your  inquiry  arises  by 

reason  ef  the  provisions  of  Section  10,  Article  XIII  pertaining  to 

temporary  appointments  and  a  rule   of  the  Civil  Service  Commission 

adopted  for  the  purpose  of  controlling   temporary  appointments  where 

the  position  in  which  there  is  a  vacancy  is  a  promotive  one.     The 

rule  ef  the  Civil  Service  Commission  in  question  is  Section  2  of 

Rule   26  which  has  been     ailed  te  the  attention  ef  your  Honorable 

Beard  in  a  communication  from   the  Civil   Service   Commission  and  is 

as  fellows: 

•When  there  is  no  list    of  eligiblee  for  a 
remotive  position  in  any   department,   a  temporary  appoint* 
ment  to   such  position  shall,   with  the   authority  of  the 
civil   service  commission,   be  made  from  the  next  lever  rank 
entitled  te  take   examination  for  promotion  to   such  position, 
the  appolnttient    so  made  to   remain  in  foroo   for  a  period  net 
exceeding   thirty  days  and   only  until   a  regular  appointment   can 
be  ma^e." 

Were  the   Civil   Service   Commissioners  acting  within   their 

jurisdiction   and  authority  in  passing  this  rule?     The   question  ie  not 

wholly  free   from  doubt.     Section  10  of  Article  XIII   which  I   referred  te 

above  provides  that    "To  prevent  the  stoppage  of  public  business,   or  to 

meet    extraordinary   exigencies,  the  head  of  any  department  or  office  may, 

with  the  approval   of  the   Commissioners,   make   temporary  appoint raents, 

•e   remain  in  force  not  exceeding   sixty   days  and  only  until    regular 

appointments,   under  the  provisions  of  trie  article   oan  be  made?      The 

>eint   ie  this:      when   the   Civil   Sorvlce   Commission   reports  that    it  has 

40  eligible   for  a  vacant    position  and  decides  that    it    ie  necessary  in 

erder  to  prevent  the  stoppage  of  public  business  or  to  meet  extraordinary 
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exigencies  that    a  temporary  appointment  be  made,    can  the   Civil   Service 
Cemrdsslon  give   it  a  approval  for  the  temporary  appointment    only  upon 
condition  that    the  appointing  power  ahall  make  the   temporary  appoint- 
ment   from  eome  particular  designated  class?     Did   the   provisions  of 
Section  10  stand  alone       it  could  he  argued  with  considerable  force 
that  the  approval   of  the   Commission  for  a  temporary  appointment   went 
no   further  than  te  allow  a  temporary   appointment   when  in  the  judgment 
of  the  Civil   Service   Commission  it  was  necessary  to  prevent   the 
stoppage  of  public  business  or  to  meet  extraordinary  exigencies  and 
that    no   conditions  other  than  those  prescribed  in  Section  10   could  be 
enforced  by  the   Civil   Service   Com*  isuion.     However,    Section   3  of 
Article  XIII   provides: 

•The  Commissioners  shall  make   rules  to  carry  out 
the  purposes  of  this  Article,   and  for  examinations,   appointment  a 
promotions  and  removals,    and  in  accordance   with  its  provisions 
may   from  time  te  time  make  changes  in  existing  rules." 

Thie  section  makes  ne  distinction  as  between  t  mporary 
appointments  and   permanent    appointments,    and  the   Commissioners  under 
this  section  are  entitled  to  make  rules  governing  temporary  appoint- 
ments.     It    is   of  courue   reasonable  to  provide  in  making  a  temporary 
appointment   in  a  promotive   position,  that    the  appointing  power  be 
limited  in  making  the  temporary  appointment  te  the  list  of  these 
>«rmonm  who   are   eligible  and   qualified  te   take   examinations   for  the 

position.      Hea'ing  the   two   sections   together  I   am  therefore   of  the 

within 
eplnien  that   the   rule  was         the  jurisdiction       power  ef  the   Civil 

Service  Commission  te  make. 

Is  the  position  of  Sealer  of  Weights  and  Measures  a  promotive 

one?  Section  S   of  Article   XIII   provides  as   follows: 

"fhe   Commissioners   shall   provide   for  promotion  in  the 
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classified    service   »n   the   os-ci  s  of   ascert    ti  it.    and 

»t'  >r>on   ex;  |  Ids.    wherever  practi- 

cable, that   vacancies   shall  be   filled  "by  promotion.     All 
•xsminstio  .promotions  shall   be   competitive   among  such 

members   of  the   next    lower  rank,    as   established  by   the 
Commissioners,   as  debire  ts   suorait  "-en   is   such  sjb. 

in;tion«.      1' ae   flsnsij ■litwtfi   sK-  alt   ts   ths   appointing 

sower  the   names  of  not    e  i  i  cant  r.  ths 

>est    rating   for  each  promotions-is*   amended  Dec.    10,    1912; 

roved  by  ths  1.  ,   iwl3(   Btattites,ltlS,».id#t) 

As  pointed   out    the   office   si  r   of   Ksighta  and 

Measures   is   one   crer-.ted  by  law  and   is   a  county  office.     His 

powers   En-1    dujkiss   are   prescribed  by  titate  law.      It   is  his  duty   to 
administer  ■  rce  all   laws  and  ordinances  pert  kg  wsights  and 

asasurss.     He  has  under  his  jurisdiction  an  office   force  of  deputies. 
It  is  a  departure   so   far  as  our  municipal    •  overnment   is   concerned  to 
"»aks  an  independent  office   created  by   btate   law  a  Civil   Service  one.      It 
happens  that    at  the   present  time  there   sire   f  o  ■  ns   in  the   next 
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lowest    r-nVi,    who,    under   ths   provisions  of  Section  8,    were   the   Ciyil 
Service   Commission  to   declare   the   office   of   Sealer  of   -eifehta  and 
Measures  a  proactive    end,  could    tak*  the  examination.      It    is  tantamount 
ts  saying  t  rsassa  sf   this     uls  there   are  but   iour  eligibles  in 

the   City   and   County   of  iaa  Francisco    for  this   very  important   office.    It 
also   *o   hap  iens  that    at    the   present   tine   there   is  a  vacancy   in  the   offiss 
of  Chief   Deputy,    whisk   likewise  must    necessarily  be    filled   from  the   earns 
list    of  eligibles,  ,    f      r    •      uties  in   the   offiss.      Therefore,    by 

,       LigibJ  t   o   i  Lsas  in 

ths  office    would   he      our    :?r   sai  .      It    is  to   as   not-  t    in  bhs   last 

part  or   Jertion  3, tie    Coi,r  iesioners   shall    s>;  tr.e   .-^pointing   power 

the   names   of  not    excee^in^   t.'ree    appli    -nts   hawing  ths   amghsat    rting    for 
sach  promotion.      If  one   of  as    usra   shoul  '    fail   in   bis  sxam- 

ln  tion   the   Civil    -ifirvice   Commisr.  id  thus  be  unable   to    comply   with 

this  provision   for  the    reassn  that    «*.  sealer  had  been   chosen   there 


90 


)jould  not    be  tnree   elihioles  left   from  which  to   choose   the   Chief  Deputy. 
For  thio   reason  too  it  might  he   impossible  to    secure  the   coi  p  tition   that 
section  3   requires.     Howev<  r,    in  matters  of  this  kind  the   CiTil   Service 
Commission  exercises  a  »ide  discretion,   as  was  declare*  *y  t**e  <*»liforaia 
Supremo   Court   in  tho  ease  of  Maxwell   ts.   Civil   Service  CoitiaiSBion,   169 
Cal.p.336  and  unrier  the  authority  of  this  decision  I  am  not  prepared  to 
hold  as  a  matter  of  law  that   the   CiTil  Service  Commission  would  he  in 
excess  of  its  jurisdiction  if  it  should  hold  the  office  of  scaler  of 
weights  and  measures  under  present    circumstances  a  promotive   one,    not- 
withstanding that   its  practicahility   see/*   doubtful  and  the   ability   of 
the  Ciril   i-Jerrice   Commission  to   coniply  with  the  letter  and  purpose  of 
Section  8,   Article  XIII  uncertain.        I   therefore   conclude  that: 

1st:      The   office  of  Sealer  of   heights   and    .easures  is   subject 
'•  the   rules  and  provisions  of  CiTil   Service   as  provided  in  Article  XIII 
of  the   Charter; 

2nd:      That    if  the   CiTil    Service   Commission  Bhould   rule  that 
the  position  of  Sealer  of  weights  and  Measures  is  a  promotiTe   one   and  that 
the  examination  for  the  position  shall  be  held  from  the  list   of  the 
present    deputies  in  the  office,    nru.ely,    four,    the   CiTil   Service   rule  here- 
inaboTe  recited  must   prcvril  in  the  temporary  appointment  of  the  Sealer; 

3rd:      If  on  the  other  hand,    the  Civil  Service  Commission  shall 
rule  th .  t  under  the  circuc ist ances  the  examination  for  Sealer  of  Weights 
and  Measures  when  hold  s  all  ho  an  open  one,  then  the  Board  of  Super- 
visors may  in  making   a  temporary   appointment   choose   whomsoever  they  do- 
sire,    provided  the   appointee   has  otherwi  .e  the   necessary   qualifications. 

Very   respectfully. 

City  Attorney. 
board  oy  SUJ  RS: 
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January  13th,    1920.  ^ 

Dear  Sir: 

Replying  to  your  inquiry  of  January   6th,    I    submit  the 

following;      You  ask  for  an  opinion  upon  the   following   statement 

of  facts: 

"John  Doe  dies  in  1920  and   hie  estate   duly   admitted 
to   probate.     Upon   the   filing  of  his   inventory,    I    find 
personal   property  of  great    value   such  as     locks  and 
bonds  of  foreigh  corporations    which  escaped  taxation 
the  previous  year.      Can  I    then  under  Sections   5640-49 
Revenue  Laws  of  California  doubly  assess  the  estate   for 
the   same,   the  Deceased  not    having  returned   such  in  1919?* 

In   the  ease   of  City   of  San  Luis  Obisop  vs.   Pettit,   87   Cal. 

499,  the  legality  of  doubling  an  assessment   upon  property  which  has 

escaped  taxation  was  upheld.      It   is  there  said  on  page   500: 

"In   doubling  the  assessment ,   the  assessor  aeted 
under  a  provision  of  the  Political    Code  which  is  as 
follows :-- 

♦See.    3649.      Any  property   discovered   by   the 
assessor  to   have  ID  ASSBSaySNT   for  the   last   pre- 

ceding year,   if  such  property  is  in  the  ownership  or 
under  the   control   of  the   same   person  who   owned  or  con- 
trolled  it   for  such  preceding  year,   ray  be  assessed 
at   double  its  value.' 

The  validity  of  this  provision  was  affirmed  in 

i,    59    Cal.95,    in  which  ease   the   court    said 
that    the   legislature  had  poorer  to  impose  »  penalty  for 
neglect   to  have  an  assessment  made.     In  the   ease  before 
us,    there   was   no   such  negleet,    because  the   defendant    re- 
ported the      roporty  to   the   assessor.      But  we   do  not 
understand  the  decision  as   confining  the  operation  or 
validity   of  the  provision  to  eases  where  there   has  been 
neglect  on  the  part  of  the   person  to   whom  the  assessment 
is  made.     The  terms   of  the  provision  indicate  no   such 
limitation.      The  language   is  general,    and  applies  to 
all   eases  where  property  has  escaped  assessment   in  the 
preceding  year,    whatever  may  have  been   the   cause   of  such 
scape . " 

The   cases  cited  do  not   hold   that   the   double   assessment  is 

a  penalty  for  the   omission   to  make   the   return  to   the  Assessor  as 

required  by  law.      It    is   simply   a  method   wiereby  pronerty  which  has 

escaped  taxation  for  one  year  may  be   doubly  taxed   to   cover  that 


which  was  lost.      It    has  been   held  that    whether  the  assessment   i. 
regularly  levied  or  not  the  moral   obligation  to  Pay  the  tax  and  in 
some  een.ee  a  legal   liability  to   pay  exists,    (Cout.  vs.    Cornell. 
147  Cal.564)   and  therefore  the  doubling  of  the  assessment  is  net 
penalising  the  owner  where  he  has  failed  to  pay  for  the   preceding 
year.      «*he  lien  for  the  taxes  justly  leviable  upon  property 
attaches  on  the  first  Monday  in  March  in  each  year  and  tbe  obli- 
gation to  pay  necessarily  accrues  at  tbe   »«  time  if  not  earlier". 
San  Diego  vs.  Biverside.   125  Cal.500).   There   is  no  reason  there- 
fore why  the  death  of  tbe  owner  should  affect  the  case   since  hi. 
administrator  or  executor  take.  hi.  property   subject   to  all 
existing  liens  and  encumbrances. 

It    will  be  necessary  to   fir*t    a«certein  thr-t    the 
.toeks  and  bonds  mentioned  in  your  inquiry  were  actually  owned  or 
controlled  by  the  person  whose  estate  is  now  being  probated,   at 
the  time  the  assessment  should  have  bee*  made  for  the  preceding 
year.        In  all   such  case,  there  is  involved   a  question  of  fact 
upon  which  you  must  satisfy  yourself  before   acting  either  under 
sections   3648  or  3649.      I   a»  of  the   opinion  that    section   3649  of 
the  Political   Code   is  valid  authority  for  doubling  the   assessment 
for  1920  upon  all   property  which  escaped  taxation  by   not    having 
been  listed  by  the  taxpayer  and  at  the  time  of  making  the  assess- 
ment  for  the  preceding  year  where  such  property  is  still   .— «  or 
controlled  by  the   same  person  or  his  estat.  and  that  the   estate   of 
.  deceased  taxpayer  i.  liable   for  .uch  doubl.   asse.sm.nt  under 
.aid  circumstances.  K.^ot  fully. 

City  Attorney. 
tfOHfllt 


January  19,    1920. 


© 


Dear  Sir: 

I   am  in  receipt    of  your  communication  of  January  14th,   1920 

with  reference  to  assessment  for  the  Twin  Peaks  Tunnel,    said  assessment 

being  numbered  12212.     You   state   that    on  kay  22nd,    1914   the  lot  in 

question  was   sold  for  non-payment  of  thw  Twin  Peaks  Tunnel  Assessment 

in  the   sum  of  ^56.25  but   that   on  May  7th,    1915  pursuant  to   a  letter  from 

the  City  Attorney  that    said  assessment   was  inadvertently  omitted  from 

the  list  of  properties  withdrawn  from  sale  pending  litigation,   the 

said  lot   was  withdraw  from  -sale  and  the   certificate   of  sale  to  the 

City   cancelled. 

You  ask  my  opinion  whether  or  not    any  penalty  ■*  be   exacted 
in  the  assessment  described,      ©wing   te  the  facts   stated  in  your 
communication,   under  the  Tunnel  Procedure  Ordinance  no  penalty  may  be 
exacted  and  the   owner  of  the  prc^rty   is  now  entitled  to  pay  the 
assessment    in  the   amount    for  which  it  was  assessed. 

I    should  be  pleased  to  have  you  inform  me  at  your  earliest 
convenience   as  to   what    asseesments  in  the   Twin  Peaks  Tunnel  Assessment 
■District  %re  not  now  paid  including  those  which  were   sold  for  non- 
payment of  assessment  and  those  which  were  withdrawn  from  sale  to- 
gether with  the  number  of  the  assessments  and  the   amount   thereof. 

Respectfully, 

City  Attorney 


Edward  I.  Bryant,  Esq., 
Tax  Collector,  City  and 
County  of  San  Francisco. 


U4 

January  £7,1920. 

Gentlemen :- 

I  am  in  receipt  of  your  communication  of  January  2,1920, 

accompanied  with  a  communication  from  Mr.  Boeken,  Superintendent 

of  the  Municipal  eilroad  which  informs  your  Honorable  Board  that 

Mr.  Boeken  had  indefinitely  suspended  for  a  period  not  exceeding 

thirty  days  commencing  December  29,1919,  Conductor  John  P.  Eshelman 

for  inattfcention  to  duties.  The  letter  of  Mr.  Boeken  is  as  follows: 

"Please  he  advised  that  pending  further  action  by 
your  Honorable  Board, I  have  indefinitely  suspended  for 
a  period  not  e  ceeding  thirty  (SO)  days,coomencing 
December  29, 191  J, Conductor  John  F.Eshelman,C.S.  No. 
124-2,  for  inattention  to  duties. 

Conductor  Bshelman  was  suspended  for  a  period  of 
seven  (7)  days  commencing  June  14,1919,  for  violating 
our  rules  in  working  while  off  duty  as  a  messenger  for 
the  Y.estem  Union  Company.  He  gave  up  his  position  with 
the  Western  Union  Com  eny,  and  I  am  again  informed  that 
he  has  re-entered  the  employ  of  that  company  end  has  oeen 
. orking  for  them  since  September  2,1919,  as  a  messenger 
during  hours  that  he  is  not  engaged  at  his  regular 
occupation  of  conductor. 

The  practice  of  allowing  employees  of  the  Municipal 
Railway,  particularly  platform  men,  to  continuously  engage 
in  other  occupations  during  their  hours  off  duty  would 
render  them  unfit  and  unsafe  to  properly  perform  their 
legitimate  duties,  end  will  work  againsy  the  best  interests 
of  the  Municipal  Keilway. 

During  ti,  es  of  Emergency  we  quite  often,  on  very 
short  notice,  are  compelled  to  call  upon  our  pletform 
men  to  make  changes  in  their  scheduled  hours.  Should  these 
men  be  allowed  to  engage  in  other  occupations,  it  would 
place  us  at  a  great  disadvantage." 

0  PMIOJ  . 

You  desire  to  be  advised  if  Conductor  F.  Eshelman  may  be  sus  - 

pended  for  the  cause  mentioned  in  Mr.  Boeken1 s  letter. 

Section  12   of  Article  XIII  of  the  Charter  provides  that  no  person 
employed  in  the  classified  Civil  Service  shall  be  removed  or  discharged 
except  for  cause  upon  written  charges  and  after  an  opportunity  to  be 
heard  in  his  own  defense.  The  section  theb  goes  on  to  orovide  the  method 
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and  procedure  to  be  followed  in  the  trial  and  discharge  of  an 

employee  under  the  protection  of  Civil  Service. 
The  last  sentence  in  that  section,  however,  provides  that  "the 
provisions  of  this  section  shall  not  epply  to  persons  employed 
in  the  operating  department  of  any  public  utility."   Under  this 
provision  therefor,  an  employee  in  the  operating  department  of 
a  public  utility  may  be  discharged  for  any  cause  which  in  the 
opinion  of  the  Board  of  Public  .  orkrs  justifies  the  Board  in  making 
the  discharge.  He  is  not  entitled  to  a  trial  as  other  persons 
employed  in  the  classified  Civil  Service  are  entitled  under  the 
provisions  of  Section  12.   What  cause  shall  exist  justifying  the 
discharge  of  a  person  employed  in  the  operating  department  of  a 
public  utility  is  a  matter  wholly  within  the  discretion  of  the 
Board  of  Public  orks,  and  the  Board  is  not  required  by  the  Charter 
to  assign  particular  reasons  for  the  discharge.   I;;  this  respect 
the  Bq&t&i  .ccu'ies  the  game  posltiM        ead  of  en^   department  not 
under  Civil  bervice.  In  the  employment  of  persons  employed, hor ever, 
in  the  operating  department  of  »  public  \itility  tiie  Bovrd  is  ^overDed 
by  the  provisions  of  Article  XIII  of  the  Chart  ex 

The  reasons,  therefore,  assigned  in  the  communication  of 
Mr.  Boeken  for  the  indefinite  suspension  for  a  period  not  exceeding 
thirty  days  of  Mr.  Eshelman,  if  concurred  in  by  your  Honorable  Board, 
would  justify  your-  Honorable  Board  in  suspending  or  discharging 

Mr.   Rshelman. 

Respectfully, 

City  Attorney. 

B       II  Off  PUBLIC   .  OROU 


3t,nuuT,  J . 
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Dear  hlr:- 

I  em  in  recsipt  of  «,our  eoimr  anient  ion  of  Jenuery 

lb, 1920,  as  iolio-.'s: 

"A  question  has   >.<evi>  raised  as  to  v 
constitutes  a  bowling  illey  within  the 

jtionlS  01  oe  nuiaoer 

LI     {  .  J.UL'/. 

I  the  word  fclley,    xor  license  piuvoses, 
mean  a  single  runway  or  docs  it  include 
a  double  runway'    M  B]  laloa  0?    this     uestion 

Prior  to  the  passage  of  Ordinance  ;  o.3361,Uew  Series* 
Ordinance  ilo.7£>0  pi'ovided  thet  WfWJf  person,  firm  or  eo  -poration 
twill  fa,   leasing,  maintaining  or  conauotin,  I  lley, 

shall  pi  arm*  oi  five   uo litre  {or. 

Seotion  10  o±  brilnnm  proviues  as  follows: 

y  person,   lira  or  eeryoratioa  .  , 

leasing,   m  ir.U  ir,in,    01   ec  a   ling 

1   -            I       s|   •  license  of  five  (b)  o-ollurs 
per     uarter  per  tlley  therefor." 

It  is  clear  thct   vhe  words  ".ycr  1  lic^  "  were 
intends a  t  .uot   cut    ...at  eaoh  separate  runway 

constitutes  en  alley     ithin  the  .leaning  ox   one  2&tt«fiM  ordinance. 
You  ere  therefore  advised  that  you  aoriaso  i  to   to&lstt  five 

u0lit»rs  per  quarter  upon  eaoh  nWMj  is  played 

in  a  public  cowling  oliey  in  tho  Oit,>   und  Bounty. 

He epect fully, 

Jit,,         hLO 

OR. 


*r 


February  2,  1920. 

SUBJECT:  Appointment  of  Sealer  of  3-15 

nts  and  Measures.  '  " 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an 

opinion  of  January  27th,  1920,  which  reads  as  follows: 

"The  Board  of  Supervisors  yesterday  adopted 
a  Motion  by  Supervisor  Power,  requesting  your  opinion 
as  to  the  legality  of  the  appointment  of  a  Sealer  of  Weights 
and  Measures  heretofore  made  by  the  Board,  and  whether 
or  not  the  appointment  must  be  made  anew. 

You  are  familiar  with  the  correspondence  by 
the  Civil  Service  Commission  on  this  matter.  If  you 
desire  copies  of  same  I  will  supply  them." 

The  communications of  the  Civil  Service  Commission 
referred  to  in  your  request  are  the  following: 

1:   Conmuni cation  under  date  of  Dec.  IS,  1919 
informing  your  Honorable  Board  that  um'er  the  rules  of  t 
Civil  Service  Co  mission  the  position  of  sealer  of  weights 
and  measures  was  a  promotive  one  and  as  an  eligible  list  had 
not  at  that  time  been  established  for  this  class,  the  vacancy 
would  have  to  be  filled  temporarily  by  the  appointment  of  one 
of  the  Civil  Service  Deputy  Sealers,  to  remain  in  effect  only 
until  a  promotive  examination  was  held. 

2:   A  communication  under  date  of  Jan.  14,  1920, 
advising  your  Board  that  the  temporary  appointment  of  Andrew 
J.  Gallagher  as  Sealer  of  Weights  and  Measures  was  contrary 
to  the  rules  of  the  Board,  inasmuch  as  a  prior  autnorization 
had  not  been  secured  from  the  Civil  Service  Commission. 
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3.  A  communication  of  Jan.  20th,  advising  your 

Honorable  Board  that,  at  a  meeting  of  the  Civil  Servioe 
Commission,  the  Commission  amended  its  classification  with 
regard  to  the  Sealer  of  Weights  and  Measures  so  that  the 
position  is  now  subject  to  an  open  examination  instead  of  a 
promotive  one;  also  advising  your  Honorable  Board  that  per- 
mission was  granted  to  make  a  temporary  appointment  not 
exceeding  thirty  (30)  days  from  Jan.  19th,  1920  and  that  a 
new  requisition  for  permission  to  make  a  tenporary  appointment 
in  the  office  of  Sealer  of  Weights  and  Measures  would  have  to 
be  secured  from  the  Civil  Service  Commission  at  the  end  of 
each  month  until  an  examination  is  held  and  a  permanent 
appointment  made. 

4.  A  communication  under  date  of  January  31, 

1920  which  reads  as  follows: 

"Supplementing  our  communication  to  you  of 
January  20,  1920,  we  beg  leave  to  state  that  as  no 
appointment  has  as  yet  been  made  under  our  authorization 
of  January  19,  1920,  said  authorization  will  permit  you 
to  make  at  your  discretion  a  temporary  appointment  to 
the  position  of  Sealer  of  Weights  and  Measures  to 
remain  in  force  for  a  period  not  exceeding  thirty 
days  from  February  2,  1920,  but  only  until  a  regular 
appointment  can  be  made." 

In  view  of  the  last  communication  of  the  Civil 

Service  Commission,  the  question  wh ether  the  appointment  made 

by  the  Board  of  Supervisors  of  Mr.  Gallagher  is  a  legal  one, 


Is  mv  *  soot  fMstlom  La&smeb  mm  tkm 

To«  are    \  j>T9 far*  «1t1m4  t*»t  ttvUt  tiw 
tecislaa  «f  ic.«   Ciril  ierrie*  PbiI— 1— .  &*   ■■  —  i    l»U4 

a  mv  tevonr/  apfttistwat. 

mpiitfilly, 

City  Att 


too 

February  7th,    1920. 

Dear  Sir: 

I   n  in  receipt    of  your  communication  of  the   2nd  inst., 
in  reference  to  the  ordinance  which  was  approved  and  passed  by  the 
Board  of  Supervisors   increasing  the  pay  of  the   copyists  employed 
in  the  Recorders  off  ice -provided  the  work  performed  was  more  than 
a  certain  number  of  folios  for  eight   hours  work.     You  requested 
my  opinion  as  to  whether  you  should  audit    the  extra  compensation 
demands  now  in  your  hands. 

She  extra  pay  provided  for  in  the  ordinance  in  question 
ie  for  a  period  of  two  months  from  the  date  of  the  passage  of  the 
Ordinance,      The  Ordinance*   in  my   opinion,    is  a  valid  one,    and   I 
advise  you  that  the  demands -or  the  extra  compensation  provided  for 
by   the   ordinance   should  be   audited  by  you. 

Respectfully, 

City  Attorney 

AUDITOR. 


wm/i 
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February  6th  1920. 


Sir: 

I  am  in  receipt  of  your  communication  as  follows: 

"The  Merchants  Ice  Delivery  Company  has  made 
objection  to  the  classification  of  their  ice  watrons 
as  "box  wagons,  within  the  meaning  of  Ordinance  #4426, 
Hew  Series. 

Will  you  kindly  define  for  this  office  what 
constitutes  a  box  wagon  within  the  meaning  of  the  law?" 

The  ordinance  in  part  reads  as  follows: 

"TRUCKS  AND  WAGONS. 

Section  61,  Every  person,  firm  or  corporation 
owning  any  truck,  box  wagon,  tank  wagon,  hay  wagon, 
lumber  wagon  or  other  vehicle,  whether  drawn  by  horses, 
propelled  by  motors  or  used  as  a  trailer,  shall  pay  a 
license  therefor •" 

There  is  no  legal  definition  of  a  box  wagon,  nor 
is  there  a  definition  in  the  standard  dictionaries.  We  are 
left  to  the  general  signification  of  the  term  as  used  in 
this  City,  i.e.  any  wagon  with  the  bed  or  body  thereof  sub- 
stantially and  permanently  enclosed,  as  distinguished  from  a 
truck,  tank  wagon,  hay  wagon,  or  lumber  truck,  as  those  terms 
are  used  in  the  ordinance  in  question.  It  is  my  opinion  that 
the  ice  wagons  in  general  use  in  this  City  and  County  were 
intended  to  be  covered  by  the  ordinance. 

Respectfully, 

TAX  COLLECTOR.  City  Attorney. 

CP/MP 


°\~n 


mi 


February  27,192C> 


7 


C 


SUBJECT:  Liability  of  Proposed  Ordinance 

Requiring  Inspection  of  Businesses 
Dealing  in  Certain  Commodities  and 
Imposing  an  Inspection  Fee. 


Gent^emen:- 


follows: 


I  &t.  in  receipt  of  your  request  for  an  opinion  as 


"By  direction  of  the  Joint  Committee  on 
Finance  and  Judiciary,  I  am  referring  to  you  a 
copy  of  a  proposed  ordinance  introduced  by 
Supervisor  McLeran,  entitled  -  "Requiring  an 
inspection  of  all  businesses  and  occupations 
dealing  in  food  or  medicinal  products  or  inflam- 
able  or  combustible  materials  and  structures 
wherein  such  business  may  be  conducted  and 
imposing  an  inspection  fee  for  the  purpose  pf 
defraying  the  cost  of  such  inspection, "  with 
the  request  that  you  furnish  the  Committee  with 
an  opinion  as  soon  as  possible  as  to  whether  or 
not  this  ordinance  would  be  legal  if  adopted. 

You  are  also  requested  to  advise  the  Committee 
a 8  to  the  powers  and  limitations  of  the  Board  of 
Supervisors  in  passing  license  laws  for  the  purpose 
of  raising  revenue  and  those  intended  for  regulation. 
Supervisor  Wolfe  indicated  to  you  verbally  at  yester- 
day's meeting  of  the  Joint  Committee  on  Finance  and 
Judiciary,  more  in  detail  just  what  information  the 
Committee  desires  to  receive  from  you." 

OPINIOU. 


Subd.15,  Seel,  Chap. II,  Art. II  of  tne  Charter 
empowers  the  Board  of  Supervisors: 
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"To  impose  license  taxes  and  to  provide  for 
the  collection  thereof;  but  no  license  taxes  shall 
be  imposed  upon  any  person  who,  at  any  fixed  place 
of  business  in  the  City  and  County,  sells  or  manufactures 
goods,  wares  or  merchandise,  except  such  as  require  per- 
mits from  the  Board  of  Police  Commissioners  as  provided 
in  this  Charter,  n 

1.  This  Ordinance  is  clearly  invalid  and  contrary  to  the 
above  quoted  provisions  of  the  Charter  in  that  it  attempts  to  impose 
a  license  tax  upon  the  class  of  persons  exempted  therein. 

2.  Under  the  provisions  of  the  Charter  above  quoted  the 
Board  of  Supervisors  has  the  power  to  impose  a  license  tax  either 
for  regulation  or  for  revenue  or  both  upon  any  business  other  than 
that  class  of  business  specifically  exempted  therein  and  as  to  such 
businesses,  that  is  businesses  of  persons  selling  or  manufacturing 
goods,  wares  or  merchandise  at  a  fixed  place  of  business  in  the  City 
and  County,  your  Board  has  no  power  to  impose  license  taxes  either 
for  regulation  or  revenue  except  upon  those  businesses  hi  eh  are 
required  by  the  Charter  to  get  permits  from  the  Board  of  Police 
Commissioners. 

It  is  therefore  immaterial  whether  an  ordinance  imposing 
a  license  tax  imposes  the  tax  for  revenue  or  regulation  or  both,  Ii 
the  tax  is  imposed  upon  the  exempted  class  it  will  be  invalid,  in  all 
other  cases  it  will  be  valid. 

Respectfully, 

City  Attorney. 
BOARD  OF   SUPERVISORS. 
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February  ^7,1^0. 


1  .'i :  Monthly  Allowance  for 
Aid  of  Exempt  Firemen 
May  be  Increased. 

Gentlemen :- 

I  am  in  receipt  of  ,,oux  i cat ion  in  whioh  you 

ask  my  opinion  on  the  •  uestion  oi  the  legality  of  increasing  the 

-nthlj   i  llowanoe  to  the  exempt  firemen  who  served  in  the   Voluntary 
Fire  Department  from  twenty-five  dollars  per  month  as  now     rovided 
in     ection  6  of  Ordinance  ifo.938,   approved   Jul,,   ^9,li;Oi5,   to  seventy- 
five  dollars  per    lonth, 

IHIQK. 
subdivision  36  oi  Chapter  II  of  article   II  of  the  Charter 
is  88  follows: 

"Subject  to   the  provisions,   limitations  sat 
reuur  lotions  in  ti.is  charter  contained,  x 
Board  oi     u  wrvisors  shell  have   power    'to  allow 
not  to  exceed  the  sura  of  five  thousand  dollars 
a  year  lor  the  relief  of  aged,   indigent  u# 
infirm  exempt   firemen,  who  served  in  the  Voluntary 
Fire  Department   between  the  ^ears  1850  i  nd  1866*    % 

In  pursuance  of  this  authority,  the  Board  of  Supervisors 
adopted  Ordinance  938,  whioh  provides  for  the  appointment  by  the  Mjjt 
of  a  board  of  five  trustees  for  the  disbursement  of  the  exempt  Fire- 
wen's  belief     ppropriation  for  the  organization  of  the  Board. 

'J hat  portion  of  Section  6  which  we  are  now  concerned  with 

is  as  follows: 

"The  relief  for  disability  Shall  in  no   case 
exceed  the  sum  of  twenty-live   dollars  per  month 
to  any  member* " 
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Subdi vision  36  of  Chapter  II  ,  Article  II, above  quoted, 
maJcea  no  restriction  or  limitation  on  the  amount  which  may  be  paid 
monthly  to  any  exempt  fireman.  The  only  limitation  contained  therein 
is  as  to  the  total  amount  of  money  which  may  be  appropriated  annually 
by  your  Board.    The  limitation  in  Ordinance  lto.928  as  to  the 
monthly  amount  an  exempt  fireman  may  receive  is  one  created  solely 
by  ordinance  and  is  therefore  subject  to  amendment. 

I  therefore  advise  you  that  your  Board  may  legally  amend 
Section  6  of  Ordinance  lfo.938,  increasing  the  onthly  allowance 
provided  the  total  yearly  expenditure  xor  the  aid  of  exempt  firemen 
does  not  exceed  Five  Thousand  Dollars. 

He spect fully, 

City  Attorney. 

BOARD  OF  SUPERVISORS. 


Subject:      regality  of  Proponed   Sale 
of  Water  &  School  Bonds. 
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liarch  8th,    1&20.  O  g*Q 


Gentlemen: 

I   am  in   reeeipt   of  your  request  embodied   In  Besoluticn 
No,    17682   (New  Series)   as   follows: 

that    the   City  Attorney    be  zed   to 

furnish  this  Board   with  a  written   oMnion   »•  to   whether  or 
not   4*e   have:  ;W    to   snter  Into  en  agreement  with 

bankers  and   tone   houses  to  well  to  them  our  Municipal  Bonde 
at  par  and   offering  to  invent    the  proceeds   of  the  sole   in 
Government   securities  above   the  iiorkst   price." 

The   aubst&nee  of  the  proposition  a«  set    out  in  your 
request   ie  thie:    -       I  he   City's   water  and   school    Mail  now  on   sale 
at  the  Treasurer's  9i  lad  no  purchasers  for  the   reason  that   under 

the   previsions   of   CecLior.   10    of  Article   331   ©f  the   Charter,    the   City's 
bonde   cpnnct   M   Mid    for  Isen    than   par  and  accrued    interest   and  at 
the   present  market   run.  bonds  bearing  4$$  intereet   are   now 

offered   for  Ml*   and  are   beinj;   sold  at    .  evvral  points  below  par.      It 
has  been  proposed   to   the    Hoard   o.f  iiupt:rwisor»  that  in  order  to   sell   a 
sufficient   amount  of  water  and   selboel    ^cn^    t  B    c-rry   en  work   now 
beiru,   prosecuted  in  the  mntali   .ii  vision  of  the  t  chy  project 

and  contemplated   school    I  n»t ruction   for   the  next  /pm-,    that 

the   city   solicit    offers   substantially  Mi   iollovs:       "The   city   will 
receive  and   consider  offers   to   eell    tt  fcgr    five  million  dollars 

Of  government   securities,      'ihe   city   will   accept   beet   offer  provided 
the   seller  of  tne  gov*  -luce  a 

purchaser  for  ^3,500,000   of  water  Mid   .?1, 500,000   of  school   bonds   at 
par  and   accrued   interest,    the  city   reserving   the   right    however  to 
reject    any  and   all   offers."     Under  tMe    plan, . the    i^ney  used    to  pur- 
chase  the  (revernraent  securities   would  be   the  prooeeds   of  tne   sale   of 
the  |5,000,000  of  the   City's   bonds  and   it    if   of   course  contemplated 
that    the   pe.rty   offering  to   •«]  m   uecuriti#fl      oul.i    fix 
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his  price  at  the   same  amount  abore  the  market  price  of  the 
gorernment    securities  as  the   city's  hends  are  below  par  on  the  market. 
In  other  words,    if  the  gorernment   securities  were   selling  for  ninety 
en  the  market,    or  ten  points  off,    and  the  city's  4j#  bonds  were 
ninety-three  or  seren  points   off,    then  the  price   that  the   city  would 
pay  for  the  gorernment 's  securities  would  he  ninety   seren,    or  seren 
points  ahore  the  market.      In  this  way  the  loss  that  the  purchaser 
would   suffer  on  the  City  "bonds  "because  of  their  being  worth  lees  than 
par  en  the  market    would  be  absorbed  in  the  profit   he  would  make   en 
the  gorernment  securities.     As  the  cash  is  needed  throughout  the  year 
the  gorernment    securities  would  be   sold  by  the  city  at  the  market 
price  at   the  time   of  sale  unless   a  contract  were   secured  at  the  time 
the  transaction  was  made  fer  a  fixed  price   or  unless  the  gorernment 
securities  were  immediately  resold  and  the  proceeds   reinrested  in 
Treasury  Certificates  which  do  not    fluctuate  materially  in  price.  An 
alternatire  proposition  has  been  suggested  to  me  that  the   city  itself 
purchase  with  any  existing  surpluses  it   now  has  these  bonds  and  re- 
sell  them  at  market  and   charge   the   discount  to  the  bond  accounts. 
These  propositions  may  be  stated  in  different    rerbiage  or  form  but   se 
far  as  the   legality   of  the  transaction  is   concerned,    it  would  be 
controlled  by  the  same  legal  considerations. 

OPINION: 
Legal   csler  to  the  pro   osed  transaction   is   found  in   Section   2, 
Chapter  III   of  the   Charter  as  last  amended  in  1916.     This  section 
prorides  the  duties  of  the  treasurer  with  reference  to  the   city's 
moneys.      It  authorises  the  depositing  of  money  of  the  city  in 
licensed  banks  upon  security  and  concludes  in  part  as  fellows; 
"Nothing  in  this  section   contained  shall  prerent  the  6ity  and  County 
from  buying  bonds  or  otherwise  inresting  its  money   in  any   aanner  now 
prorided  by   law  or  this   Charter."   Jai  act    of  the  Legislature   approred 
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April   23,1913   (Statutes  of   California,    1913,    page   76)   known  as  Act   No. 

f 290- A,    provides, 

"Any   County,    city   and   county,    or  incorporated    city  or 
town  which  now  has,    or  hereafter  shall   hare,    any   surplus  money   in  the 
treasury    thereof,   not  required   for  the  immediate   necessities   of  the 
said   county,    city  and   county,    or  incorporated   city   or  town,    is  hereby 
authorized  to  invent    such  portion  of  any  such  surplus  as  to  the 
governing  body  of  the   said  county,    city  and   county,    or  incorporated 
city  or  town  may  be   deemed  wise   or  expedient  in   any  bonds   already 
issued   or  hereafter  issued    by   auch   county,    city  and  county,    or  in- 
corporated city  or  town   respectively ,    or  in  bondo   already    issued  er 
hereafter  issued  by   any   sehool   district    situated  in  whole   er  in  part 
within   the   limits  of  such  county,    city   and  county,      r  incorporated 
eity  or  town,    or  in  bonds  already   iesued   or  hereafter  issued  by  the 
State   of  California,    or  the  United  States,    and   such  investment  may 
be  made  by   direct   purchase  of  any   issue  of  bonds,    or  part  thereof, 
at  the   original   sale   of   such  bonds,    or  by   the   purchase   of   such  bonds 
after  they  hare  been  thus  issued.     Any  bonds  thus  purchased  and  held 
may,    from  time  to  time,   be   sold  and  the  proceeds   reinvested  in  bonds 
as  abore  provided.      Bales  of  any   bonds  thus   purchased   and  held  shall, 
from  time  to   time,   be   i  -->de  in   ee^non  so  thr-.t   the   proceeds  may  be 
applied  to  the  purposes   for  which  the  money,    with  which  the  bonds 
were   originally  purchased,   was  placed   in  the   treasury   of  the   county, 
eity   and   county,    or  incorporated   city  or  town." 

Section  10   of  Article  XII    of  the   Charter  in  part    reads: 

W 

"The  proceede  of  any   sale   of  bends  shall   be   plseed  in  the 
treasury   to  the   credit   of  the   proper  fund  and    Bhall  be   applied  ex- 
clusively   to  the   purposes   and  object  mentioned  in  the  ordinance 
authorizing  their  issue  until  the   objects  are   fully  accomplished," 

and  further  declares  that  the  price  for  which  the  bonds  of  the  city  ean 

be   sold   "shall   not  be   less  than  par     and  accrued   interest". 

So  far  as   the  use   of  proceeds  of  bond   sales    "not   required 

fer  immediate   necessities"   is   concerned,    I  am  of  the   opinion   that  they 

may  be  invested   temporarily   in  accordance  with  the   provisions  of  the 

Aet  ef  the  Legislature   of  1913  and  that   the  provisions  of  Section  10 

ef  Article  XII    do  not    prohibit  that   investment   fer  the   reason   that 

the   section  governs  the  ultimate   disposition  of  those  proceeds  and   does 

net   relate   to  their  safe   keeping  or  investment    pending  their  final 

expenditure.      Likewise   I   am  ef  the   opinion   that   securities  ourehased 

»    in  aecerdance  with  the  Act    of  1913  may  be   Bold   at    the  mnrket    nrice  at 

which  they  are   at  the   date   of  sale   for  the    rea.  on   that    otherwise  the 

purpose  ef  the  Act   would  be  defeated,    namely,    that    the   funds  may  be 
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preserved   in  securities  until  the   necessity  for  their  expenditure 

arises.      If  they    coulr*   not  he   disponed   of  when   that   necessity  arises 

because  their  raarket    value  had  decreased  after  their  purchase  the 

entire  purpose  of  the  Act    would  be    circumvented. 

->he  most   serious   question   involved  in  the?  proposed  trans- 

action,    as  outline1,    is  whether  the  proposed  purchase  of  government 

so 
securities   is   not /in  separately   coupled  with  the   sale  of  the  city's 

bonds  as  to   result    in  the   sale   of   the  latter  at  less  than  par  in 

contravention  of  Section  10   of  Article  All   sf  the  Charter. 

If  proceeds  of  the   sale  of  bonds  not  required  for  "immediate 
necessities1*  were  invented  in  good  faith  in  government,   state  or 
municipal   securities,   the  transaction  in  ray  opinion  would  be  legal 
even  thou   h  a  loss  should  occur  t  o  the   city  when    k  .-base*  se- 

curities were   cold.     Im,    however,    it   is  proposed   in  one   transaction 
to   absorb  a  discount   of  City  bonds   although  ostensibly   they   are    sold 
at  -->ar. 

Owing  to  the   seriousness  of  tie    rue  «t  ion   involved  and  the 
pre»sing  necessit--    :or  the   snle   of  the   City»o  bonds,    I   submitted   the 
matter  te  Mr.   John  C.   Thomson  of  New  York  City  who   is  engaged  by  the 
City  to   pass  upon   the  legality   9t  both  the   water  *md   school   bond 
issues  and  furnish  ts  the  purchasers  of  these     bonds   a  certificate  of 
their  legality. 

Unless   of   course  he   should  approve  of  the   transaction  and 
would   furnish  to  th  aser  of  the  bonds  that    certificate,    no   one 

woulrf   purchase  them,    and  even  UsMsgh  a   ©urchaoer  coulf'   bo   found,    the 
fact  that      r.   xhomsen's   eertificate  was  not   furnished  would   vitally 
affect   further  sales   of  the   City's  water  and   school   bonds  as  well   as 
the  market      rice   of   out  standi  ng    i-ondi   of  the   same   issues.     Copies  of 
lelegraias    sent  by  me  to   sir.   xhomsen   anr!   hie   replies  are   herewith 
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no 

Jroa:  Mr,  Thomson's   replies  it   will   be   se*n  that  he  will   not 
approve   of  the  plan  as  proposed  unless  the  proposition  has  heen 
favorably   passed  on  hy  the   Courts   of  this   State  in   a  test   case   raising 
all    the   legal    questions  involved.        In   the    conclusions   reached   by 
idr.  Thomsen,    I   concur.      If  the  Board  of  Supervisors  dee;as  that  ae  a 
matter  of  policy  the  transaction  should  he  consummated,    if  legally 
permissible,    I   reco.ijnend  that    a  ease  he  presented  to  the   courts  in- 
volving  its  legality.      I   see    no   improprJ  ety   of  the  Board  so  proceeding 
if  it    deems  it  advisable,    for  if  it  be   considered  proper  policy  under 
our  present   financial    conditions  and  the  great  urgency  of  completion 
as  soon  as  possible,  the  m  untaln  division  of  our  let  en  H  tchy  project 
and  the   construction  of  new  schools,    to   dispose   of  the  water  and 
school  bonds  as  proposed,    the    questioned  legality   of  the  transaction 
should  be   speedily  determined. 

In  MM,   ihomsen's  telegram  of  March  3rd,    he   suggested   the*   if 
feasible,   the   city   use   any   su   plufi^uit   now  has    (which  he   later  states 
may  he   constituted  from  the  proceeds  of  bonds  already   sold  and  not   re- 
ouired  for  immediate   use)    in  the   purchase   of  water  and  school   bonds 
under  the  authorisation  of  the  Legislative  Act  of  1913.     The   city  may 
thereafter  dispose  of  them  at    marVrt   but    he   ?xill   not  approve    of  any   con- 

Lttaui    or  indirect  action  which  would  charge   the  loss   in  advance 
to   the  bond  accounts,      whether  the  plan  is  a  feasible  one   or  not    is 
a  matter  for  your  determination. 

Respectfully, 

City  Attorney. 

hOAiii)  of  sujmrvisoks: 


ol/im 
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"Mr.   John  G.  Thomson,  ttarah  1,1920. 

1619  8  ;uiteble    3ui.  ding, 
120  uroadway,Xfew  York. 

City  has  on  sale  over  counter  three  and  one 
half  million  dollars  water  and  one  and  one  half  million  dollars 
sohool  bonds*     Git,,    b  oposes  to  sell  water  and  sohool   bonds 
at  par  and  accrued  interest,   the  proceeds  of  which  will  carry 
on  .etch  uetohy  and  sohool  woric  for  one  ^ear  to  be  expended 
throughout  year.      Supervisors  considering  this  proposition: 
i   mediately  u  on  the   scle  of  the   five  million  dollar  bonds  to 
invest  proceeds  of  same,   as  hereinafter  indicated  in  proposal 
to  "bondholders,   in  G  >vernment  securities  under  authorization 
of  section  two,   chapter  two,   article  three  of  the  Charter  and 

ot  of  the  legislature  of  nineteen  thirteen  designated  in 
General  Laws  of    California  as     ct  number  twelve  hundred  end 
ninety-A*  s money    ^s  required  during  yesr  for  water  and 

school  purposes  government  securities  will  be  cold.     The  price 
to  be  paid  ■  -  rnrnent  securities  to  be  of  same  amount  t  bove 

market  value  of  Government's  88  City's  i.unicipels  ere  below 
par  on     resent     e  ket.     The  proposal  by  supervisors  to  bond 
purchasers  to  be   substantially  this:  "The  City  expects  that  on 
a  certain  date     'naming  it)    it  will  have  a   surplus  of  live  million 
dollars  and  the    City  will  receive  and  consider  offers  of  holders 
of  united  states  Government  securities  to   sell  to  the  City  five 
million  dollars  of  government  securities*     The  01%)  will  acoept 
best   offer  provided  the   seller    will  produce  a  purchaser  for  five 
million  of    oiniuipal  Bonds  at  par  and  accrued  interest  now  on 
sale  at  counter,  the  City  reserving  the  right  however,   of 
rejecting  any  and  all  offers   •  The  anticipated  surplus 

referred  to  will   be  the   proceeds  of  the   sale  of  the  five  million 
dollars  of  water  mi  school  bonds*     Should  the  City  desire  to 
roceed  with  this  transaction  we  contemplate  court   proceedings 
in  superior  Court  only  'with  a  stipulation  of  weiver  of  appeal 
to  test  the  validity  of  the  transaction*       In  your  opinion  oan 
transaction  be  legally  consummated  as   proposed  and  if  City 
consummates  this  transection  and  court  j.pproves  of  its  validity 
will  ^ou  furnish  to   tks    uirchasers  of  the  municipal   bonds  your 
usual  certificate    -rovided  the  general  additional  data  required 

, ou  proves  satisfactory  to  you.     Please  reply  as  soon  as 
possible  as  matter  is  urgent*       lso  wire  when  I  may  expect 
reply . 

.  LIL.L.City  .ttome 
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"Geo. Lull 

City  ,.ttorney,San  .rencisco. Calif .  *ew  Yor*,*.Y.Mar  ,,19*. 

not   be  able  to  sCoye^roBoLf eS8nt  ln?r;"*°n  ^  that  I  will 
definitely  tomorrow^     Proved  bJISS^  ^  Wil1  advi8e  ^u 
or  condition  of  sale  of   D?nde  resuSi™  ^^  t0   be  6  **** 
par  irrespective  of  other  ?onSide^atioLln  "^  *   lGSS  than 

JOHiJ  C  .   THOMSO^  .  " 

"Mr.  John  0.  Thomson 

1619  Suitable   Building-  &Ul  -sco. March  2,1920. 

120  Broadway, Hew  York.    * 

for  reason  if^ork'on  ?^ls°now°L?f  °h  He?0hy  ^ect   c^tical 
on  account   of  lac*  of  Ss  l^LT^^*1**  on  is  sh**   down 
project.      If  you  are   un?blf  t„  »  setback  will   be   ;;iven  to 

would  welcome  an/eup^s?inri?hffPr0Ve  °?  Pr°P°sal  as    .ade  we 
of  course  ore  arare  thot  in    -  22  my  relieve  situation.     You 
until  next   "  uary?       rLL     fV^?3^  can  bec°™>  effective 
Carter  and  l.Sffiti^Tl^S1^doton5'Sa?J  g"*«f*  that6 
in  price   Citj  may  pay  for  s^nWH.!  k  a°  not   limit  supervisors 
securities  were  bought   at  Set   Jr?J0^  "X%i  ^pluses.   If 
could  be  made  to   PlSn  tSerSo^S  ^wiSJ^™?4?1  f^  n°  obJec*i°n 
price  the*   con  pay  there   is  no   i^f ?  Ii? orf  not    oeing  limited  in 
solely  a  questioVof  policy.     I  elSes^™  i°f  ?°   PU"  "   bein* 
for   reason  that  unless  you  oonreva*  ?1   «°   ??inion  on  question 
-n  alternative  proportion  Sel?en  ?S+S^^°n  IVi11  not    be  m£de. 
to  Legislative  Art S  pur chase  with  ?i Iff *  Clt*    it8elf  Pursuant 
now  on  sale  at   counter^anl  £.££  JE!  J?6  ^J*8  Water  bonds 
discount  to   bond  account     Your      in  IL"8^*  and  ohar^ 
proposals.  *       our  °-l,inion  is  requested  on  both 

G^OKGE  LULL, City  attorney." 

"Geo.   Lull, 

City  Attorney,  w       v 

San  tfraneisoo.Ctiif.  iiew  York.lf.Y.  March  2,1920. 

contemplated  co^Tp^cL^nlsf6  flS'lSl?  °™Qt  *2  °* 
mandamus  or  injunction-     r}?f   *       Z       U   oe   ^uo  warranto, 

in  action  brought  against tLmT  SEv'So*8*"   t0   raiSe  *Uestion 
price-  6  tilem  b'   olty  t0  recover  contract  purchase 

JOHK  g,    THOMSON." 
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"John  C.  Thomson,  San  Francisoe, March  End, 1920. 

ii^ui table  :3uilding, 
Hew  York.H.Y. 


Plan  is  after  offer  suhmitted  and  aoceptanoe  had 
for  purchaser  to  refuse  to  proceed  on  grounds  uncertainty 
as  to  legality.   3oth  parties  to  submit  to  Court  agreed 
statement  of  fects  under  Civil  Procedure  eleven  thirty  eight 
and  agree  that  remedy  if  proceedings  are  held  legal  shall  be 
specific  performance  decree  against  purchaser.  If  you  prefer 
I  assume  suit  could  be  mandamus  against  Treasurer. 

GEORGE  LULL, City  Attorney." 

Hew  York,!.7.*.  March  3,1920. 
"George  Sull, 
City  ttorney, 
San  Francisco, Calif . 

Referring  to  your  telegrams  could  only  approve  proposed 
transaction  when  supported  by  a  clearly  valid  and  binding  final 
judgment.   V;ould  not  care  to  approve  same  on  judgment  rendered 
on  agreed  statement  under  flivil  frocecure  section  eleven  thirty 
eight.   If  City  has  surplus  money  in  Treasury  not  required  for 
immediate  necessities  and  will  authorize  purchase  bonds  there- 
with I  will  give  ray  approval  upon  proceedings  for  such  purchase 
and  certificate  of  Treasurer  that  investment  made  and  par  and 
accrued  interest  credited  to  bond  fund.  Purchase  must  not  be 
complicated  by  previous  or  contemporaneous  agreement  to  sell 
such  bonds  or  by  direction  that  bond  fund  make  good  any  loss  on 
resale  and  bonds  must  be  in  Treasury  when  my  opinion  given. 
Thereafter  they  can  be  sold  fiom  time  to  time  as  way  be  required. 
This  course  seems  to  ue  clearly  legal  under  Acts  nineteen 
thirteen,  page  seventy-six  and  last  sentence  of  section  two, 
chapter  four,  article  four,  City  Charter.   Is  this  arrangement 
possible?  If  this  course  not  feasible  please  advise  what  other 
form  of  court  proceeding  will  be  acceptable  to  parties  interested. 

JOHH  C  THOMSON." 
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"Mr.  John  G.  Thomson,  ban  Francisco, March  </,1920. 

1619  equitable  Building, 
120  Broadway, Kew  York. 

Does  your  statement  "thereafter  they  can  he  sold  from 
time  to  time  as  required  "  mean  sold  at  arket.  Y.ould  mandamus 
proceedings  in  Superior  Court  as  to  transaction  suggested  in 
my  first  telegram, whi oh  would  be  allowed  to  become  final  by 
stipulation  of  waiver  of  appeal,  satisfy  you?  If  not,  would 
mandamus  proceedings  in  Court  of  Appeal  under  its  original 
jurisdiction  satisfy  you?   Mandate  to  be  directed  against 
Treasurer  to  deliver  Municipal  Bonds  to  purchaser,  v.ould  you 
consider  proceeds  from  the  sale  of  Llunicipal  Bonds, which 
proceeds  are  not  required  for  immediate  necessities,  a  surplus 
iin  eaning  of  Act  nineteen  thirteen*  In  ^our  opinion  does 
section  ten,  article  twelve  of  Charter  inhibit  investment  of 
oroceeds  under  Statute  nineteen  thirteen1"  V.ill  greatly 
appreciate  your  prompt  reply. 

GB03GE  LULL,  City  attorney." 

New  Yor,  if.Y.  Mar. 5, 1920. 
"George  Lull, 
City  attorney, 
oan  Francisco, Cclif . 

nswerin-;  vire  fourth  in  my  opinion  *et  nineteen  thirteen 
not  only  permits  but  requires  sale  at  market  of  purchased 
securities.  Otherwise  purpose  of  ^et  would  be  defeated. 
Mandamus  roceedings  not  satisfactory  as  judgment  may  only 
decide  that  Treasurer  cannot  question  tuthority  of  council. 
See  Los  Angeles  vs.  Lelsnde,  150  California;  iiarin  Water 
District  vs.  Dolge, 158, Pacific, 187.     Believe  only  effective 
Court  proceedings  is  one  in  wnich  City  snd  purchasers  ore 
adverso  parties  resulting  in  judgment  rendered  at  City's  request 
binding  purchasers  to  pay  price,  best  lorm  is  action  for 
contract  price,   ./ill  gladly  consider  any  other  suggesred 
jourse.  section  ten,  article  twelve,  Charter  only  deals  with 
final  expenditure  or  use  of  bond  funds  xor  different  purpose 
end  does  not  relate  to  safekeeping  or  investment  pending  actual 
application  to  bond  improvement.  Proceeds  bond  issues  mi  in  my 
opinion  be  surplus  under  lot  nineteen  thirteen,  uestion  is  one 
for  decision  of  Board  acting  in  sood  frith  and  with  caution. 

JOffiJ  C*  THOMSON." 
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March  9,1920.     n        . 

i  tI 

SUBJECT:  Power  of  Supervisors  to  Further 
Restrict  Liainte  nance  of  Cattle 
Corrals. 

Gentlemen :- 

I  am  in  receipt  of  your  communication  of  the  &rd 

inst.  as  follows: 

"In  jipril,1919,  the  Hoard  of  Supervisors  passed 
Ordinance  Ho. 4822  (Hew  Series)  'Regulating  the  keeping 
of  beef  cattle  and  providing  a  penalty  for  the  violating 
thereof*.  Section  £  of  this  ordinance  describes  and 
outlines  a  district  wherein  its  provisions  shall  not 
apply. 

Several  months  ago  the  San  i.tateo  Meat  Company, 
la  accordance  with  the  rovisions  of  the  ordinance,  and 
after  obtaining  the  necessary  building  permit  from  the 
Board  of  Public  V/orks  and  securing  the  aj>proval  of  the 
Jotrd  of  Health,  so  far  as  sanitary  regulations  were 
concerned,  built  and  opened  a  cattle  corral  within  the 
'exempted'  district.  Persons  living  in  the  vicinity  of 
the  corral  hsve  protested  to  the  Supervisors  against  its 
presence  there  and  have  requested  that  actio*  be  taken 
to  secure  its  removal.  'J? he  question  has  oeen  referred  to 
the  Health  Committee  for  solution  and  fwur  legal  advice 
is  sought  on  the  following  questions: 

(a)  '..hat  steps  MB  be  taken  by  the  ou  ervisors 
to  cause  the  closing  and  abandoning  of  this  corj 

(b)  Would  a  change  in  the  boundaries  of  the  'exempted' 
district,  so  as  to  place  the  corral  outside  of  the  district, 
bring  about  the  desired  result*?  " 

OPINION. 
Ordinance  Ho. 4822  (New  Series),  approved  April  9,1919, 
provides  that  it  shall  be  unlawful  for  any  >erson,  firm  or  corpo- 
ration to  keep  or  cause  to  be  kept  any  bee*  cattle  within  the 
City  and  County  of  Sen  ,'rai  oisco,  except ing  in  a  certain  area 
prescribed  in  Section  2  of  the  Ordinance. 


It  appears  frem  your  communication  that  the   San  itatso 
Meat  Company  has  built  and  opened  a  cattle  cor,  klM  the 

so-called    •exempted'   district* 

It  is  unquestioned  that  tho   cattle  corrals  \;ithin  the  limits 

of  a  municipality  aiay  be  regulated  and  that   such  corrals  may  be 

confined  to  restricted  areas.     It  is  also  well  settled  that  the 

right  to  exercise  the   police  power  is  a  continuing  one  and  as  has 

been  said  by  the   supreme  Court   or  the   united  Ltates  in  iiobbins  vs. 

Los     ngeles,    49  Law  £d.   p.   169: 

"A  business  lawful  today  may,    in  the   future, 
because  of  the   changed  conditions,   the   ^rowth  of 
population,    or  other  causes,    become  a  menace  to   the 
public  health  and  safety  and  be  required  to  yield 
to   the    public   {-ood.w 

However,   where  a   easiness   subject   to   regulations,   as  this 

business  is,   has  in  conformity  with  law  established  its  business, 

no  arbitrary  or  discriminatory  exercise  of  the    police  power  can 

step  in  and  require  its  discontinuance.     Any  change  in  the  law 

hioh  would  thereafter  maJce   it  unlawful  to   conduct  the    ousiness, 
where  theretofore  it  had  boon  lawful  to   conduct  it,   must  rest  upon 
ohenced  conditions  and  the  necessity  for  the  protection  of  the 
public  health  or  safety  of  the   oommunity. 

If  corrals  in  the  district  in  which  the    oartic  J.er  corral  in 

uestion  is   now  located  have,   by  reason  of  changed  conditions, 
become  a  menace  or    rould   become  a  menace   to   the  pubxio  health  and 
safety,  the  power  of  the    doard  of  Supervisors  to  further  limit  the 
district    dn  which  corrals  may  be  maintained  ,in  my  judgment,  is 
unquestioned,   and  the   iaot  that  an  established  business,   which  had 
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heretofore  been  lawful,   would  liave  to  be  dis continued 
in  this   district  would  not  afi'eot  the   power  of  the  Board  of 
Supervisors  to  Si.iend  the  ordinance. 

oeotfuli,, , 

City  . t tor ney. 


BOARD  OF   SUPERVISORS. 


il.8 

March  22,    1920.  ,  -^ 

Ibubjeet:   Proposed   fern  of  an  (J  Y 

Ordinance  declaring  the  policy   of  I 

the   city  with  reference  to   the 
Hetch  Hetchy  project. 

Gentlemen: 

I   am   in  reoeipt   of  your  communication  of  ]£arch  16th   fre» 

tho   acting  Clerk  of  your  Honorable  Board   in  which  ho   inferno  me  that 

your  Honorable   Boarr*    desires  to  ho  advised  whether  the  1'oard   of 

Supervisors   o&n   submit   to   the   people  an   ordinsr.ee   declaring  the  policy 

of  the    City  with  reference  to   continued  work  on  the   Ketch  Hetchy   project 

in  Tiew  of  the   increased   coat    of   labor,  material*   antf   r.oney   over  that 

cent*   plated  at  vhc   time   the   bende  were   authorised   in  1910  and   alao 

request ir^  mo  to  fr&jne   such  a  propoaal   if  legally  it    can  "be   »c   submitted. 

0?I     T  ; 

j  Jection   13,    Chapter  III  article   aI   of   \,he   Charter  and 

Sectier   2  of  Chapter   IV  of   the   same  Article   respectively    provide: 

isoc.    1?.      Any   declaration  of  policy   or  principle  of 
legislation  may  he   aubmitted  to  the   electors   in   the  manner  pro- 
vided  for  the   sub   ti  si  on  i  cer;    *&(   otaM    approved   by   a 
majority   of  the    voters   voting  at    ar.y   election,    it   shell  thereupon  bo 
tho  duty   of  tho  Board   of    -Juperviscvc   c. .  legislative    bo^y   to 
enact   anordinance   or  ertln  .noes  to   carry   such  nolicies    c  .-   orineipleo 
into   effect,    ewejeet   to  11m                            orovisior.s   ol   Chapter  IV  of 
Article   XI   of  thia   Charter. 

osc.    S,      Any    I  ^e    whicr.   the   3uperVis*rs  are 

empowered  to   pass  may  be   eubuUletf   by   ■  of  vh*>   Board   at    a 

general   election   tr  at    a  s;,..  ..set  ion    sail  Of  for  rpose, 

oaid  election  to    be   told    oot    lens   i  date 

of  the    c   11.      Any   such   I  of 

the   taporvifltra   or   by  tho   I'ayor,    a,  m 

submitted  to  the  Bucceer'  lotto*. 

Under   the   prrvioisns   of  the  so  ,„eet  ions   it    is   I         Uy     .-r- 
aisoiblr;   for  tfcl  rvisor*  to  ft**!*   an 

ordinance   declaring  the  policy   oi  tho   city   with  reference  to   MP/ 
>    matter  as  to   iMitl  |«    i»  within  the   power  of  the   Board   of  -Jwrviaors 
to   legislate   upon. 

In  the  matter  of  the   removal  of  cemeteries,    an  -co  was 
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''submitted  te   the   people  by   the  He*i>d  of  Supervisors   declaring  the 
policy  ef  the   city  with  reference  te  such  removal.     The  ordinance  was 
defeated  and  no  further  legislation  looking  for  the  removal  of 
cemeteries  in  San  Francisco  has  been  taken. 

The  declaration  of  a  policy  must  be  in  the  form  of  an  ordinance 
and  must  declare  the  policy  of  the  city  with  reference  to  the  particu- 
lar matter.     If  the  ordinance  is  carried  un^er  the  provisions  of  the 
Charter  above   quoted,    it  then  becomes   the    duty  of  the   -supervisors  to 
carry   into  effect  by  proper  legislation  th™   proposed   policy.     The   f  c  m 
of  the  proposal   should  bo   concise  and  non-argument i ti ve .      If  the   Beard 
of  Jupervi  B0  2-S   decide  to   submit   such   an  ordinance  to  the   people,    I 
would   suggest   that  the  declaration  of  policy  be   in  substantially  the 

following  language: 

I 

"It    is  hereby   declared   bo   be   the   policy  of  the 

City  mnd  Oeunty   of  3an  i'ran  Cisco  to  proceed   as  expeditiously  as 
possible  with  the   work  of  completing  the  Retail  Het  chy   project   not- 
withstanding that    the  eoct    of  labor,  materials  and  money  has  increased. 
over  that    contemplated  at  the   time   the  bonds   for  the   construction  of 
the  Ketch  Hetcy   project   were   authorized   by   vote   of  the  people   in  1910," 
As  already  suggested  this  language  may  bo  changed  te  suit  the  desiroo 
of  the  Supervisors. 

If  the   ordinance   is    proposed   by   l«ME39tftn   one-third 
of  the   Supervisors,    it    can  only   be   submitted  to  the   electors  at    the 
next    succeeding  general   election   whieb  is   in  November  of  tbis  year.    If 
the   ordinance  however  io  submitted  by  a  majority   ef  the   Beard  it  may  be 
so   submitted   at    a  general   or  at    a  special   election  to  bo   called   for 
that   purpose.     If  the  Board  of     Supervisors  decides  to  submit  the 
proposition  to  the   people,    they  must   decide  whether  they   shall    c;  11   a 
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s?aeial   «l«et    •■   v-eref«r  »r  n»it  tee   yi<yul-t»  at  tl 
alaetiaa  la  IimWi,     t*«a   ttet  aaal»l«a  tolas  »aa«  to  tto  Baari 
•f  S«p«rris«rs  aa  irtl— in   aaa  to  fraaaa  im  araaar  faim  t9T  tto 
nkinita  «f  ia«  ?raaa«it  i»a  at  cittor  tto  geaaral  ar  a  tftdal 
altcti«a  aa  aay  to   iaeiaaa   ay  tto  to  ax*. 

■aaairtfaily, 

aa,  1±  City  att  • 
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March  22nd,    1920. 
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Subject:   Use  of  money  appropriated 
for  the  fulfillment  ef  contract  for 
purposes  ether  than  such  fulfillment. 

Gentlemen: 

I  am  in  receipt  ef  a  communication  from  the  clerk  ef 
your  Board  requesting  me  te  advise  you  whether  or  not  the  proceeds 
ef  the  sale  ef  Water  Bends  which  hare  been  set   aside  and  appropriated 
for  the  purpose  of  fulfilling  contracts  which  have  been  let  by  the 
City  may  be  used  for  other  purposes  in  connection  with  the  Ketch 
Hetchy  project  than  that  of  fulfilling  the  contracts  and  from  time 
te  time  when  payments  become   due  under  the  contracts  other  moneys 
be  provided. 

Sec.   10,    Chapter  I,   Article  III   of  the   Charter  provides 


as  follows: 


Sec.   10.     No  contracts  made   the  expense  ef  whose 
execution  is  not  provided  by  law  or  ordinance  to  be  paid  by 
assessments  upon  the  property  benefited,   shall  be  binding 
or  of  any   force,   unless   the  Auditor  shall   indorse   thereon 
his  certificate   that   there    remains  unexpended  and  unapplied, 
as  herein  provided,    a  balance   of  the   appropriation  or  fund 
applicable   thereto,    sufficient  to  pay  the  estimated 
expense  ef  executing  such  contract,    as  certified  by  the 
Board  or  officer  making   the  same;    provided,   that   where  the 
expense   of  executing   such   contract    is   to  be  paid   entirely 
from  the   proceeds  of  bond   issues,   the   requirements   of  this 
section  may  be   satisfied  through  an  indorsement   by   the 
Auditor  that   a  sufficient    number  of  bonds   have   been  set 
aside  te  be   sold  as  payments  under  the   contract  fall  due, 
and  from  the  proceeds   of  which  sale  the   estimated  expense 
ef  executing    such  contract   may  be   paid,    as   certified  by 
the  board   or  officer  making  the  same.      This   requirement 
shall   not  apply  te   work  done,    or  supplies   furnished,    in- 
volving the  expenditure   of  less   than   two  hundred  and   fifty 
dollars,   unices  the   same   is   required  by  law  to  be   done  by 
contract    at    public  letting.     The  Auditor  shall   make   euch 
indorsement   upon  every   such  contract    so   presented  te  him, 
if  t    ere   remains  unapplied  and  unexpended   such  amount    ef 
money  or  bends   so  specified  by  the   officer  making  the 
contract,    and  thereafter  shall   hold  and   retain   such  amount 
of  money   or  bonds   for  the  purpose   of  paying  the  expense"   in- 
curred until   the   contract    shall  be   fully  performed.   If 
bends  are   withheld,    arrangements   shall  be  made  prior  te  the 
Auditor's   indorsement,    for  the   sale    of  such  bends   in  such 
amounts  and  at    such  periods   of   time  as   will   enable  the 
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Treasurer  to  make  payments   in  cash  under  such  contract  as   such 
payments   fall   due   and  are   appro  Ted.     The  Auditor  shall    furnish 
weekly  "to  the  head   of  each  department  a  statement    of  the  un- 
expended balances  of  the  appropriation   or  bonds   set  aside   for 
his  department.    " 


Under  the  provisions  of  this  section  of  the  Charter,    it  is 
not  permissible  to  use  money  which  has  been  set  aside  for  the  execution 
of  a  contract  for  purposes  other  than  the  execution  of  the   contract. 
In  my  judgment  it  would  amount  tea  breach  of  the  contract  if  money 
which  has  been  appropriated  and  set  aside  for  its  execution  was  used 
for  any  other  purpose.     This   rule,    ho?/ever,    does  not  apply  to  the 
temporary  investment   of  the  money  in  accordance  with  the  previsions 
of  Section  2,    Chapter  III     Article  IV  of  the   Charter  and  the  Act   of 
the  Legislature   of  1913,    permitting  the  temporary   investment    of  money 
net  required  for  immediate  necessities  of  the  City. 

Respectfully, 

City  Attorney 

Beard  of  Supervisors. 


/  / 
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Claim  for  Award  of   Sadie  Edeau 
and  Nellie  Edeau 


March  25,    1920. 


^r+ 


Gentlemen: 


The   matter  of  the   two   claim*   against   the   City  presented 
"by  Sadie  Edeau  and  Mellie  Edeau  for  a  fifth  part  each  of  the   award 
alleged  to  have  "been  offered  for  the  apprehension  or  conviction  of 
the   perpetrators   of  the  explosion  on  the   22nd   day   of  July  1916,    have 
received  ny   consideration  in  accordance   with  your  letter  of  December 
16,1919   and   subsequent    communications. 

Sadie  rJdeau  and  Melie  Edeau  present   a  claim  for  one-fifth 
each  of  the   award  of  #1000.00   alleged   to   have  "been  offered  "by 
Resolution  No.    15151,   New  beries,    adopted  July   24,    1916.      Said 
Resolution  after   reciting  the   circumstances   of  the   Preparedness  Day 
parade   proceeds   as   follows: 

"RESOLVED:      That  the  Board    of  Supervisors 
hereby  authorizes   and  offers  a  reward   of  one  thousand 
dollars  to   any   person  who    furnishes   information  which  will 
lead  to  the   identity,    arrest    or   conviction  of  the   person 
or  persons   who   committed  t he   aforesaid   crime." 

We  may  assume   therefore,    taking  the    etateraent    of  the 
claims  as   true   for  the  purpose   of  the   case,    that   the  Beard  of   Supervisors 
#f fared   a   reward   of  *1,000  to  any   person  who   should  furnish  information 
vrhich  woul^   lead  to  the   identification,    arrest   or   conviction   of  the 
person  or  persons   v/ho   committed  the    crime    aforesaid. 

So   far  as   thane    claims  against    the   City  are    concerned 
the  reward  is  offered   on  terms  beyond  the   power  of  the  Board  of 
Supervisors   to  -prescribe.     The   Charter  section   21,   Article   II,    Chapter 
II,   gives  the  Supervisors  power  to   offer  a  reward   only  for  the 
apprehension   and   oonvi ct i on   of   any   perron  who    has    committed   a   felony, etc. 

Assuming,    however,    for  the   purpose   of  the   caca  that   tha 
Resolution  is   binding,    utill  there   is  nothing  tn  tha   claims  presented 
ta   shew  that  the   claimants   are   in  any  way   entitled  to   euch  reward.   All 
that   appears   is   that  the    claimants   were    called   as   witnesses    on  behalf 
of  the  people   of  the   State    of  California  to  testify   as   such  witnesses 
at  tha  trial   of   said  Warren  K.   Billings   and  at   the  trial   of  Thomas   J. 
tteeney;   that    they  gave  material  testimony   at   said  trials  and  that 
their  testimony   so  given  materially   aided  in  brin.lng    about  tha   con- 
viction of   said  "Warren  K.   Billings   and  said  Thaaas   J.  laoeney.     That  also 
four  other  witnesses  gave  material   testimony   on  behalf  of   the   people   of 
the   State   of   California     t   the   aforesaid   trial.      The    claimants 
accordingly    claim  one-fifth  each  of  the    reward  for  said   services.  They 
were   ai;ong  a  number  of  witnesses   called   in  tha    case   and  who   testified 
for   the   procsecutien. 

It    has  been  uniformly   held  that    a  reward   for  the   apprehension 
and   conviction  of  a  criminal   is  net    earned  except  by   a  person   v/ho   first 
communicates   information   that    ultim  tely  leads   to  both  the   arrest   and 
conviction.      In   other  wards,   to  be   entitled  to   a  reward    for  the   appre- 
hension s.nd    conviction   of  a   criminal  the   claimant    must    have  been  tha 
original   and  meritorious   cause   of  the   arrest    or   conviction.    (Fitch  vs. 
Schmedaker,    37   N.Y.    248;    97   Am.  Dec  .791) .      See   also   nete  ta  tha   oase 
reported  in   36  Ann. Cases,    669. 
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ffer  in  this   case   ctr.  he    con  si. 

regard  for  sst,  then 

-o    no   right   to   the    reward  for  their 

•3   were    rer                                         o  the   arre  ,    on  the   other 

convict         ,  hich  may   have  tended 

toward  the    conviction   in   some   degree, is7ne   sense    the 

i j on  whjc  Letlon  >r 

i rime'.     The  attendance   o  ssses   is 

All  claj 

reward  arrest    and  Lther  have   actually 

.  o  the 
Police   authoril  '  ictly   resulted  in  the  arr« 

followed  up   such  information  by  secution   in  securing 

Ca]  ,219:    Lees    - 
120  y  .  463).  ere 

of  test  or  "Che  :  •-   not    sufficient, 

rthemiore,    it    has  been  11;     held  that    the    offer 

of   reward  must    have  been  knov. .      3  before  the   arrest 

and  acted  upon  in  hope   of  receiving  the    reward,    "If  he    did  not   do 
the   acts   upon  which  he   no w  bases   his   right   to    reec  'th  the 

intent    of   olaiming  the   reward  in   the   event   of  his  accomplishing 
what  entitle   him  to   it,    he    cannot    recover  it.      (Hewitt  v    . 

Anderson,    56  Cal.476;    Smith  vs.   Vernon  Cou  .      .    369;    1 

tracts,    p. 50). 

No   such  facts   appearing   in  the    -  resented,    I 

t   there    is   no    ] -'  tp«n  the   part    of  the    City    by 

reason   of   said  olai 

Respectful 

City  Attorney 


BOAJKD  OF   ST~ 


/  ^ 

March  29,  1980. 

Subject:  OgAJTQi-;  OP  PLAC,;  -jF  AUCTION.-;  :K  a  n 

it;  :'jiu.:a  ::"      :1£  I  ^ 5 

Sir: 

Replying  to  your  inquiry  of  March  12th  1920, 
in  regard  to  your  power  to  transfer  a  license  of  an  auctioneer 
who  has  changed  his  place  of  business  after  securing  a  permit 
from  the  Board  of  Police  Commissioners,  I  submit  the  following: 

For  two  reasons,  you  hare  no  such  power, 

1,   It  is  provided  in  Section  9  of  Chapter  III, 
Article  VIII  of  the  Charter  -  "Such  license  shall  distinctly 
state  the  name  of  the  person  to  whom  the  same  is  given,  the 
character  of  the  business  or  calling  to  be  o endue ted  and  a 
description  or  designation  of  the  premises  where  such  business 
is  to  be  conducted. n 

"2.  Such  permits  shall  at  all  times  be  subject  to 
inspection  of  any  member  of  the  (Police)  Department.'* 

It  is  very  apparent  from  the  foregoing  provisions 
of  the  Charter  that  the  place  -/here  the  business  is  to  be 
conducted  1c  a  very  material  matter  and  tnat  the  Board  of 
Police  Commissioners  must  designate  where  the  same  shall  be 
conducted. 

Respectfully, 

City  Attorney. 

TAX  COLLECTOR 


March  31,   1920. 
subject:      In  re  application  for  permit 

to  make   additions  and    alterations   in  rcri 

building   on   south  Bide  Market    street  ^j  (S  v 

east  of   tiixth  street. 

Gentlemen: 

I    am  in   receipt    of  your  communication   of  irrch      :  rdt 
relative  to   application  Muznber  91877    filed  with  the   Chief  Building 
Inspector  of  the  Department    of  laiblic    *orke  by   Guy   C.    iiuith  for  a 
permit   to  wake    certain  additions  and  alterations   in   a  Class   0  Building 
located   on   south  side   of  Market      treet   275  feet   east   of   Uixth  Sitreet. 
Accompanying  your  letter  are    the   proposed  plans   and   specifications 
filed  by  Mr,    Sinith  at  the  time   of  Making   his   application. 

You   ask  me  to   give   legal   advice  in  writing   "whether  or  not 
it    (the    joard   of  Public    .xorks)   is  legally   obliged  in  view  of  the    pro- 
posed  additions  and   alterations  to   the  building  in   question   as   shown 
upon  the    submitted  pinna   and   specifications  with  the   said   application, 
to   issue  the   vern.it   as  applied   for". 

Of   course,  you  understand,    it    is  not    within  th^    ->rovince   of 
the   City  Attorney  to    determine  upon   the    sufficiency   of  plans   and 
specifications   filed   *ith  your  iMard.      inere   are  many   details  involved 
in   determining  the   sufficiency   of   such  plans  and   specifications   in 
order  to  make   tnem   oon/orm  with   the  Ittlldisg   Or  inance  which   nhould 
prop'Tly   be   passed  upon  by  your  Board   with  the   assistance   of  the   Chief 
Building  Inspector  of  the   Tj«»partment  . 

Your  reference,    however,   to      rctir.n  189   of  the  Building  Law 
of  the   City   and   County   of  nci.co   i-s      .-•  tea  to  me  tv  •  t   you  desire 

a  leg«l    ooinion   from  this   offioe   as  t  o  v/hether  the    floor  space   in  this 
hall    (which  I   have  besn   advised   is   intended   for  a  dance   hall)    is   in 
excess   of  the    cf.pacit  •  |  tted   on   the    second    floor  of  a  Class   Q 

buildin   ,    and   possibly   whether  or  not  the   a*  all    rooms  designated   as 
"General  Manager's   Office"  the  two  entrance  ,   ii.uai clans'     vooai, 


Ladies'    Rest    Room  and  other  small    rooms,    or  any   of  them,    should  be 
separated  tram  the  main  dancing   floor  by   a  brick   or   concrete   vail   ex- 
tending  from  basement  to  the   roof. 

My   opinion   therefore   will   be   confined  to   these  two   questions. 

OPINION: 

Section  189   of  the  Building  Law  in   part  provides  that    "All 
buildings   containing   places   of  assemblage   seating  more  than   five 
hundred  people   above   the   first    floor  shall   be   of   Class   A  or   Class  B 
construction".     The  last   paragraph  of  Section  18   of  the   same   law 
provides   that    "in   computing  the   seating   capacity   of  any   room  or 
building  in  which  seats   are   not   fixed,    a.n   allowance   of  eight   square 
feet    of  floor  area  shall  be  made   for  each  person  and   all    space  between 
the   r^alls   or  partitions  of   such  room  or  building   shall  be  measured  in 
this   computation". 

The  building   in   question  is  admittedly   of   Class   C,  construction 
and  therefore   the  seating    capacity   of  the   hall  mu3t  be   limited  to   500 
people.     According  to  the  plan  submitted,    the   dimensions  of  the   dance 
floor  are   52  x  76   feet.      Computing  the   capacity   of  this   dance   floor  in 
accordance   with  the   standard  established   in  SectionlS   of  the  Building 
Law,    it  has   a   capacity   of  494  persons   and  if  this   flocr  area  is   the 
determining   factor  in  computing  the   seating  capacity   of  the   hall,    it 
is   therefore   within  the   limitations  provided   in  oection  189. 

Ihis  brings  us   to  the   question  whether  the  rooms  designated  on 
ttjie  plana   as    "Oeneral  Manager's   <>ttl—mt    "Entrance   tfoyer",    "Musicians' 
Room",  HLadieB*    Rest   Room"  and   other  small    rooms  of  like   character  must 
be   taken  into   consideration  in   determining   the   seating    edacity  of  the 
hall.     These    rooca   are   such  as   are   usurlly    found  in  places   of  public 
assemblage.     They   are   necessary   adjuncts   thereto,    #apecially   in  dance 
halls,    lecture   halls   and   lodge    rooms.     The   size   and  number  of  such 
rooms   are   of  course   dependent    upon  the   uses   to  which  the  plAce   of 
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public   assemblage   is  intandea   t  o   ue   put   atul  upon  tne  taste   and   desires 
of  the  constructing   or  maintaining  the   place   of  public  aasemblage. 

If   the    floor  area  of  these   rooms  were  to   be  t«kfl   into    con   i Her- 1 ion 
in   computing  the   seating  capacity   of  the   hall,    the    result  would  be 
that    these  necessary  adjuncts  to   V    l  r     u  lie   assemblage   would  be 

cut    down  to  a  minimum  and   no  useful   purpose   could   be   served  thereby. 

i  le   the   language   of   Action   18   above    quoted   is  not   entirely   free 
from   question,    I    hjbx  of   the   opinion  that   these   rooms   which  are   Merely 
incidental   to   the   uses   of   the   hall   are   not  to  be   taken  into   consider- 
ation  in   computing   the   seating  capacity   as  provide^   in    Action   I 
All  pnrts   of  the   nnll  ■   nre  used  gensr  Hy    r.a  tb»:    -l    co   of 

assemblage  should  be  taken  into  consideration  but  those  p;  rte  which 
are  merely  incidental  to  the  use  to  which  the  hall  is  nut  *ould  be 
excluded. 

«   second   question   involved   is  whether  the   last   par 
of   section   189   governs  in  the   present   casi?.     That    p  reads 

"where  the    fcuildir.g   is   of  Class   C  conct  rue; lion  there    nhnll   be   a  brick 
or  concrete   wall   extending  from  basement   to   roof   dividing  the    holl   for 
public  assemblage   from   other  p-rts  of  the    bulldittf*.     i  he  term  "hall" 
sb   used   in  this   oection   is   evide ntly   not    intended  to  be   synonymous 
with  tne  tern    "room"   or   *buiT  n—4   in   Station    I    .      I  »e   term   ••hall" 

is   used  to   designate  the   parts  of  a   bn  which  are  used   as   a 

place   of     utlic   a  Lag*   ino1  ■  -eck    roo;  u,    offices,    .oyers, 

retiring    rooma  and   rooms  of  that   en;  rooter  whieh  are  usu-.Uy   round  in 
all   halls  of   nubile  assemblage   as  pointed  out    abov..      ihese    rooms 
used    for  purponei;  i    t,0   thowe   for   which  the    hall    is 

ajnt    ined   are   not   to   be    considered   in   con         |  netting   capacity 

of  the   hall.        hey  are  however  U    anr>  the    nrrtjtiona 

separating  them   I  •   amis   place   of  aasemblage   need  not   be   in 
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aooor.ir.oo   rttt   motion  1M.      Otherwise,    Irrespective   of    the 
seating  opacity,   .11  roo  stl  character  In  any  hall  of 

public  Wlril«l  «uld  roculr.  .  brick  or  concrete  wall  «- 
tending  fro*  the  basement  to  tn,  roof.      In  other  **«.   although 
•.he  entire  OM  capacity  of  ■  hall  ***  l»e  loss  then  500 
coated  upon  the  basl,  of  eirht   s,u,ro  ie,t  of  floor  ares  to 
on.  person,  nevertheless,  walls  olouk  rooms,  nanngsr's 

office,  foyers,   toilet.,  eto.  would  hare  to  comply  with  Section 
189.     Manifestly  this  .«  not  Intended  *.  MM  serve  no  useful 

par do we, 

I  am  of  the  opinion  that  the  pror^od  fUa  is  not  in 

violation  I  I  «    *    *■   ^illU  **  US 

features  herein  disousse    . 

Rennootfully, 

Oity   Attorney, 


BO-:-  0RK3. 


GL/IU 
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Subject:      Validity  of  Proposed  Ordinance 
Regulating  Barbers. 


April   26,    1920. 


Gentlemen: 

I   am  in   receipt    of  your  communication  dated  March  29, 

1920,    in  which  you  ask  to   be   advised  as  to  the   legality   of   a  proposed 

ordinance    regulating  the   conduct    of  barber   shops. 

OPINION: 

It   is  well   recognized  th^t    barber  shops  are   of  such  a 

character  that    coiamuni cable  diseases  may   easily  be  transmitted  through 

them  and   for  this  reason  they   are   properly   subjected  to    regulations 

to   insure  their  being   conducted  in   an  eificient    and   sanitary  manner. 

La  Porta  v.   Board   of  Health,    58  Atl.    115; 

State   v.    Zeno,    81  N.   W.   748; 

State   v.    Walker,    48   Wash.   8. 

It    follows  that    section  2  of  the   proposed  ordinance, 

making  it    unlawful  to    conduct    a  barber  shop  without    first   obtaining  a 

certificate    from  the  Board  of  Health,    and   Section   3,   making  it  unlawftl 

to  employ   in   any  barber  shop   any   person  suffering   from  a  communicable 

disease,    are   valid  regulations. 

section   4   of  the  proposed  ordinance    reads: 

"Por  the  better  preservation  of  the  public  health 
and  better  enforcement    of  the   day  of  rest   in   seven,    and  better 
inspection,    it  shall  be  unlawful  to   operate   any  barber  shop 
or  hair  cutting  establishment  between  the  hours   of  12  midnight 

Saturday  "until  midn'tghtT  Sunday. " 

If  the   validity    of  such  a  regulation  as   this  were   a  new 
question   in  this  State  I   would  be  inclined  to  advise   that    it    at    least 
stood  a  good  chance   of  being   sustained  by   the   Courts.     The  decisions 
from  other  States   are   flatly   in   conflict.      Some  hold   statutes   prohibit- 
ing barbering   on   Sunday  to  be   valid. 
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People  t.   Bellet ,    57    N.    tf.   1094; 
Exparte   Northrup,    69  P.    445; 
People    v.   llanoven,    43  I,  E.    541; 
Breyer  v.   ^tatc,    50   8,    f.   769; 
Stanfeal   v.   State,   84  I,   E.    419; 
State   v.    Sopher,    71  P.   482; 
State   ▼.   Bergfeldt,    83  P.  177. 

while   others  hold  such  statutes  invalid. 

Stratman   v.    Commonwealth,    125  S.    y.   1094; 
Marengo   v.   Rowland,    105  1I.E.285; 
Eden  v.    People,    43  H.E.1108; 
State   v.  Granneman,    33  3.W.784; 
Armstrong,    t.    State,    84  N.  B.    646. 

But    the   question  has  "been   squarely  passed  upon  in  this 
State  hy  our  Supreme   Court    in  Ex  parte   Jentzsch,112  Cal.468.      In  that 
ease   the   Court    had  before   it  a  section   of  the  venal    Code  prohibiting 
the    conduct  of  a  barber  shop  or  work  as   a  barber  on  Sunday.     The  Court 
held   that   there   was  no   reason   why  b&rbers   should  be    singled   out    for 
such  a  regulation  and  the   section  was   held  invalid   as   an  unreasonable 
and   arbitrary   classification.      I    can  find  no   ground  of  distinction 
between  the   statute   which  was  held   invalid  in  the   Jentzeoh  case   and 
section  4   of  this  proposed  ordinance. 

It    is   true   that    in  the   case   of  In   re    Sumido,   177    Cal. 
388,    our  Supreme   Court  held   an   ordinance   of  the   City   of  Tfowler   v&lid 
which  prohibited  the   conduct   of  any  business  on   Sunday   and   then  enum- 
erated  certain  businesses  which  were   excepted  frcm   the   operation   of  the 
ordinance.     But    the   distinction  between  the  Sumida  ease  and   the   Jentzsch 
case   is   pointed   out    in  the    Sumida  case   itself  in  the   following   language 

"Ex  parte   Jentsch,    112   Cal.468, (32  L.R.A.664,44  Pac 
803),    is   not   in   conflict   with  these   views,    nor  with  the   other 
cases   on  the    subject    of  Sunday   closing  laws.      It   merely  holds 
that    a  law  forbidding  the  keeping   open   of  barber- shops   and 
bath-houses   after  noon  on  Sundays,    leaving  all   other  occupations 
free,    was  based  on   an   arbitrary   and  unjustifiable   classific;  tion 
not    founded   on   any   reasonable   or  natural   distinction  or  differ- 
ence  between  those   occupations  and   others   which  are   usually 
follower5  on   Sundays." 
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As  the  Illinois   Court    said  in  the   case  of  Marengo  v, 
Rowland,    105  N.  E.    285; 

"It    requires  no  argument  to  prove  that    there 
is  a  well-marked  difference  between  an  ordinance   which 
forbids  all    secular  business   on  Sunday,    with  certain 
clearly   defined   and   reasonable  exceptions,    from  one   which 
picks  out  one  particular  business   and  forbids  it  being 
exercised  on   Sundey  but  penr.its   all   other  kinds   of 
business. " 

Under  the   authority   of  Ex  parte  Jentzsch  I  roust 

advise  you  tnat    section  4   of  this   proposed  ordinance   would 

be  invalid. 

very  tru?„y  your«, 

City  Attorney 

board  of  sdhbkvx  st  i   . 


r^r 


April  28,  1920. 

Subject;  Power  of  the  Supervisors  to 

Grant  Second  Garage  Permit.  ^ 

Gentlemen: 

I  act  in  receipt  of  your  communication  of  the  16th 

Inst,  as  follows: 

"On  December  26th  last,  the  Supervisors  granted 
a  permit  to  C.E.  Mcilullin  and  Ghas.  Cort  to  maintain 
and  operate  a  rublic  garage  on   the  north  side  of  Geary 
Street,  164  feet  east  of  Van  Kess  Avenue,  the  privileges 
granted  under  said  permit  to  become  null  am  void 
unless  exercised  within  six  months.  Since  the  granting 
of  the  permit,  the  owner  of  the  property  and  the 
permittees  have  had.  a  misunderstanding  with  the 
result  that  the  original  agreement  entered  into  by 
him  will  not  be  carried  out. 

The  ov/ner  of  the  property  now  asks  that  a 
permit  be  issued  to  other  persons,  and  the  former 
permittees  refuse  to  waive  the  rights  granted  to 
them  under  the  original  resolution.  To   grant  a 
second  permit  at  this  time  would  amount  to  a 
revocation  of  the  permit  granted  t;       on  &  Cort. 

The  Fire  Committee  respectfully  requests  an 
opinion  from  you  on  the  question  »s  to  -»hether  they 
could  legally  grant  a  second  permit  for  the  premises, 
in  view  of  the  position  taken  by  the  oripinal  permittees, 
and  inasmuch  as  the  six  months  limitation  will  not 
expire  until  June  26th  next.  ' 

OPIHIOK: 

The  permit  refer.*  eu  to  above  was  granted  in  accordance 
with  Ordinance  No.  746,  (New  Series)  and  while  there  is  no 
provision  directly  authorizing  it  your  Honorable  Board,  may, 
in  its  discretion,  require  that  the  privilege  granted  under  any 
permit  must  be  exercised  within  six  months. 

The  ordinance  does  not  prevent  the  Board  from  issuing 
another  permit  for  the  same  location  under  the  circumstances 
outlined  in  your  communication.  The  permittees  under  the  first 
permit  have  no  rights  in  the  promises  for  which  the  permit 
was  issued,  and  the  refusal  of  the  application  of  the  owner  of 
the  property  that  a  per  nit  be  issued  to  other  persons  would 
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amount  to  a  denial  of  the  ri  ■   of  his   ?)roperty 

in  e  HUOMV  authorised  by  law. 

You  arc*   ther.  vised    obat  your  Honorable  Board 

nay  legally  gr*mt  thu  application  property 

in  question, 

-full j , 

viuy  Attorney, 


<*■> 
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May   6th  1920, 


<?V? 


SUBJECT:   Allowance  oi'  Pension  mer 
Provisions  of  Section  6,  Chap.  X, 
Article  VIII  of  the  Charter,  to 
Adult  Child. 

Gentlemen: 

I  am  in  receipt  of  your  communication  of  April 

13,  1920,  as  follows: 

aomas  C.  Naylor  was  appointed  a  member  of 
the  Police  Department  on  January  22,  1697,  and  served 
continuously  as  such  until  the  time  of  his  death,  which 
occurred  on  March  31,  1920,  on  which  date  he  died  of 
natural  causes. 

During  all  the  time  he  was  a  member  of  the 
I   "tment,  the  mob  of  ^2.00  was  retained  monthly 
from  his  pay  by  the  Treasurer,  in  accordsn.ee  with  the 
provisions  of  1      r,h  9,  Section  2,  Chapter  10, 
Article  VIII  of  the  Charter,  and  paid  into  the  Police 
Relief  ana  Pension  Fund. 

At  the  time  of  his  death,  Naylor  left  no 
Laow,  but  did  leave  ft  son,  27  years  old,  and  engaged 
in  the  occupation  o,       ister. 

The  point  we  would  like  to  be  advised  upon 
is  whether  or  not,  under  the  circumstances  above 
mentioned,  the  said  son  is  entitled,  unaer  the  provisions 
of  Section  6,  Chapter  10,  Article  fill  of  the  Charter, 
to  a  sum  eoual  to  t]       t  retain*!  by  the  Treasurer 
from  i;he  pay  of  tt  deceased,       Ld  into  the 

Police  Relief  and  Pension  Fund?" 

OPINION: 

Police  pensions  are  governed  by  sections  1  to  13 

of  Chapter  X,  Article  VIII  of  the  Charter.   In  Section  3  of 

said  Chapter  provision  is  made  for  a  pension  to  »n  officer 

injured  in  the  performance  of  his  duty.  Seotion  4  provides 

(1)  for  r  pension  to  trio  "far;ily"  of  an  officer,  member  or 

oyee  of  the  department  who  has  been  killed  in  the  performance 

of  his  duty  or  has  beon  injure -  and  died  within  three  years  from 

date  of  the  injury. 
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The  first  subdivision  of  that  section  provides  for  a 
pension  to  the  widow.   The  second  subdivision  provides  for  a 
pension  to  the  orphan  children  collectively  until  the  youngest 
child  reaches  the  age  of  sixteen  years. 

She  third  subdivision  provides  for  the  parent  or  parents 
of  the  deceased  officer  dependent  upon  him  for  support,  Thus 
it  will  be  seen  that  the  Charter  framers  were  particular  to 
provide  for  the  widow  and  minor  children  in  allowing  a  pension 
and  to  allow  a  pension  to  a  parent  only  in  case  of  dependency. 

Section  6  of  the  same  Chapter  provides  as  follows: 

"When  any  member  of  the  Department  shall,  after 
ten  years'  service,  die  from  natural  causes,  then  his 
widow,  and  if  there  bo  no  widow,  then  his  children, 
or  if  there  be  no  widow  or  children,  then  his  mother, 
if  dependent  upon  him  for  support,  shall  be  entitled  to 
a  sum  equal  to  the  amount  retained  by  the  Treasurer 
from  the  pay  of  such  deceased  member  and  paid  into  the 
Relief  and  Pension  Fund;  but  the  provisions  of  this 
section  shall  not  apply  to  v.ny   member  of  the  Department 
who  shall  have  received  any  pension  under  the  terms  of 
this  Chapter." 

Tested  by  the  rules  of  grammar,  the  words  "dependent 
uoon  him  for  support"  constitute  a  restrictive  clause  modifying 
the  nearest  noun  in  the  sentence  in  which  it  appears, viz; 
"mother",   It  is  presumed  that  writers  of  laws  are  familiar 
with  the  ordinary  rules  of  grammar  and  where  no  other  aid  to 
the  construction  of  a  statute  is  present,  it  is  interpreted 
in  accordance  with  the  rules  of  grammar  unless  such  an  inter- 
pretation would  lead  to  an  absurdity,  inconsistency  or  repug- 
nancy. 

Black  on  Interpretation  of  Laws,  Sec.  55. 
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Interpretation  of  Section  6  in  accordance   with  the   rules  of 
grammar  does  not   lead   to   such  a  result.    ,»hile  only  minor   ■   ilf'ren   are 
entitled  to  a  pension  under    section  4  and  only   so  long   as  the  youngest 
of  these    remains  under  sixteen  years  of  a^e,    the   riMlll  of  the   Charter 
provisions  in  m  king  a  distinction  between   children  entitled  to  a  pension 
under     ection  4   and   t^o   o   so  entitled  under  .iection  6   could  well   have 
been  moved  by   these    consider  t lone:      *he  pension  allowable  under    iection 
4   is   a  fixed   and  un variable   amount    Tie- one  half  of  the   salary  of  the   dee 
ceased  payable  out   of   the  Tension     und,    *hile  ,   under 

Section       is  only  the   amount   ret    ined   by  the  J  re  M  u  re  r  from  the  pay   of 
the  deceased  member.      Under  the   pr  visions  of  subdivision  9  of    iection  11 
of   article   XIII   that   amount    is  %m   Ail]  •  ,onth  nnd   it   could  well 

have   been  t        li       *tion  <  tM  of  xh9   chrrter  that  those  "»ho 

normally   *oul<?   share   in  the   salary  of  t  cer  m*   «01  j.y   de- 

nrived   of  the  brr.efit   cf  ed  by  the 

A»a»urtr,    vi«;  f-e  vrtfe  -Id  be  I  Lea  of 

the    fund   ir  f  Mf  death,    r<=-?r'Tess   of  d< 

•a   section   with  these   points  ir,   vi*.w,    |      I(l  of 
the   opinion  that   it  means  that   these   sums  taken   from  the   salary  of  the 
deceased  in  this   case  should  be  allowed  to  tine  $on  of  the  deceased  re- 
gardless of   the   fact   that  the   son   Is  above   tne  Age   of  Jiajority   and  was 
not    dependent  upon  hie  father  for  sun,  ort    at    the  time  of  his  fair's 
death. 

eet  fully, 

ley 
01"  I>CL  ; 
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May  20,  1920. 

Subject:  Legality  of  Proposed  License  I  1  ° 

Tax  on  Pleasure  Automobiles. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion 

ps  follows: 

"The  Finance  and  Judiciary  Committees  of  the 
Board  of  Supervisors  requests  your  opinion  as  to  the 

fower  of  the  Boerd  of  Supervisors  to  pass  an  ordinance 
mposing  a  legal  license  tax  on  Picture  Automobiles, 
the  ordinance  to  be  in  the  form  of  an  additional  section 
to  Ordinance  No.  5122  (Hew  Series)  as  follows: 

. 

Section .-.very  person,  firm  or  corporation 

owning  or  operating  on  the  streets  of  Son  Francisco, 
any  automobile  or  other  motor  vehicle,  that  is  used 
exclusively  for  the  use  of  such  person,      ox 
corporation  and  without  charge  for  the  use  thereof  and  is 
not  used  for  commercial  purposes,  shall  pay  a  license  fee 
of  Twenty  (20)  cents  per  horse-power,  suid  h a       er  to 
be  computed  as  provided  by  Section  3  of  the  State  Motor 
Vehicle  Act  (Statutes  1919,  page  196)." 

OPINION: 

The  power  to  impose  lioonse  taxes  is  granted  by 

subdivision  15,  Section  1,  Chapter  II,  Article  II  of  the 

Charter  In  the  following  language: 

''To  impose  lioonse  taxes  ana  to  provide  for  the 
collection  thereof;  but  no  license  taxes  shall  be 
imposed  upon  any  person  who,  at  any  fixed  r>lioe  of 
business  in  the  City  and  County,  sells  or  manufactures 
goods,  wares  or  merohandiee,  except  such  as  require 
permits  from  the  Board  of  Police  Commissioners  as 
provided  in  this  Charter." 

The  question  presented  is  whether  this  Charter 

provision  is  broad  enough  to  authorize  the  placing  of  a 

lioonse  tax  upon  the  use  of  pleasure  auto.jobilos.  I  an 
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of  the  opinion  that  it  is  not. 

It  is  well  settled  that  a  gr?;nt  of  power  to  impose 
license  taxes  must  be  strictly  construed  against  the  municipality 
and  in  favor  of  the  individual,  and  it  cannot  be  extended  by 
construction  so  as  to  include  subjects  not  clearly  within  its 
intent, 

Merced  Oounty  v.  Helm,  102  Cal.  169,  165. 

So  construed,  I  ara  satisfied  that  the  grart  of 

power  to  impose  license  taxes  in  our  Charter  is  limited  to 

taxes  upon  businesses,  cal  inys   and  professions,  and  cannot 

be  extended,  as  is  attempted  in  this  proposed  ordinance,  to 

the  imposition  of  a  license  tax  upon  the  doing  of  an  act  or 

acts  which  are  not  < one  or  carried  on  for  the  purpose  of  gain. 

In  this  connection  it  should  be  noted  that  under  the  Consolidation 

Act  the  Board  of  Supervisors  were  authorized  "to  license 

regulate  all  such  callings,  trades  and  employments  as  the  public 

good  may  require  to  be  licensed  and  re gulnted,  and  as  are  not 

prohibited  by  law."   (Statutes  1871-2,  p.  737).   In  the  proposed 

freeholders  charters  submitted  to  the  voters  in  1880  and  1883 

this  language  was  carried  over  bodily  with  the  addition  of  the 

wordB  "for  the  purpose  of  city  and  oounty  revenue".  In  the 

proposed  charters  voted  on  in  ld87  and  1896  the  form  of  the 

provision  was  remodeled  so  as  to  give  the  Supervisors  power: 

late  and  impose  a  license  tax  upon  public 
amusements,  shows  and  exhibitions,  pawnbrokers  and 
railroad  passenger  oars;  upon  the  manufacture,  sale, 
transportation  or  storage  of  any  combustibles  or 
explosives;  upon  astrologers  and  fortune  tellers,  who 
practice  their  profession  for  hire;  upon  billiard  tables, 
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bowling  alloys,  shooting  galleries,  uud  other  games  and 
amusements  kent  or  conaucted  for  gain  or  hire;  upon  the 
sale  at  retail  of  tobacco,  cigars,  cigarettes,  alooholio 


amusements  kert  or  conaucted  for  gain  or  hire;  upon  the 

Lgars,  cigarettes,  al 
and  malt  liquors;  aid  upon  all  such  other  oallings, 


trades,  employments,  business  and  places,  not  prohibited 
by  law,  that  may  require  special  police  surveillance ,  or 
that  may  be  prejudicial  to  publio  morals  and  the  general 
welfare ," 

Two  things  are  noteworthy  in  all  of  these  various 
provisions,  1.   They  limit  the  power  of  imposing  licenses 
to  "oallings,  trades  and  employments"  or  "oallings,  trades, 
employments,  business  and  places"  and  2.  They  further  limit 
it  to  such  callings  etc,  "as  the  publio  good  may  require  to 
be  licensed  and  regulated"  or  "that  may  require  special 
police  surveillance,  or  that  may  be  prejudicial  to  publio 
moras  nnd  the  general  welfare,"  In  other  words  only  businesses 
and  occupations  could  be  licensed  and  only  such  businesses 
as  required  police  regulation. 

In  drafting  our  present  Charter,  however,  the  freeholders 
departed  from  this  traditional  form  of  license  provision  so  as 
to  authorise  the  imposition  of  license  taxes  for  revenue  regard- 
less of  whether  the  business  licensed  required  police  regulation, 
except  in  the  case  of  persons  at  a  fixed  place  of  business 
manufacturing  or  selling  goods,  wares  or  merchandise.   As  to 

such  persons  it  will  be  observed  that  they  retained  a  proviso 
similar  to  those  in  the  previous  license  provisions.  They 

could  only  have  a  license  tax  imposed  upon  them  if  they  "require 

permits  from  the  Board  of  Police  Commissioners  as  provided  in 

this  Charter." 

I  am  satisfied  that  the  purpose  of  the  freeholders  in 

s  changing  the  lioense  provision  in  our  present  Charter 

was  to  broaden  the  power  of  the  Supervisors  so  as  to  enable 

them  to  impose  license  taxes  for  revenue  upon  any  business, 

calling  or  profession  not  of  the  class  specifically  exempted, 
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regardless  of  whet  er  it  was  one  requiring  police  regulation, 

and  that  it  was  not  their  intention  to  authorise  the  imposition 

of  a  license  tax  for  revenue  upon  the  doing  of  any  acts  not 

carried  on  for  the  purpose  of  gain. 

This  construction  of  the  Charter  provision  is 

supported  by  the  decision  of  the  District  Court  of  Appeal  in 

the  recent  ease  of  In  re  Dees,  31  Cal.  App.  Sec.  316,  in  whioh 

the  Court  held  section  58  of  Ordinance  Ho.  3:>61lHew  Series) 

invalid  as  a  revenue  measure.   yhe  Court  there  said,  p.  817: 

"It  is  a  matter  of  corunon  knowledge  that 
Itinerant  vendors  of  tickets  go  froa  bouM  to  house 
and  froa  jffioe  to  of  foe  offering  for  sale  tickets 
for  all  manner  of  entertainments.   Such  vendors  are 
ticket  peddlers,  hut  they  are  not  necessarily  engaged  in 
the  business  of  peddling  tickets.   rfhey  may  be 
usually  are  offering  tickets  for  a  day  or  two  only 
in  aid  of  some  charitable  or  amateur  entertainmen  t." 

And  again  at  p.  813: 

"Considered  as  a  revenue  measure,  the  section 
under  consideration,  if  it  provides  i'or  any  tax,  provides 
for  one   upon  single  sales  and  not  upon  a  business." 

I  must  therefore  advise  you  that  your  honorable 

board  has  no  power  to  enact  this  proposed  ordinance, 

Hespeotfully, 

City  Attorney. 


BOARD  OF  3JPKK  ■' , 
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ibject:      Be  fund    of  Taxes   on 
rero  Nuevo  Block  525. 

mtlemen:  tf    l  I 

I   am  in   receipt    of  your  communication   as   follower 

"I   nana  you  herewith  demand  of    the   Southern 
Pacific   Company   for  refund  of  $1819.60  taxes   paid 
on  Pot rero  Nuevo  Block  523  for  1914-15.     I lease 
advise   whether  this   is   a  valid   claim." 

OPINIOH: 

The   Central  Pacific  Railway  Company   and   the   Southern  Pacific 

Railroad  Company  paid  the   taxes  for  the   fiscal  year  1914-15  on  Pot  rero 

Fuevo  Block  .  o,    523,    also   described   as  Lot   No.   1   in  Block  4502  as  per  the 

Aesessor's  map  of  the   City  and  County   of  San  Francisco,    in  the    sum   of 

#915.60,    and  also   paid  the   sun   of  ^-904.   taxes   for  the   fiscal  year  1915-16 

on  the    same   property. 

It    vppeare  that    under  the   Act    of  the   Legislature    of  Larch   30, 

B,    the    Central  Pacific  Railway   Company  was  granted  Pot  rero  I;uevo   Block 

Ho.    523  with  the    requirement  that    the  grant    should  he   accepted  by   the 

construction  of   a   railroad   across  the   eame.      This   was   never   done,    and   in 

the   action   entitled    "^he   People   of  the   State    of   California, plaintiff ,    vs. 

Santa  Pe   Land  Improvement   Company   et   al,    defendants,    in   the   Superior   Court 

of   the   -3tate    of  California,    in  and   for   the    City   and   County    of  San  Pran- 

cisco, Ho. 43106,   Department   Ho .    1,    Judge   Seawell    found    that    the   plaintiff 

in  said  action,    the  People   of  the   State   of  California,    was   the   owner  in 

fee   of  all   of  fyaetlemd  bieck  No. 523,   Potrero  Nuevc,    and   that    the   Central 

Pacific  Railway   Company,   the   Southern  Pacific  Company   and   the   Southern 

Pacific   Railroad   Company,    were   a,  d   each  of  them  wee   vdthout   any   right, 

title    or  interest   therein  by   reason  of  the   fact   that  the  grant   as  made  by 

;he   State   wpn   never  accepted   by  t  he    said    companies;    t>at  t  ne    same   wae  a 

lere   franchise  and  that    no   rights  ever  vested   in  the   Central   Pacific 

.Jilway  Company   therfUJider. 

An  appeal   was   taken   from   said   judgment   but   upon   stipulation, 

laid   nppe&l   was   dismissed  and  the   decision   of  Judge   Seawell   became 
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ird  now  i»   final   and   conclusive. 

Section   5804   of  the  Political   Code,   among   other  things,    provides  that 
any  taxes,   penalties   or  costs   thereon  heretofore   or  hereafter  paid  more 
than  once   or  heretofore   or  hereafter  erroneously   or  illegally   collected 
may,    by   order  of  the   Board  of  Supervisors,   he   refunded  hy  the   County 
Treasurer  and  that    no   order  for  the   refund   of  taxes,   penalties  or  costs 
under  this    section   shall  he  made   except  upon  a  verified   claim  thereafter 
filed  within  three  years   after  the  making   of  the   payment    sought   to  be   re- 
funded.    The   claim  for  the   refund  of   the   total   sum   of  $1819.60  paid  as 
taxes  as   aforesaid  was   filed   in  the   office   of  the   Clerk  of  the  Board   of 
Supervisors  either  on  June   5th  or  June   6th,    1917,    said   claim  being   veri- 
fied by  B.   V.    Cowden,    tax  attorney   of  the   Southern  Pacific   Company  and 
sworn  to   before  1.   B.    Ifcran,   Notary  Public,    on  the   5th  day  of  June, 1917. 
The   claim  therefore  was   filed  within  three  years   after  the  making  of  the 
payments  of  the   taxes   sought    to  be    refunded  therein. 

In   the   case   of   Warren   vs.    City  and  County   of  San  Francisco,  reported 
in  150   Cal.p.167,   the   Court    considered  a  claim  of  the   plaintiff   to    re- 
cover from  the   City   and  County   of  San  Francisco   the  money   paid  by   him   to 
redeem  a  certain  lot    of  land   from   sale  to    the   State   of   California  for 
delinquent    taxee  thereon.      It    appeared  in  that    case   that    a  portion   of 
Caroline   Street,    an   open  public   street    duly   depicted   to   public  use,   was 
assessed   for  State    and  County   taxes   and   was   sold  to  the   Stats   of  Calif- 
ornia to    pay  said   assessment   and   that   the  Tax  Collector  advertised   said 
portion   of  Caroline   Street    for  sale  and   that    in   order  to   prevent   said   sale 
plaintiff  paid  to  the  Treasurer  the   sum   of  $805.53  to   redeem  said   land   from 
•aid  illegal  assessment    and  to   prevent  and   stop  the   sale   thereof.  The 
Court  held  that  the   payment   of  the  taxes  by   Warren  was   voluntary   and  under 
well   established   rules   could  not  be   recovered.     The   Court,    however, 
pointed   out   in  this   decision  that   plaintiff   was   not    proce-ding  under 
Section   3304   of  the  Political    Code  inasmuch  as  he  did   not    obtain   an   order 
from  the   Board  of   Supervisors   that   the  money  paid  by   him  to  the   Treasurer 
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toe   refunded   and   also  pointed  out   that    Section  3819   of  the  Political  Code 
JjA  no  application  for  the    reason  that    the   last    named  section  provide* 
that   the    "owner"   of   any  property  assessed  who  may   claim  that   the   assessment 
is   roid  may   pay  the  tax  under  protest,    specifying  the  grounds   of  the   pro- 
test and  that    when   so   paid  under  protest   the   payment    shall   not   toe    deemed 
voluntary.     The   Court   held  that   the   plaintiff  was  not  the   owner  of  the 
land  assessed  and   for  that   reason   could  not   claim  the    Benefit   of   the    re- 
lief provided  in  Section   3819   of  the  Political    Code. 

But    in  the  matter  now  under   consideration  the   Central  Pacific  Railway 
Company  and  the   Southern  Pacific   Railroad   Company  are   proceeding  under 
Section   3804   of  the  Political   Code   and   are   now  seeking  to    obtain  an   order 
from  the   Board   of   Supervisors  thet    the  money   paid  toy  them  to  the  Tax 
Collector  toe    refunded. 

In  my   opinion,    the  payment    of  taxes  toy   the   Central   Pacific   Railway 
Company   and  the   Southern  Pacific   Railro:  d   Company  assessed   on   land  which 
' y  the   time    of  the   assessment    toelonged  to  the   State   of  California  comes 
within  the  purview  of  Section   3804   as  taxes   erroneously    collected  and 
therefore  the   claim  presented  here   is  a  valid   claim. 

Respectfully, 

city  Attorney. 

Board  of  Supervisors. 


Subject:        No  Authority  to  Remit   License 
Fees  for  tasked  Balls. 


June  2nd,    1920. 


Sir: 

In   reply  to  your  inquiry  whether  a  permit   given  by  the  Board  of 
Supervisors  to  persons,    fin^s  or  associations  to  hold  a  masked  ball 
without   payment    of  the  usual  license  fees   is  in  violation  of  Section  40 
of  Ordinance  vo.3361,   New  Series,    I   submit   the   following: 

OPINION: 
There  is  no  authority  in  the  Charter  authorizing  the 
Board  of  Supervisors  to  remit  license  fees  in  tuny  case.  Section  40 
of  the  Ordinance  provides  that  you  shall  notify  the  Chief  of  Police 
of  the  issuance  of  any  license  under  the  provisions  of  t  net  section 
but   there   is  no  require.  .   you  notiiy   the   Chief  of  Police   or  any 

other   person  that    the   license   fee   Las  been   remitted  by  t  he  Board   of 
Supervisors.     The   duty    cast  upon  you  to  notify  the   Chief  of  Police  of 
the  issuance   of  the   license   only      rises  when  the  license   fee  provided 
for  in  oection  40  has  been  paid. 

Respectfully, 

City  Attorney 


Edward  F.   Bryant,  Esq., 
Tax  Collector  of  the    City 
and  County  of  San  Vraaaiaoa 
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June  14th  1920. 
SUBJKCT:  Refund  of  License  Tax. 

Gentlemen: 

I   «n   in  rceei  .  ■jatiim  of   the  4th 

inta.   cs  follov/oj 

'I  i 
opinion  petition  of  J,    Barren   xor  a  r  fund  of  -^300 

pe  paid  x  kraaiaMa  of  tii-.i-vat 

peddler." 

QPISIOSl 

On  tho  11th  day  of  Octoaor  1911,  former  City 
Attorney  Ho  ,  rendered      \    | on  kg  the 

fas  Collector  (page  407,  Opinions  of  Ihe  Cit^  Atiorne;/,  1910* 
1211-1*:)  f  respecting  petitions  fro^a  various  -parties  who  were 
seek  in?  refunds  for  amounts  paid  upon  ^he  sealed  pa  oka -ye  liquor 
license  provided  under  Ordinance  No.  436.  The  facts  in 
matter  decided  by  r.r.  &«af  Mli  the  facts  in  the  present  instance 
are  identical,   ffca  Bi  ge  lice,       had  been  declared 

an  Invalid,  ordinance  by  the  courts  Mi  ,<r.  Lou,?  halv    that  the 
pay&er.t  of  a  li.  d  cot  entitle  the 

pay-.r  '•  of  I     -  m$    -o  m  refund.   The  oase  mainly  relied  upon 
hi  opinion  was  Harwell  vs.  5«\n  Louis  Obispo,  71  Qui.  at  p&^e 
466.   In  Hanford  Gas  etc.  Company  vs.  Hanford,  lif  Cal.  p.  112 
I1m  Maxwell  MiM  Ml  eiteo  with  aprroval. 

I  arc  in  accord  with  the  opinion  p-iven  by  Mr.  Long 
and  advise  you  that  the  payment  of  the  sum  oi  |SO0  for  a  license 
to  transact  the  business  of  a  tiok-et  pettier  at  16b  o'Farrell 
Street  io r  the  month  ending  Mar oh  31,  1920,  was  a  voluntary  paymunt 
and  oannot  be  recovered  from  the  City  und  County. 

Respectfully, 

B08T3    jf  Supervisors. 

City  Attorney. 


Jne   21st  1920. 


SUBJECT:    Delegation  of  Power  to 
Police   Commission  to   i8sue 
Dance  Hall  Permits.  °\  °\  v| 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion 

fro-  your  Board,  which  reads  as  follows: 

"The  Board  of  Supervisors  desires  your  opinion, 
on  motion  of  Supervisor  Power,  as  to  the  rignt  01  the 
Supervisors  to  delegate  to  the  Board  of  Polxce  Commis- 
sioners the  power  to  issue  dance  hall  permits. 

Snclosei  Ordinance  Ho.  2929  (Hew  Series)  and 
Amendment  thereto,  Ordinance  Ho.  3504  (Hew  Series)  for 
your  attention." 

OPIHIOH: 
A  similar  question  was  decided  in  the  case  of 
Laurelle  v.  Bush,  17  Cal .  App.  Rep.  p.  409.   The  ordinance  in 
question  in  that  case  provided  that  any  person  seeking  to 
maintain  a  moving  picture  establishment  must  obtain  a  license 
from  the  tax  collector,  and  that  the  tax  collector  should  not 
issue  such  license  until  a  permit  for  the  operation  of  the 
moving  -    I  Place  was  granted  by  the  board  of  police  commission- 
ers. The  court  said  in  part: 

"It  is  a  well-recognised  rule  of  statutory 
constriction  that  a  general  grant  of  power,  unaccom- 
panied  by  specific  directions  as  to  the  manner  in  *&ich 
the  power  is  to  be  exercised,  implies  the  rignt  and  duty 
to  adopt  and  employ  such  means  and  methods  as  may  be 
reasonably  necessary  to  a  proper  exercise  of  the  power. 

Hie  contention  was  also  made  in  the  case  of 

Laurelle  vs.  Bush  that  there  was  an  unlawful  delegation  of 

legislative  powers  made  to  the  Board  of  Police  Commissioners, 

but  the  Court  held  against  that  contention. 
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Other  decisions  of  the  Courts  of  California  are 
to  the  same  effect;  netably  the  oases  of  Goitino  vs.  McAleer, 
4  Cal.  A'p.  p.  655  and  ex  parte  McManus,  151  Cal.  335,  A 
similar  holding  was  made  by  the  Supreme  Court  of  Illinois  in 
the  case  of  Block  vs.  City  of  Chicago,  239  111.  251. 

I  therefore  advise  you  that  your  Board  has  the 
it  to  delegate  to  the  Board  of  Police  Commissioners  the 
power  to  issue  danoe  hall  permits. 

Respectfully, 

City  Attorney, 


Bo^rd  of  Supervisors, 


i^L 


June  29th  1920. 


SUBJECT:  Tax  Exemption  of  a  tYldow  of 
gyeiy 'person  who  has  go rye ft" In " 
?S?he  Army,  Kavy,  llcrine  Corps,  or 
Revenue  itarine  Service  of  the  United  States. 


Sir: 

I  an  in  receipt  of  your  communication  as  follows: 

'is  the  widow  of  a  discharged  soldier  who  has 
married  again,  and  applying  for  a  pension,  entitled 
to  exemption  on  her  real  estate  upon  her  first 
husband's  dischar 

OPIBIOM: 

Scotion  li  of  Article  XIII  ox  the  Constitution  of  the 
State  of  California  exeatpts  "property  to  the  amount  of  one 
thousand  dollars,  of  a  widow  resident  in  this  state"  of  every 
person  who  has  served  in  the  army,  navy,  marine  corps,  or 
revenue  marine  service  oi  the  United  States  in  time  of  war  and 
has  died  either  during  his  tersa  of  service  or  after  receiving 
honorable  discharge  from  said  service. 

The  term  "widow"  is  defined  as  follows: 

"A  woman  whose  husband  is  dead;  one  who  has 
lost  her  husband  by  death  and  has  not  taken  another." 

In  re  Ray's  Bstate,  35  N.Y.3.  481-464. 

Therefore,  if  the  widow  of  a  dischargee  soldier  marries 

again  she  thereby  loses  her  status  as  a  "widow",  and  consequently 

1b  no  longer  entitled  to  the  exemption  provided  for  in  Section 

1*  of  Article  XIII  of  the  Constitution. 

Respectfully, 

ASS^S^OK.  City  Attorney. 

o'bA*s 


US 


/  ^  Y 

150 


•  .  •  <  ^  July  ^  192°- 

supply   station  requiring  w  ^  f)  i 

tystabliehment   of  convenience   st  (J 

Uentlemen: 

I  am  in  receipt   of  a  eommuni cation  from  the   clerk  of  your 

Board  in  which  he  states  t  nr.t   Supervisor  Deasy,    Chairman  of  the  St  re 

Cosniittee  of  your  Board,    requests  an  opinion  from  this  office  as  to 

whether  or  not  the  Board  of  Supervisors  has  the  legal   right  to  incorporate 

in  a  re  eo  lut  ion  ►gran  ting  a  pewiit    for  an  automobile  supply   station,    a 

provision  reciting  that  the  permit   is  granted   *en  the  express  condition 

that  the  permitee  will   establish  and  maintain  a  public  convenience 

station  on  the  premises*. 

INION: 

Ordinance   No.   2659,   Hew  Series,   approved  MeVwm  11,   1914, 

is  tne  Ordinance  governing  the  granting  of  permits  for  automobile  eupply 

-ions,     I  his  ordinance  prescribes  tne  tens  and   conditions  under  wich 

such  a  permit  may  be  granted  and  provides  that    upon   compliance   with  the 

provisions  of  the  ordinance,   th     permit   etMsll   be  granted  unless  in  the 

pant  of  the  Board  an  automobile  su    >ly  station  at  the  proposed 

location  would  be  p*irticul   rly  hasardous  to  the   nublie  safety,      -there   ie 

ne  provision  of  the  ordinance   wrleh  would  autnorize  the  Board  to  impose 

as  a  condition  that  t  |  tee   establish  such  a  convenience   station, 

Respectfully, 

City  Attorney 
Boarl   of   Supervisors: 


G<n 


iggp 

l  .-::--2C 
Re  Colli  .-    st . 

July   12th,    lt20, 

Gentlemen: 

I   aa  in  receipt    of  your  conmuni  cation  of  July  8th 

reading  as   follows: 

"The  Bo-jrd  of  Supervisors   on  aotion   of 
Supervisor  Power,    desires  to   be   advised  whether  or  not 
Budget   ap|  .19-1920   for  Collingwood   Street    can 

be   carried  into   next   year  by  the    creation  of  an  Investment 
Pund." 

:-l%1QS: 

Section  16  of   Chapter  I   of  Article   III   reads  as   follows: 

"Sec.  16.  At  the  close  of  each  fiscal  year,  if 
all  demands  against  each  fund  have  been  paid  or  satisfied, 
and  all  disputed  or  contested  der-ands  finally  a  judic  xed, 
the   Supervisors   snail   direc*  r  to  transfer  all 

surplus  moneys  to   a   fund   to  be   called  the    Surplus   r\ind, 
except   mm  lus  moneys   as   are   in  the   sever-!   interest 

an<*    sinking   funds,    in  the    Common   School    iund,    in  the  Park 
Pund,  the  Library   Pund,   the  Police   Relief    ■  Lei      und, 

emen's   Relief  and  Pension  Tun-1,    and   in   such  other 
~s   the   disposition  of  whose    surplus  moneys   is   in  this 
Charter  otherwise   provided  for." 

She  appropriation  for  Collingwood   Street    in  the 

budget    of  1919-20  was   an  ap-  rcpriation  made   in  the   General   Fund 

for  the  improvement    of  tht    street.      Ihe  appropriation  was   not 

expended   during  the   fiscal  year  of  1919-1920,    and  consequently 

under  the   provisions  of  Section   16  of  Chapter  I   of  Article   III 

above   quoted,  the  appropriation  in  the  budget    will    form  a  part 

of  the   Surplus  Fund  for  the  years  1919-20  pro  Tided  all    iwiMiM 

against    said  fund  have  been  satisfied  or  finally   a~ju~    ;      ei.  An 

Investment   Pund  can  only  be  created   out  of  moneys  which  are   not 

needed  for  immediate   necessities,    and  7.hile   it    is  true   that  this 

appropriation  not    having  been  used  for  the   purposes   for  which  it 

was   appropriated,   the   necessity   for  its  use   no   longer  exists, 

yet    its   c   aracter     as   been  changed  by  tht    fact    and  it   now 
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becomes  a  part  of  the  Surplus  I'Hind  for  the  years  1919-20.     There 
is  no  way  to  avoid  the   operation  of  the  provisions  of  Section  16 
of  Chapter  I  of  Article  III,   and  I  therefore  advise  you  that  it 
is  no  longer  possible  to  use  this  appropriation  as  an  Investment 
Fund  and  that  the  ultimate  disposition  thereof  is  governed  and 
controlled  by  Section  16  of  Chapter  I  of  Article  III. 

Respectfully, 

City  Attorney 

Board  of  Supervisors, 
San  Francisco,    Cal. 


ty  July  14,   19?0.  tfQh 

Dear  air: 

I  an  In  receipt  of  several   communications  from  you 
renuesting  interpretations  by  me  of  provieions  of  the  new  license 
ordinance   No,   5132   (Sew  Series)   which  went  into  effect    on  July  1st   of 
this  year.     I   will  answer  the  several  requests  in  l   1b  one  conmiunication, 

1,      Section   32  of  the  ordinance   provides: 

"Bvery  person,    firm  or  corporation  engaged  in  the 
occupation  of  and  doing  business  as  a  contr   ft       ,    subcontractor 
or  builder  or  engaged  in  the  construction  or  repair  of  any 
building,    street,    sidewalk,    sewer,   engineering  structure  or  any 
engineering  operation  or  advertising  as  such  or  re   resenting 

self  as   such  and  regularly  employing   help  for  ouilding  con- 
struction,   sewer  construction,    plumbing   construction,    street 
const  ructi  on,   .  ft  si   const  ruct  ion  or  general   construction  or 
general   construction,    s   all   pay   a  license   fee  of  twelve   50-100 
(i-12.50)    dollars  per   nutter.* 

"Provided  that   any  person,    fim  or  corporation  pa  ing 
a  license  fee,    as   such  contractor  or  builder,   under  the   provisions 
of  tMs  or  any   otn-r  ordinance ,   sh?ill   pay  the  highest   license 
fee   required  and   shall   thereupon  be  not   liable  for  any  lesser  fee 
that  may  be   imposed." 

y  u  desire  to  know  if  a  contractor  maintaining  an  office  in 
San  Francisco    receives  through  his  San  Francisco   office   contracts  for 
work  to  be  performed  not   in  San  Francinco  but    in  other  counties  of  the 
state,    is   be  liable  under  this  section  for  a  contractor's   license. 

I    am  of  the   opinion  that    if  a  contractor  merely  maintains  an 
office  in  San  Francisco  but   performs   no  work  in  San  Francisco  that   he 
does  not   come  within  the  provisions  of  Section   32.     If,   on  the  other 
hand,    he  does   work  in  San  Francisco,    or  holds  himself  out   as  a  con- 
tractor who   will   accept  work  in        •  ,    I   am  of  the   opinion   that 
he  comes   within  the  provision  of   Section   3:  ,    although   he  may    do   work 
^outside  of  San  Francisco. 

2.      Section  74   of  the   ordinance   levies   a  license   tax  on 
accountants,  the   amount   of  the   license  being  determined  upon   the  annual 
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Throes  receipts  of  t    e  business.     You  ask  if  an  accounting  firm  has  its 

office   in  the   City  and  County  of  &vn  Fr  ncisco   out    receives  a  great 

bulk  of  the   receipts   of  business   dene   outside   of  tian  Jfrancisco  is  such 

firm  required  by  Section  74  to  report    the  gross  business  which  cornea 

through  the  local  o  if  ice   of  accounting  done  outside  of  the   City  and 

County , 

I   Infer  that  your  request    involves  a  case  where  the  place 

of  business  of  a  firm   is   in  Jan  Francisco,   Its   c  ntracts  and  engagements 

made  In  San  Francisco,   but    Involving  work  on  some  occasions  outside 

of  the   City.      I   am  of  the   opinion  thnt    such  a  firm  must    report  its  gross 

receipts  of  all   its  business   for  the  purpose  of  fixing  the  amount  of  the 

a-  upon 

license   tax,      Uhe  basis  of  fixing  the  amount   of/ license   tax  bwfeirgv 

jpdmoefldvvoww  t  ,ie   amount    of  the  gross   receipts  of  the  business   is  not   a 
>-ax  on  inco,  e.     i  he  purpose  of  classifying  upon  the  basis  of   receipts  is 
merely  for  the   purpose  of  classification,   the  ordinance   contei  Bali ting 
that    of  a  given  class   some  engaged   in  the  oc:uo  tion  or  business   should 
pay  more  than  others  by  reason  of  the  fact   th-.X   such  persons  do  a  larger 
amount   of  business  than  others   in  the   bbh«   class.      Of  course,    if  the 
accounting   firm  maintained  an  office   in  some  other  city  where   its 
engagements  or  contracts  in  that   city  were  made  and  the  buniness  se- 
cured,   such  gross   receipts   should  not   be   taken  into   consideration  in 
determining  the  amount  of  licence  tax  for  leal  Francesco,    alth  ese 

receipts  mlfat   be  transmitted  to  the  San  Franc i;;co  office   simply   for 
the   reason  th?tt   tne   financial  matters   connected  wit     the   business  were 
eondueted   in  -Jan  Francisco. 

3.      faction  17   of  the   ordinance   Imposes  a  license   tax  on 
>very  ,    firm  or  corfor  t ion   engaged   in  the   business   of  j     int'iining 

or  conducting  a  shop  or  place  where   automobile   or  ot  hr>r  motor  vehicles 
or  p:rts  of  automobiles  or  other  motor  v-hicies   are    repaired.     You  as<< 

2 


155 

is  a  person  liable   for  this  tax  rho  maint  iins  a  paint   ehor>   for  the 

) 
purpose  of  re-painting  automobiles,,  both  old  and   new. 

ihe  painting  of  a  new  automobile  could  in  no  sense  be  said 

to  be  a   rpair  thereof.      In  a  broader  seni;e ,   the   repainting  of  a  used 

automobile  can  be  said  to  bev  a  reaair  thereof,   although  perhaps  in  the 

different    crafts   connected  with  the   automobile  industry  the  term  "repaid 

is  limited  to  changing  parts  of  machines  and   furnishing  new  parts  for 

broken  pr  rts  and   does  not   refer  to  the  painting  of  machines.   However, 

there   la  no    provision  in  the   or'iii;)    ce   which  places  a  license   tax  on  a 

person  engaged   in  repainting  ma chines  and  inasmuch  as  it   would   seem  to 

be  a  discrimination  against  one  craft   of  the  industry  to  levy  a  license 

tax  upon  it  a  d  exempt  other  craft r,   I   am  of  the  opinion  that  the  worJI 

•repair"  as  used  in  Section  17,   war,  intended  to  be  used  in  its  broader 

.sense  and   that  therefore  it  includes  repainting  of  machines, 

4.      Section  76  of  lb*  ordinance  -rovides  th^t  every  person,   firm 
or  corporation  conducting  a  warehouse  business  or  e  gaged  in  the 
business  of  storing  goods,    wares  or  merchandise  on  any  premises  shall 
pay  an  annunl  license   tax  as   follows: 

"Where  the  net  area  of  whose  warehouse  one  rations  amounts  to 
85,000  square  feet  or  less,   Sixty  Dollars."       Thereafter,   in  the  section 
different    classifications  are  >.ade  as   to  the  amount    of  the  tax  dependent 
upon  the  number  of  square  feet   of  the  net   area  of  the   "warehouse 
operations".      I  am  of  the  opinion  that   in  determining  the  area  for  the 
basis  of  the  tax  the   combined  area  of  all   warehouses  operated  by   one 
firm  or  corporation  is  to  be  taken  into   consideration  and  that  but   one 
licence  tax  need  be  paid.      It   will   be   noticed   that  the  license   is  upon 

'a  warehouse  business  and  that   the  amount    is  determined  upon  the   net   area 
of  the    "warehouse   operations",    indicating  th»t   where   a  fim  has   several 
warehouses  or  premises  where  their  operations  are   carried  on,    they 
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need   but   pay  one  tax  for  carrying  on  the  business,   but  that  the 
amount   of  the  tax  is  made  dependent  upon  the  total  are*?  of  all 
premises  wherein  the    "warehouse   operations"  are   conducted,     Xbe 
terra  1m gating  in  the  business  of  storing  fjoods,  wares  or  merchandise 
in  any  premises*,    in  ay  opinion  is  intended  te  be   synonymous  with  the 
term   "warehouse   business",   but  whether  that   is  so  or  not,  the  basis 
of  the  tax  is  made  upon  the  net  area  of  the    "warehouse  operations" 
which  clearly  indicates  that    in  determining  the  tax  the  total  area 
of  all  warehouses  or  places  wnere  any  ,.:oods  are   stored  is  to  be 
taken  into   consideration. 

*iespect  fully, 

City  Attorney. 

Tax  Collector: 


/  -yV  i5? 


July  15th  1920. 


SUBJECT:  No  License  Tax  Required  of  §\\ 

Christian  Science  Practitioners. 

Sir: 

I  am  in  receipt  of  your  communication  of  July  6th 
in  which  you  request  my  opinion  whether  Sgction  74  of  Ordinance 
Ho.  5132  (New  Series)  imposes  a  license  tax  upon  Christian 
Science  Practitioners. 

OPINION: 

Section  74  levies  a  tax  upon  certain  professions 
therein  enumerated.  The  tax  is  based  upon  the  yearly  gross 
receipts  of  a  person  engaged  in  any  of  the  enumerated  pro- 
fessions. Christian  Science  Practitioners  are  not  enumerated 
therein  and  the  question  you  desire  answered  is  whether  Christian 
Science  Practitioners  are  embraced  in  the  designation  "Drugless 
Practitioner" •  The  term  "Drugless  Practitioner"  is  an  indefinate 
one  and  is  descriptive  rather  than  the  nanie  of  any  given  profession. 
The  term  "Christian  Science  Practitioner"  is  the  name  adopted  by 
a  school  and  those  who  engage  in  Christian  Science  practice  are 
always  referred  to  as  "Christian  Science  Practitioners". 

In  the  discussion  before  the  Committee,  having  before 
it  the  drafting  of  Ordinance  No.  5132  (New  Series),  the  matter 
was  discussed  whether  or  not  a  license  tax  should  be  placed  upon 
Christian  Science  Practitioners  and  it  was  the  decision  of  the 
Committee  that  a  license  tax  should  not  be  placed  upon  them. 
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In  view  of  the  indefiniteness  of  the  term  "Drugless  Practitioner", 
and  the  fact  that  the  term  "Christian  Science  Practitioner"  is 
a  well  known  designation  of  a  school,  and  the  decision  of  the 
Committee  not  to  include  Christian  Science  Practitioners  upon 
whom  a  license  tax  should  be  imposed,  I  advise  you  that  no 
license  tax  can  he  collected  from  Christian  Science  Practitioners. 

Respectfully, 


|  >,K 


City  Attorney. 


TAX  COLLECTOR. 
GL/MS 
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Subject:     .a   License  Tax- 

■•cbandise    >rokers.  July   19th,    1920. 


Dear  Sir: 

I  m  in  receipt  of  your  coarrami cation  of  July  15th,    1920, 

reading  as  follow: 

action   29   of  ^rdintince  #6132   (New  Series) 
imposes  a   license  tax  upon  I *rcha-  r  ;Vers    md  bases  the   tax 

upon  the    "Amount   of  business   done." 

"Will  you  please  infoim  me  whet   is  here  Meant   by 
•Business  Done'  .     Does   it   mean  only   commissions   received  or  does 
it   mean  tlw   total  amount    of   Sales  made  upon  which  the   broker 
..•elves  hio   coram! salons.  " 

Section  29  of  the   Ordinance  in  question  is  as  follows: 

"iivery  person,    firm  or  corporation  engaged  in  the 
business  or  buying   or  selling  meats,   provisions,    produce, 
goods,    wares  or  merchandise,    wines  or  distilled   lir-uors, 
drugs   or  medicines,    jewelry   or  wares  or  r>recio\is  metals, 
on  commission  as  broker  for  the   owner  or  consignee  thereof, 
■1   o  y   a  license   as  follows: 

xirst.     Those  doi  *  Lness   to  the   amount   of 

two  hundred  and   fifty  thousand    (260,000)    doll.- rs  or  more 
per  quarter  shall   pay  a  lioenoe   of  two   hundred    (200)    dollars 
per   qu   rter. 

8a  ee»a,      a  hose   doing-  business  to  the   amount   of 
two  hundred  thousand    (200,000)    dollars  or  More,    and  less 
than  two  hundred  and  fifty  trtou^nd    (250,000)    dollars  m| 
rter  shall    pay   a  license   of  one   hundred   and   sixty    (160) 
doll- rs  per  quart  »r. 

Third.      Those   doing   business   to  the  amount  of 
one  hundred  thousand    (100,000)    dollars  or  more,    Hb4   less 
than   two  hundred  thousand    (200.000)    doll-  rs   p<-r  qu   rter, 
shall   pay   a  license  of  eighty    (80)    dell    rs   ;>er  qu:  rter. 

fourth.     Those   doing  business  to  the  amount   of 
fifty  thousand    (50,000;    doll-  rs   or  more,    and   less  than  one 
hundred  thouonn"    (100,000)    dollars   per   quarter,    shall    nay 
a  license  of  fifty    (50)    do]  r. 

Fifth.      Those   doing   business   to  the   amount   of 
twenty  id    (20,000)    doll    rs  or  more,    and  less  than 

fifty    (50,000)    dollars  n*r   quarter,    shall   pay   a  license   of 
rty    (so)   eel    -  rn  -    ,  ter. 

usiness   in  any   amount  under 
twenty  thourwd    U'0,000)    dollars  o'-r  quarter  ehall  pay   a 
license   of  ten    (10)    dollars  r." 

In  Section   SO   of  the   Ordinance,   a  license  tax  is     laeed 

upon  9T9Ty    nerson,    firm   or  corporation  engaged   in  the  business  of 

buying  or  selling  mining  stock,   bonds,    state,    county   or  municipal 
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stocks  or  bonds,    or  stocks  of  incorporated  companies,    or  evidences 
Of  indebtedness  of  private  persons   or  of  incorporated  companies,   as 
a  broker  on   commission.     The  amount    of  the   license  is  bf  sed  upon  the 
comnission  or  gross  profits  of  the  person  so  engaged  as  a  broke  r. 
It   will  be   noticed  in  Section   29  that  the  classifie  tions   as  to  the 
amount   of  the  tax  range   from  those   who   do  business  in  the   amount  of 
#250,000  per  quarter  down  to   those  whsdo  business  in  an  umcunt  under 
#20 # 000.   per  quarter. 

It  is  apparent   thr.t    it  is  the  intention  of  the  ordinance 
in  classifying  those   who   are  to  pay  under   Section  29   that   the  classifi- 

I  ons  are  made  upon  the   total   amount  of  the   sales  or  purchases  made 
per  quarter  and  not  upon  the  amount  of  the   commission  or  profits   from 
the  business.      If   it  had   been  intended  to  base  the  tax  upon  the   amount 
of  the   commissions  or  profits  of  the  business,   the   section  would  hare 
clear .ly   sv?-ted  so,    as  it   does  in  Section   30,    a  eve    ouoted  in  lew 
a  license  tax  upon  other  brokers.     Xhe   Section  plainly  states  that 
every  person  engaged  in  the    "business**  of  buying  or  selling  meats, 
provisions,    *tc.   on   cor-mission,    shall  pcy  a  tax,    an<*  the  amount   of 
ihe  tax  is  based  upon   the   volume  of  the    "business*1.     The  classification, 
based  as  it   is  upon  very  large  volumes  of  business,   ranging   from 
#250,000  per  quarter  down  to    ;  20,000   per  quarter,    further  indicates 

I    the    section   is  intended   to  mean  «]  tax  5s  based  on  the 

volume  of  t  i  neos   rather  than  upon  the   commissions  or  profits 

from  the  business. 

Respect  fully, 

City  Attorney. 
TAX 
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i.ugust  19,1920. 

1  0  0 


Ladies  and  Gentlemen :- 

I  am  in  receipt  of  your  communication  of  the  17th 

ins t.,omho dying  a  resolution  adopted  by  your  Board,  calling  upon  the 

City  Attorney  for  an  opinion  relative  to  the  rights  of  the  City  and 

the  Boartf  of  education  in  tho  -letter  of  the  excavation  of  a  lot 

adjoining  the  John  ^wett  bohool,  which  excavation  endangers  the 

Stability  of  the  retaining  wall  of  the  school  yard. 

OPINION. 

Chi  common  law  doctrine  oi  lateral  and  subjacent 

support  as  applied  to  ooterminous  lot  owners  is  incorporated  into 

iho  xaws  of  this  state,  ejection  Q'oZ   of  the  Civil  Code  of  California 

deals  dth  the  subject  as  follows: 

"Each  coterminous  owner  is  entitled  to 
the  lateral  end  subjacent  support  which  his  land 
receives  from  the  adjoining  land,  subject  to  the 
iib  of  the  owner  of  the  adjoining  last  to  !>;L.ke 
proper  and  usual  excavations  on  the  same  for  purposes 
of  construction,  on  using  ordinary  care  and  skill, 
and  taking  reasonable  precautions  to  sustain  the  land 
of  tho  other,  and  giving  previous  reasonable  notice 
to  the  other  of  his  intention  to  moke  ;  ucn  excavations." 

The  principle  of  law  embodied  in  the  foregoing  section 

of  our  Civil  Code  has  >.een  interpreted  b,,  our  Supreme  Court  to  apply 

to  land  only.  That  is  to  say,  one  lot  owner  is  not  permitted  to  so 

excavate  his  lot  as  to  cause  the  natural  soil  formation  upon  the 

adjoining  lot  to  fall  into  the  excavation.   It  is  the  duty  of  the 

excavating  owner  to  take  all  reasonable  precautions  tf      ct  the 

soil  of  his  neighbor's  lot  from  sliding  or  felling.  This  same 
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principle  of  law  does  not  apply  to  buildings  or  structures 
erected  on  the  land  of  the  adjoining  lot  owner,  but  only  applies 
to  the  land  itself  in  its  natural  state. 

When  the  owner  of  a  lot  causes  the  same  to  be  excavated 
for  a  proper  purpose  he  must  use  ordinary  care  and  skill  in  uaking 
the  excavation,  but,  having  done  so,  he  is  not  obliged  to  protect 
a  building  or  structure  erected  upon  an  adjoining  lot  from  damage. 
The   obligation  rests  upon  the  owner  of  the  building  to  take  such 
steps  as  may  be  necessary  to  protect  his  building  or  other 
structure. 

You  are  therefore  advised  that  the  City  end  County 
of  en  Francisco  is  in  the  same  position  as  any  other  property 
owner  would  be  in  relation  to  ih  proposed  excavation  work,  and 
you  should  therefore  take  such  steps  as  ;ay  bo  necessary  to 
guard  against  any  damage  which  may  result  from  a  lawful  and  proper 
prosecution  of  the  excavation  work  by  tho  adjoining  owner. 

Respectfully, 

Oity  At  tor- 
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August    iiO,1920. 


UBOJi     ftjyment   of  ;^l&ey  Subsequent 
to  Jjocth  of  said  .i.nployee. 


Hon.  ThOKios  f«    joyle, 
..uditor,    Sen  Francisco *Cal, 


Beer  Jir:- 

I  cti  in  receipt  of  your  sotMgmiostloa  of    .ugust 
12th, wherein  you  ask  for  en  opinion  from  this  office  va  to 
whether  "a  salary  demand*  drawn  in  favor  of  an  employee   of 
the   -it,.;  :  nd  County,   doting  from  a  period  subsequent  to  his 
death*   would  be  a  valid  ci  inst   trie  Qitg    L.iui  Oeatttji 

end  should  1  approve  und  tudit  the  sejaet" 

OPIHIOH. 

Section  1997  of  the  Civil  Code  of  the   c/tate  of 

California  provides: 

"Jivery  employment  ia  terminated: 
1.  is  expiration  of  its  appointed  term: 

.     By  the  extinction  of  its  subject: 
•  *      _^  the   death  of  the  employee :   or. 


om      o^  t,na   oeajtn  cu_  in. 

4.     5y  his  le/ral  incapacity 


Jy  his  legal  incapacity  to   cot  ea  such," 

Scot ion  M  of  i  rticle  XY1  of  the   Charter  of  the 

City  end    )ount0    provides: 

"Mo  deputy,    clerk  or  employee   of  tho 
Oity  e^d  Jounty  Khali   be   f>aid  for  e 
greater  time  than  is  covered  by  his  actual 
a ." 
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The  Code  sectioM  end  the   Charter  section  tbove 
quoted  clearly  determine  the     uestion  which  you  have 
asiced.         The  contract  of  employment  absolutely  ceased 
upon  the  death  of  the  employee*       The  portion  of  the 
month  subae  uont  to  the  death  of  an  employee  is  not  tie 
covered  by  his  actual  service,   for  the  employment  had 
ended  snd  no  service  could  be  rendered* 

You  ere  therefore  advised  that   suoh  a  salary  demand 
is  not  a  valid  claim  against  tho  City. 

Respectfully. 


City  i^ttori 
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Did  that  section  stand  alone  it       indicate  t< 
the  employment  of  people  necessary  in  trie  operation  of  a 
public  utility, as  well  as  the  fixing  of  the  compensation  of 
such  employees,  would  be  subject  to  such  ordinances  as  the 
Board  of  Supervisors  might  adopt  and  that  the  Board  of 
Supervisors  by  ordinanoe  mi -lit  fix  the  number  of  such 
employees,  their  duties  and  also  their  compensation. 

Section  5  of  Chapter  I,  Artiele  VI,  however,  reads 

as  follows: 

"^he  Board  may  appoint  a  Secretary  who  shall 
receive  an  annual  salary  of  eighteen  hundred  dollars, 
Che  Board  may  employ  such  clerks,  superintendents, 
inspectors,  engineers,  surveyors,  deputies,  architects 
and  workmen  as  shall  be  necessary  to  a  proper  discharge 
of  their  duties  under  this  Article,  ana  fix  tnoir 
compensation;  but  no  compensation  to  any  of  said 
persons  shall  be  greater  than  is  paid  in  the  case  of 
similar  employments." 

It  is  of  course  fundamental  that  all  provisions  of  a 
Charter  are  to  be  road  together.  Reading  these  two  sections 
,her  I  am  of  the  opinion  that  the  Board  of  Public  tforks, 
independent  of  the  Board  of  Supervisors,  has  the  right  to 

determine  the  number  of  employees  necessary  to  carry  out  the 
duties  and  powers  of  the  Board  and  to  fix  the  compensation 
of  such  employees.  As  already  stated,  Section  9,  of  Chapter 
I,  Article  VI,  contains  the  majority  and  principal  powers  and 
duties  of  the  Board  of  Public  Works. 

If  the  Board  of  Supervisors  has  tho  right  to  fix 
the  compensation  of  street  oar  employees  the  Board  would 
have  the  right  to  fix  the  compensation  of  all  other  employees 
of  the  Board  of  Public  Works,  for  in  the  enumeration  of  the 
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pov/ers  contained  in  Section  9,  Chapter  I,  Artiol©  VI,  practi- 
cally the  same  language  is  used  bo  far  as  the  control  of  the 
Board  of  Supervisors  is  concerned  over  theso  powers.   It  has 
always  been  conceded  that  the  Board  of  Public  Works  has  the 
power  to  fix  the  co.-rrponsation  of  its  employees  and  this 

Lee  amounts  to  a  practical  construction  of  the  provisions 
Of  the  Charter  and  a  practical  construction  of  the  provisions 
of  any  law  is  entitled  to  great  weight,  Irrespective  of  this 
practical  construction,  I  ara  of  the  opinion  that  the  language 
is  plain  and  that  the  Board  of  Public  Works  has  the  power 
to  fix  the  compensation  of  all  its  ernployees  including  those 
who  are  employed  on  public  utilities. 

It  will  be  noticed  in  Section  3  that  the  terra 
"Workmen"  Is  used  and  that  the  word  "employees*'  is  not. 
I  am  of  tho  opinion,  however,  that  the  term  "workmen" 
embraces  tiie  term  "employee"  and  that  the  section  is  intended 
ive  to  the  Board  of  Public  Works  tne  power  to  fix  compen- 
sation of  all  persons  employed  by  the  Board  of  Public  Works 
to  carry  out  the  powers  and  duties  of  that  Board. 

Respectfully, 

City  Attorney. 

BQ-.K1)  0?  3UPKP.  VISORS. 
GL/MS 
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Sept, -nber  20,  1920. 

Subject:  Power  to  Hmd       ers  of  the 
Police,  Fire  or  School  Departments 
Who  leave  thoir  post  •£  tun.         m   strike, 

Gentlemen: 

I  am  in  receipt  of  your  er 

18th,  19 SO,  raa&iac  m  mt 

"On  Motion  of  Su  of 

,  directed  mo  to 

•  or 

not  our  organic  law  at  tho   pro;  m  provides  the 

Niiin  .  icm 

or   school  tonehcr j  who  leave   their  post   of  tl  %o 

on  strike  •'* 

H: 
->oifio  provision  in  tfca  Charter 
ieej  policemen,   firomen  or  school  teachers  who  leave 

mt  duty  mnc  ?o  on  strike  are  subject  to  mmS 

from  their  respective  s. 

Section  2   of  Chapter  VII,  Article  VIII  ^'ter, 

hoover,   provi  "^ 

of  any  ofxense   or  violation  mt  the  ruloo  and  r;  mn'i  of   the 

,t   shall   be  liable   to   be  :'  reprisal d,    or  by 

fine   tc    be   t±x*4   \r  .    or  bJ'  « 

neptcr  ;  -icle   provides 

that  no  member    >i  ai   be   s*bJeot  t0 

jt   any  MOM.  or  to  punishment  for  any  breach  of  duty 
or  misconduct        ,   »•»*  *****   a  fair 
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beforo  the  Commissioners  upon  a  verified  complaint  filed  v/ith 

the  Board  setti    g      eaifically  the  acts  complained  of, 
f,>nd  after  such  reasons,  olo  notice  to  him  of  the  t£M      ln.ce 
of  heerl,         '>o*  rd  mr.y  by  rulu  prescribe. 

Section  7,  Chapter  I,  Article  IX  I  ,  per- 

tain provides: 

,  ployee  of  I         ;ont 

■  all  be  appointed,  tr  naferre*  jf 

hiu  politico!  opinions,  nor  shall  ho  bo  transferred 
or  dismissed  except  for  cause,  not  until 
before  the  CHKSttif 

oion  2,  Chapter  II  of  Article  IX  provi^       ,  no 
of  fie   ,  '.oyee  of  the  Department  shall  be  dismissed 

or  i  ttit        ^rial, 

iii j  1,  Chapter  III  of  Article  YII 

,  pertaining  to  -,  provi 

that  tho  Bo  ■-•  to  dismiss  teachers 

10  Departmr 

of  t)  STh  or  who  shall  be  hereafter  appointed, 

shall  bo  dismissed  from  the  I)  insuoordin-'.Lion, 

imraoral  or  unprofessional  co..  tot,  or 

teaohir 

It  la  obvious  tnnt  e  polioeaan,         Mr  school  teacher 
who  would  leave  hi       r  poet  of  dutj        on  strike,  contrary 

and  r.       ma   of  his  or  nor  r  spectlve       lont 
W   orders  of  his  or  her  superior       .a, 
would  be  guilty  of  insubordination  and  constitute  a  cause  for  his 
or  her  dismissal  fa  t. 

Respectfully, 

■•■■■---        - 
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September  80,  1920.        qQ  L> 

Subject:  Effect  of  Conflict  of  Authority  between  \  _ 

The  Board  of  Health  under  .  o  GIG  end  the 
State  Labor  Co  :  dsaio::  under  Statute  Providing' 
For  Ssnitutio      .'ontllation  of  factories  and  Workshops. 

In  reply  to  your  request  for  m   opinion  as  to 
whether  the  Statute  of  1039  on  Sanitation  and  Ventilation  of 
faetorieo  and  workshops,  Section  1  thereof,  or  ordinance  615 
of  t       and  County  of  San  Francisco,  is  controlling;, 
penal  t  me  to  advise  you  M  fell  owe  t 

I  have  withheld  wy  opinion  heretofore  awaiting: 
the  decision  of  the  Stnte  Supreme  Court  upon  the  analogous 
question  of  whether  the  regulation  of  traffic  in  city  streets 
la  a  stuto  or  ■  municipal  affair.  This  witter  has  been  before 
the  State  Supreme  Court  for  over  a  year  and  was  very  thoroughly 

«o  thers  on  at  least  three  ooc   ions  find  was  finally 
decided  on  September  10,  1920  in  the  ease  of  Kx  Parte  Daniels. 

In  that  decision  the  Court  held  that  the  control 
of  traffic  on  ciu  streets  is  a  state  affair  and  not  a  municipal 
affair  and  for  that  reason  an  ordinance  providing  traffic 

I  was  inoperative  and  void  If  It  was  in  oonfllot 
with  the  state  statute  on  the  sans  eubjeot.  In  aeoi dim- 
case  the  Court  used  the  following  language: 

"While  it  is  true  that  the  regulation  of  traffic 
upon  a  public  street  Is  of  sreoial  interest  to  the 
people  ipality,  it  does  not  follow  what 

such  regulation  Is  a  municipal  afi  re 

i  a  doubt  as  to  whether  or  not  such  r         Is 
a  rannioipal  affair,  that  doubt  sent  be  resolved 
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in  favor  of  the  legislative  authority  of  the  State, 
5?h«  rule  ia  that  'any  fair,  reasonable  doubt  oon- 
oer      o  existoice  of  the  po/er  ia  resolved  by  the 
oourts  against  the  corporations  and  the  power  is 
denied* ". 

In  the  light  of  this  decision,  I  feel  constrained 
to  advise  you  that,  while  tho  matter  covered  by  Section  1 
of  the  Statute  above  referred  to  and  by  Ordinance  615,  is 
of  special  interest  to  the  people  of  a  municipal ity ,  it  is 
nevertheless  a  ;&atter  of  interest  to  the  public  of  the  state 
at  large  and  under  the  reasoning  of  the  Court  la  the  case  of 
Bx  Parte  Daniels  it  rauet  be  held  to  be  a  state  affair  rather 
then  a  municipal  afiair. 

The   statute  end  the  ordinance  being  identical  in 
their  provisions  tho  ordinance  is  in  conflict  vrith  the 
statute  ttitf  therefore,  Hurt  he  held  to  be  void. 
In  re  Sio,  755  Gal,  142. 

Respectfully, 

Oj.ty  Attorney, 


BOARD  OF  HEALTH. 
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OPINION         "/*&** 


CITY    ATTORNEY 

September  30,  1920. 

Subject:  Effect  of  Proposed  Charter  Amendment 

Granting  Civil  Service  Preference  to  Veterans. 

Gentlemen: 

I  am  in  receipt  of  your  communication  under 

date  of  September  24,  1920,  as  follows: 

rtl."If  the  proposed  Charter  amendment,  giving  pref- 
erence to  war  veterans  in  Civil  Service  appointment, 
is  adopted,  will  it  govern  eligible  lists  that  were  in 
existence  prior  to  the  ratification  of  the  amendment 
by  the  Legislature? 

2.  Can  the  Civil  Service  Commission,  in  scope- 
circulars  adopted  for  examinations  to  be  held  in 
advance  of  the  adoption  and  ratification  by  the  legis- 
lature of  the  said  proposed  Charter  amendment,  provide 
for  the  giving  of  preferential  credits  to  war  veterans 
by  inserting  in  the  scope-circular  therefor  the 
following  (or  must  the  Commission  wait  until  such 
Charter  amendment  is  ratified  by  the  Legislature  before 
taking  any  action?): 

•Any  preference  or  credits  established  by  the 
Charter  amendments  shall  be  made  a  part  of  this 
resolution  provided  they  are  duly  ratified  by  the 
electors  and  the  Legislature  and  shall  govern  the 
eligible  list  adopted  in  consequence  of  this  examination.* 

OPINION: 

The  proposed  charter  amendment  to  which  your  letter 

refers  provides  for  certain  preferences  on  the  eligible  lists 

to  "veterans  who  become  eligible  for  appointment  by  attaining 

the  passing  mark".   The  language  of  this  proposed  amendment 

is  such  that  by  its  grammatical  construction  it  only  refers 

to  veterans  "who  become  eligible";  that  is,  veterans  who 

become  eligible  after  the  charter  amendment  shall  have  gone 

into  effect.  This  language,  particularly  in  view  of  the 

general  rule  that  statutes  shall  only  be  given  prospective 

operation,  unless  a  retrospective  operation  is  made  compulsory 
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by  the  lanjnMMTw  of  the  etatate  {Yanuorbilt  v».  Ill  Peruona, 
16S  Qui.   b<>»;  0*»ea  va.  Cook,  176  C«l.  669),  write*  it  clear 
that  the  propose  I  amendment  is  only  Intended  to  be  effective 
ae  to  exaiinatione  held  after  the  date  that  the  amendment 
goee  Into  effect* 

I  therefore  advice  you: 

first.  Shot  the  proposed  oharter  amendment  will 
not  govern  eligible  liote  that  were  in  existence  prior  to  the 
ratification  of  the  amendment  by  the  Legislature ,  and 

Second.  That  the  Civil  Service  Consaiaelon  will 
hnve  no  vowr   to  provide  xor  the  giving  of  preferential 
credits  to  war  veterans  in  examinations  held  in  advance  of 
the  adoption  and  ratification  of  the  proposed  amendment. 

Respectfully, 

Oity  Attorney. 
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Subject:     Title  to  Outside  Lands  September  30th,   1920. 

Block  210  known  as  Home   for 
Foundlings.  I  o  0  fr 

Gentlemen: 

I  am  in  receipt  of  your  communication  as  follows: 

"I  am  directed  by  the  Public  Buildings  Committee 
to  forward  the  enclosed  matter  relative  to  property  situate' 
at    Clement   Street   and   30th  Avenue.     Letters  attached  are 
explanatory  as  to  the  question  of  the  building  on  the 
promisees. 

Your  advice  ie  asked  as  to  the  city's  title  to 
the   land  and  improvement e,    and   its   power  in  the  promisee  to 
direct  the   removal  of  the  building  complained  of." 

OPXUIOB: 

Xhe  land  which  is  the  subject    of  your  lnouiry  is  Outside  Lands 

Block  No.   210.   bounded  by   Clement   and  Geary   Streets   and  Twenty-ninth 

and  Thirtieth  Avenues.     It    is  the  reservation  made  icy  the  Coraittee  on 

Outside  Lands  for  am  Asylum  for  foundlings  under  Order  He.  800  of  the 

Board  of  Supervisors,    which  was  ratified  by  the  Legislature  by  an  act 

approved  March  27,   1868.     By  this  order  the  Board  of  Supervisors  warn 

authorised  and  directed  to  devise  and  adopt   a  plan  for  the  subdivision  tf 

the   Outside  Lands   of  this  City  and  County   into  blocks   and   lots  and    "to 

select  and   eet  apart  for  public  uses  such  lots  and  portions   of  said   land 

as    said  Board  may  deem   neceesary". 

The  Legielature  of  this  State  passed  an  Act,   approved  March  23, 

1872   (otatutee  1871-72)   page   513,   entitled:    "An  Act  to  Authorize  the 

Mayor  of  the   City   and  County  of  San  Franeieco  to   convey   certain  lands 

to  the  San  Francisco  Lying-in  Hospital  and  Foundling  Asylum;    said  Act 

being  ae   follows: 

Section  1.  The  Mayor  of  the   City   and  County   of  San 
Francisco   is  hereby  authorised  and  empowered  to   ma   e  a  deed 
of  that   certain  block  of  land  situate   in  said   City  and   County, 
known  as  Block  Mo.   210,   as  the   sane   is   numbered   and   laid   down 
upon  the  official  map  of  the   Outside   Lands   of  the   City  and 
County   of  San  Francisco,  to  the  San  Francisco  Lying-in 
Hospital   and  Foundling  Asylum,    a  benevolent   lnetltution.duly 
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incorponted  under  the   laws  of  this  State,    to   do  hold  "by  laid 
institution  forever  in  trust   for  the  use   of  a  lying-in 
hospital   and  foundling  asylum   and   for  no   other   ourpose  what- 
soever. 
• 

On  the  4th  day  of  October,   1872,    the  Mayor  of  San 

Francisco,   executed  a  deed  to  the  San  Francisco  Lying-in  Hospital 

and  foundling  Asylum,    which  deed,    after  reciting  the  passage  of  the 

Act   of  kareh  22,   1872,   by  the  Legislature   of  this  State,    continues: 

"Now,   therefore,   I,   Willism  Alvord,  Mayor  of  said 
City  and  County,   by  reason  of  said  Act    and  in  the  exercise  of 
the  power  and  authority  by   said  Act  conferred  upon  me,   haws 
given,  granted,   bargained  and  conveyed  and  by  these  presents 
do  give,  grant,   bargain  and   convey  unto  the  said  San  Fran- 
cises Lying-in  Hospital   and  Foundling  Asylum   (the  benevolent 
institution  in  said  Act  mentioned)    and  its   successors,    all 
that  certain  pises  or  parcel  or  tract   of  land  situate,, lying 
and  being  in  the   City  and  County   of  San  Francisco,  St  ate     of 
Calfornia,    and  known  as  Block  No.   210   as  the   same   is   numbered 
and   laid  down  upon  the   official  map   of  the   Outside  Lands  of 
said   City  and  County,    Said   block  being   bounded  as   follows, 
to- wit :      North  by   Clement   Street,   east  by  Twenty-ninth 
Avenue,   south  by  Ft.  Lobos  Avenue  and  west   by  Thirtieth 
Avenue;   to  be  held  by   said  San  Francisco  Lying-in  Hospital 
and  Foundling  Asylum  forever  in  trust    for  the  use   of  a  lying- 
in  hospital  and  foundling  asylum  and  for  no  othsr  purposs 
whatsoever. " 

The   name  of  the   corporation  was   changed  from   NSan 

Francisco   Lying-in  Hospital   and  Foundling  Asylun"  to    "*■*•  Fr&ncisca 

Maternity  Hospital   and  Babies  Aid",    which  last   named    corporation 

claims   all  the   rights  of  the   original   corporation. 

Various  paresis   of   Mm   land   set    apart    by  the   committee 

sn  outside   lands  have  been  the   subject   of  litigation  in   suits 

instituted    iiy  private    corporations   claiming   to  own  them.     The   first 

ease   was   an  action   in   ejectment    commenced  by  the   California  Academy 

of  Sciences  against   the   City  and    County   of  San  Francisco,    reported 

in  lOu  Cal. pages    334  et    rob].      One   of  the   reservations  made  by   the 

Committee   and   confirmed  by   the   Supervisors   was   a  parcel   of  land    "for 

the   use   of  the   Academy   of   Sciences",    and   the   California  Academy   of 

Sciences   claimed   ownership  of   said   lot   and   a   resolution  was   passsd 
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by   its    trustees   an     entered   on  its   records   accepting  the   dedication 

of  the   lot.     1  hereafter,    in  February  1888  the  Board   of  Supervisors 

passed  a  resolution  granting  the  use  of  the  lot  to  the  Board  of 

Bducation  and  that  Board  erected  a  school   house  thereon. 

The  Court   held  on  page   339: 

^here  was  no  authority  in  the  Board   of  Supervisors 
to   select  or  designate  upon  the  map  of  the  lands  any  lot 
or  portion  of  land   for  any   other  than  a  puhlic  purpose,    and 
it   follows  that  the   lots   or  portions  of  land   so  selected  and 
designated  are  limited  to  a  public  purpose    and   can  he   claimed 
or  kept  only  for  such  public  purpose.     Any   selection  or 
design- t ion  upon  the  map  by  the   supervisors  for  any   other 
than  a  public  purpose   would  be   an  act   without   authority  and 
could   confer  no   right  on  the   lands  so  designated. N 

Plaintiff  herein  is   a  private   corporation,    with 
limited  membership,    and   en  in  no  reapect   be  regarded  as 
invssted  with  the  oare  of  the  public, or  subject  to  public 
control,     ihe   laws  under  which   it    ie   incorporated   clearly 
indicate  that   it    is  essentially  private   and   has  none  of  the 
characteristics  of  a  public  corporation.      It   is  undoubtedly 
the   fact  that  the   public  derives  the  benefit  from   its   labors 
and  its   contributions  to   science,   but   this   is  merely  an 
incidental   result    of  its  organisation   and  existence  and  it 
is  not  tho   essentia],   object   for  vhi  ch  it  was   incorporated. 
The  public  derives   similar  benefit   from  the   organization  and 
labors   of  any   association   for  scientific  or  sociological 
investigation,    whether  incorporated   or  not;    but  this  fact 
does  not   render  such  organisation  a  public  body  or  its  object 
a  public  purpose,   within   the  meaning  of  the   ordinance  and 
statutes  referred  to." 

Another  parcel   of  land  set    aprt   by   the   Committee   on 

Outside  Lands,    which  was  the    subject    of   litigation  was  that    parcel 

set    apart  for  the    "Home   for  Inebriates".      "Home   for  the   Cere  of 

the   Inebriate"  a  corporation  brought    an  action  against  the   City   and 

County   of  San  Francisco  to   quiet   its  title  to   said   land   (119   Cal. 

554).     'is)   ease   is  entitled   "Home   of  Inebriate  vs.    San  Vrancl»co, 

119  Cal. 554.     T he  plaintiff   contended  tht    its   title  to  the  lot  wae 

vested  in  it   by   Section  7   of  an  Act   of  the  Legislature,    approved 

April   1,    1870   (Stat. 1869-70,   p. 586).      Said   section   was   as  follows: 

"The  title  to  the   lot    eet    apart   by  the  Board   of 
Supervisors   of  San  Francisco,    or  a  Committee  of  eaid  Board, 
to  and  for  the   corporation  known  as   the    "Home    frr  the   Care 

-3- 


102 


of  the   Inebriate"   is  hereby   confirmed  to  said   corporation 
and  th«   title  of  said   City   and   County  in  and  to   said  lot  is 
vested   in  said  corporation  forever,* 

The  Court   held  that   the  lot   was  not   described  an  the  Act 

of  1870,   nor  did  it  appear  that  any  lot   waa  ever  set   apart  to  the 

plaintiff  ay  the  Board  of  Supsrvisors  and  that   it  could  not  ha 

assumed  that  the  lot  of  land  set  apart    for  the  u«e  of  the    "Home  of 

Inebriates"  was  intended  for  the  plaintiff  or  that  the    "Home  of 

Inebriates"  ie  a  corporation  or  was  the   same  organization  as   "Home 

for  the  Care  of  the  Inebriate".     The  Court   said  at   page  &37: 

"If  any  presumption  is  to  be   indulged  it 
would  be  to  the  contrary,    for  aside  from  the  want  of 
identity  in  the  nanes,    inasmuch  as  the  Board  of  Supsrvisors 
could  set  apart   the   land  for  only  public  uses,   there   can  be 
no  presumption  that    it   set   apart  the  lot  in   question  for  the 
private  use  of  the  plaintiff." 

The  Court  having  decided  the   case  against   the  plaintiff 
an  said  ground,    said  on  page  537: 

"It  is  unnecessary,   therefor*!,    to   determine 
whether  the  Legislature  had  the  power  to  vest  in  the 
plaintiff   the   title  to  the   lot   in   question." 

Another  case   is  that    of  La  Socita  Italians  du  fcutua 

Beneficienaa  vs.    City   and  County   of  San  Francisco,    reported  in 

131  Csl.&t    pages  169  et  saq.     It   appeared  that   in  Jsnuary  1879 

the  Board  of  Supervisors  adopted  Resolution  No.   13244   (aew 

Series)   granting  to  the   Society  a   part  of  Golden  Gate   Cemetery 

for  burial  purposes  on  certain  conditions  and   that  plaintiff 

accepted  the   said  grant   and   said  conditions.     I  he  land  granted 

by   said    resolution  was   part  of  a  tract    of  land   containing   200 

acres  and   designated  originally  as  the  Golden  Gate  Cemetery  and 

afterwards  known  as  the  City  Cemit ery,   and  was   set    aside   and 

dedicated  to  public  use  by  the  Committee   on  Outside  Lands,  under 

said  Order  No.  800. 
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Ahi   Court   in  deciding  M»   eass   in  favor  of  tht   City 
•aid: 

"That  the   City  held  said  cemetery  lands  in  trust 
for  public  uses   as  a  cemetery   cannot   be   questioned  and  it 
is  equally   clear  that  the   plaintiff  is  a  private   corpor- 
ation and  that   the  grant  to  its  use  is  not   a  grant   to  a 
public  use  even  though  the   corporation  uses   it   only  for 
burial   purposes.*  *  * 

It   is   sufficient    to   say  that  the  Board  of 
Supervisors  had  no  power  to  devote  the   land   to  any  other 
than  public  uses   and  that    plaintiff  was   bound   to  know 
that  they  had  no  such  power.     The  City  and   County   c-nnot 
be  bound  by  the  unauthorized   acts  of  its   agents.     In 
Uoadley   v* .   San  Francisco,    50   Cal.    275  it    was   said   of  the 
property  there  in  controversy:      'It  was  granted  to  the 
City   for  public  uses  and  it  is   held  for  that   purpose   only. 
It   cannot  be   conveyed  to  private  pe>aons  and  is  effectually 
withdrawn  from   commerce;    and   the   City   having  no   authority 
to   convey  the  title,   private  persons  are  virtually  pre- 
cluded from  acquiring   it';      and  private  corporatione  are 
in  the   sane   category.     The   ease   above  cited  was  approved 
in   Sawyer  v.    San  Francisco,    BO   Cal. 376  ojti   in  Koadley  vs. 
San  Francisco,   70   Cal. 324,    which  was  affirmed  by   the 
Supreme  Court  of  the  United  states  upon  writ  of  error,   in 
124  U.    S,    640. • 

The   ease   of  San  Francisco   v*.  It  sell,    reported  in 

80   Cal. pages   57  et    see.   was   an  action  of  ejectment   brought   by 

the  City  against  numerous   def  nd:  nts   for  the  tract  of  land 

kno*n  as  Hamilton  Square.     Title  was   claimed   against    the   City 

by  virtue   of  a  deed  from  the  City, under  an  ordinance  of  the 

Supervisors,    which  ordinance  and  deed  were   subsequently  ratified 

by  the  Act  of  the  legislature.     The   Court  held  at   page   58: 

*  .«  think  that    this   defense   c-nnot   be   sustainsd. 
The   City  held  the    square   in  trust   for  ths   pu   lie   and 
had  no   power  to   dispose  of  it  by  way  of  compromise   or  in 
any   other     anneT;    nor  could  the  Legislature   ratify   such 
a  disposition  of   the  trust   property". 

1  he   Court  then  cited  the   ease  of  Hoadley  vs.    San 

Francisco,    50   Cal. 275  and   said: 

"Ths   rula,    therefore,   that  the   City  holde   property 
like  thle  in  trust   snd   eannot   convey   it,  must  be   con- 
sidered ae  settled." 
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In  tlui   ease  last  cited  we  find  a  declaration  of  the 
ouprtmi  Court   that   the  Legislature   of  this   State   could   not 
ratify  a  deed  disposing  of  property   held   in  trust  by   the   City 
and   County   of  San  Francisco   for  public  use. 

In  the   ease   hereinabove   cited,    the   Home   of  the   Care  of 
the   Inebriate"   vs .   3an  Francisco,    119   Csl.p.534,   the   Supreme 
Court   in  discussing   the  Act    of  the  Legislature,    Testing  title   of 
the  lot   of  land  reserved   by   the  Comwitteeon  Outside  Lands   for 
the  Home  of  Inebriates,    said   that   it   was  unnecessary  to   determine 
whether  the  Legislature  had  the  power  to  vest  in  the  plaintiff 
the  title   to  the   lot    in  question. 

It   is  my   Opinion   that   the  Legislature   of  the   State   of 
California  had  no  such  power;   that  the  rule  laid  down  by  the 
Court   in  the  Hoadley  ease  as   to  the  power  of  the  Legislature  to 
confirm  a  deed   from  the   City  applies  to  the  Act   of  the  Legis- 
lature  authorizing   the  Mayor   to    convey  -^lock  210  to  the   San 
1'rancisco  Lying-in  hospital   and  Foundling  Asylum,    and   that    said 
Act    was  beyond   the   power  of  the  Legislature  to  enact   and  granted 
no  authority  to  the  Kayor  to   convey  any   title   to   eaid  institution; 
that    the  deed  wade  and  executed  by  William  Alvord,  Jiayor  to  the 
San  1'rancisco  Lying-in  Hospital   and  Foundling  Asylum  was   and  is 
a  void  deed  and  vested   in  said   corporation  and   its   successors   no 
title   or  interest    in   eaid   land   and  that    said  property   is   set 
aside   and  dedloated  for  puulic  use  and  that   private   persons  and 
corporations   could   not  acquire   any   right,    title   or  interest 
therein. 

You  are  therefore  advieed  theft    the   title  to  the  land 
in  Qontroversy   is   vested  absolutely   in  the   City    and   County   of 


i<)5 


3&a  Francisco  and  that   the   Brand  sea  Maternity  Ho-pital   and 
Babies  Aid,    a  corporation,   has   no   right    or  title  therein,    and 
it    flollows  that    tha   City  and  County   of  San  i'raneisco  haa   full 
and    complete  title  to  the   improvement*   erected  upon  aaid 
property   and  may  direct  the   removal    of  any  building  complained 
of. 

Respectfully, 

City  Attorney 


BOARD  OF  SUFBRVI& 


i9(> 


7oo  9 
October  9th  1920. 
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SUBJECT:  Ordinance  requiring  maintenance 
Of  Public  Convenience  Stations 
At  Automobile  Stations. 

Gentlemen: 

I  am  in  receipt  of  your  communication  under  date 
of  September  28,  1920,  reading  as  follows: 

"At  the  meeting  of  the  Board  of  Supervisors, 
September  27th,  it  was  ordered  that  the  ordinance  requiring 
Automobile  Supply  Stations  to  maintain  a  public  convenience 
station  on  the  premises  be  referred  to  you  in  its  present 
form,  for  advice  as  to  whether  we  have  the  legal  right  to 
make  a  condition  in  the  granting  of  an  Oil  Service  Station, 
the  erection  or  maintenance  of  a  public  convenience  station 
for  the  people.  Your  attention  is  called  to  Ordinance 
Ho.  615." 

A  copy  of  a  proposed  ordinance  was  submitted  to  me  with  the 
communication.  I  am  assuming  that  you  desire  my  opinion  upon 
the  question  of  convenience  stations  to  be  established  for  the 
use  of  the  public  generally  as  distinguished  from  the  power  you  may 
have  to  require  the  establishment  of  such  stations  where  a  con- 
siderable number  of  persons  are  employed. 

0PINI0JT: 
Ordinances  enacted  under  the  general  power  conferred 
upon  the  Board  of  Supervisors  are  always  open  to  a  uestion  of 
whether  or  not  such  ordinances  are  reasonable.  The  establishment 
and  maintenance  of  automobile  supply  stations  is  a  lawful  business 
and  such  a  business  as  under  proper  regulation  serves  to  supply 
a  business  demand.  It  is  true  that  a  lawful  business  may  be  re- 
quired to  be  managed  under  strict  regulation  in  order  that  it  will 
not  be  a  menace  to  public  safety  and  welfare.   In  the  control  of 
such  a  business  the  Board  of  Supervisors  may,  in  the  exercise  of 
the  police  power  vested  in  the  Board,  enact  any  ordinance  reasonable 
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in  its  terms  which  is  aimed  to  insure  the  public  safety  and 
welfare.  I  am  at  a  loss  to  see  where  the  compulsory  establish- 
ment of  public  convenience  stations  connected  with  such  automobile 
supply  stations  is  a  matter  which  in  any  respect  safeguards  the 
rights  of  the  public  in  connection  with  the  establishment  of 
such  supply  stations.  Permits  for  the  establishment  of 
automobile  supply  stations  are  not  granted  as  a  mere  matter  of 
favor,  but  are  granted  in  recognition  of  the  right  of  persons 
to  engage  in  a  lawful  business,  provided  the  grantees  comply 
with  reasonable  rules  and  regulations  which  are  framed  for  the 
purpose  of  making  such  a  business  safe  from  the  standpoint  of 
public  menace,  nor  are  such  stations  erected  because  of  a  con- 
sideration paid  by  the  city  such  as  might  warrant  the  imposition 
of  terms  or  conditions  other  than  those  safeguarding  the  public 

safety. 

I  am  of  the  opinion  that  the  inclusion  of  the  clause 
in  the  Ordinance  requiring  the  permittee  to  establish  and 
maintain  public  convenience  stations  on  the  premises  is  unreason- 
able and  would  therefore  be  void. 

Respectfully, 

City  Attorney. 


BOARD   OF  SUPERVISORS. 
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October  29,  1920. 

\  Q  \  0 

SUBJECT:  Validity  of  Ordinance  No. 5215 
(Hew  Series)  Imposing  Certain  Regula- 
tions on  Auctioneers. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion 
as  to  the  validity  of  Ordinance  Ho.  5215  (Hew  Series). 

OPINION: 

This  ordinance  requires  auctioneers  and  those 
conducting  public  auction  rooms,  in  every  case  where  they  are 
offering  their  own  goods  for  sale,  to  state  in  all  notices  or 
advertisements  of  any  such  sale,  aad  likewise  prior  to  the 
commencement  of  any  such  sale,  the  fact  of  their  ownership  of 
such  property.  It  also  requires  them  in  any  public  auction  room 
to  keep  their  own  go  ,ds  separate  from  the  goods  of  other  persons. 
The  purpose  of  this  ordinance  is  evidently  to  pro- 
tect the  buying  public  from  purchasing  the  goods  of  the  auctioneer 
in  the  belief  that  they  are  purchasing  the  goods  of  third  persons. 

It  is  well  settled  that  "the  police  power  includes 
the  power  to  enact  statutes  and  ordinances  having  for  their  object 
the  prevention  of  fraud  and  deceit,  cheating  and  imposition." 
(12  Corpus  Juris,  p.  920). 

An  auctioneer  is  held  to  a  high  standard  of  fair 
dealing  even  at  oo.anon  law,  and  if  he  sells  property  in  which  he 
has  an  interest,  without  disclosing  that  fact,  the  purchaser  may 
avoid  the  sale  upon  that  ground.  (Smith  v.  Harrigan,  15  H.Y.S. 
852,  6  Corpus  Juris,  p.  837) . 
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It  is  common  knowledge  that  many  persons  attend 

the 
auction  sales  in  the  belief  that  the  owners  of /property  offered 

for  sale  are  forced  by  circumstances  to  dispose  of  it,  and  there- 
fore must  sell  at  a  sacrifice.   This  would  not  he  true  of  an 
auctioneer  who  had  purchased  the  property  to  resell  for  his 
profit. 

It  must  he  presumed  that  in  passing  this  ordinance 
your  Honorable  Board  reached  the  conclusion  that  it  was  reasonably 
necessary  for  the  protection  of  the  public  from  imposition.  That 
determination  is  conclusive  unless  the  ordinance  is  clearly  un- 
reasonable upon  its  face,  and  in  view  of  the  foregoing  discussion 
I  am  satisfied  that  it  is  not.  I  therefore  advise  you  that  the 
ordinance  is  valid. 

It  is  hardly  necessary  to  add  that  if  your  Honorable 
Board  is  not  satisfied  of  the  necessity  of  this  ordinance  or  feels 
that  it  imposes  too  great  a  hardship  upon  auctioneers  the  ranedy 
would  lie  in  its  repeal  or  amendment. 

Respectfully, 

City  Attorney. 


BOARD  OP  3UP3RVI30RS, 

Police  and  Judiciary  Committees. 
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Bovember  l.liaj. 

MRMBOtl  legality  of  Ordlnenoe  Eclating 

to  I  proveraent  of    -ast    liscion 
layground. 

cn:- 

Z  am  in  reocipt  of  your  oouuiiunicetion  o  mt  ^oth 

re  uosting  my  opinion  aa  to  tuo  legality  of  the  proceeding  outlined 
in  Ordinance  No. 2241  (i<ew  Series)   relating  to  the  improvement  of 
the  .-cat     ission  I layground,         I  his  Ordinance  authorizes  end 

ireots  the  iioerd  of  I^iblie     orka  to  prepare  plena  end  specifica- 
tions end  to  enter  into  a  contract   for  the  i  .    of  the 
Lest  mm«l     l^y^ro-ond,   i;ho  plans  and  specif!  or 
to   oe  b   proved  o„-  iho  liuyground  ^o^ission.       It  alao  provides 
for  the  incorporation  in  the  contract  of  progressive  patients  in 
ac-orubitao  with  scotiom-  1,    Jhaptur   ^,      ^..iv,    ,1   §;  *er« 

jil. 
i-oction  a  of     rticle  XIV-     of  the  Charter  reads  as 
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'The  Cornell  -11  have  complete  and 

exclusive  control,     eiegement   and  direction  of 
the  rforesiid.     playgrounds  and  ic-creatior..  Centura, 
end  the  exclusive  ri^ht  to  erect  and  to  superintend 
the  srcs  inga  s»<  ei^on, 

end  to  tiiat   end  the>   may   employ  superintendents, 
'•jurveyors,    i  ,  „  cub 

md  assistants  end  proscribe  and  fix  tfcftil    uiities, 
authority   Bni  compensation.    j.ney   shall  neve  the 
exclusive  management  end  disbursement  of  all  funds 

appropriated  or  received  from  eny   source 
lor  the  support  and  equipment  of  the  aforosi  id 
ploygrounds  and  recreation  centers.  \  roviuoa,    I 
such  management  of  any  real  or  pereonel   property  or 
moneys  aoquired  kg    loan,   gift,   devise  or  bequest,    is 
not  inconsistent  with  the  terms  mid  oonditione  of  the 
loan, gift,   devise  oat.     ?he 

purchase  in  the  name  o.  ity  and  County  of 
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San  iranoiaco  lends  to  be  used  as  children's 
playgrounds  end  recreation  centers,  .  ith  ury  moneys 
legally  appropriated  lor  sueh  purpose  or  acquired  by 
gift,  legacy  or  oe  uest  lor  suoh  purpose." 

teotior.  10  of  the  sane  Article  is  as  follows: 

"The  Supervisor b  shall,  for  the  purchase, 
development,  equipment  and  maintenance  of  the  aforesaid 
playgrounds  and  recreation  centers,  annually  tpproprlate 
to  the  Playground  Commissioners  at  the  time  of  making  the 
dget  suoh  amount  a  a  .aay  in  tholr  judgment  be  necessary 
or  proper,  tm      ^nda  so  appropriated  shell  be  credited 
to  the  Playground  Aind  of  the  General  ^'und,  and  the 
Playground  Coflsaiasioners  shall  wave  the  exclusive  enege- 
ment  end  disbursement  of  the  same.1' 

She  language  of  these  two  sections  is  pie in  End  una  ui vocal. 
The  Playground  Commission  has  absolute  and  exclusive  menageaent  of 
the  Playgrounds  of  the  City  end  has  exclusive  control  over  all  disburse- 
ments of  *oney  appropriated  for  the  purchase  of  lands  and  properties 
as  well  as  the  improvement  thereof  ior  Playground  pa poses.   2ne 
Ordinance  therefore,  insofar  as  it  authorises  and  directs  the  £>oard  of 
Public  .orxs  to  prepare  plana  and  specifications,  although  they  must  be 
approved  by  the  Playground  Commission,  and  to  enter  into  a  contract 
for  the  improvement  of  £aet  I lesion  Playground,  is  in  conflict  with 
the  two  sections  above  (uotecL.   In  the  last  >udget  there  was  expro- 
priated under  the  head  "kiseellanoous accounts  under  the  control  of  the 
Bosrd  of  ^uporvisors7xiudget  item  60,   ..■*  -n  resds  "Bast  Mission  Play- 
ground v17,500".  .  lthoufh  this  appropriation  is  described  as  an  account 
under  the  control  of  the  Joard  of  supervisors,  if  it  is  intended  as 
en  appropriation  ior  either  the  ao  uisition  of  lends  for  Playground 
purposes  or  any  improvement  of  I.est  .j.  a  si  on  Playground,  its  uisburse- 
•cnt  nevertheless  is  under  the  exclusive  control  of  the  Playground 
Commission  in  aocordrnoe  v;ith  .. ections  5  and  10  of  rtiole  XIY.tbove 
.noted.  Respect fully, 
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November  1,  1920. 

SUBJECT:  Legality  of  Proposed  Sunday  /O/'J 

Closing  Ordinance, 

Gentlemen: 

1  have  your  communication  of  October  14,  1920, 
asking  rae  to  advise  you  as  to  the  constitutionality  of  a  pro- 
posed Sunday  closing  ordinance,  a  oopy  of  which  you  enclose. 

OPIHIOM: 

The  proposed  ordinance  makes  it  unlawful  to  keep 
open  on  any  Sunday  any  store,  workshop  or  o  cher  place  of  business, 
with  certain  enumerated  exceptions. 

In  ray  opinion  to  your  Honorable  Board  written  on 
April  26,  1920,  with  reference  to  a  proposed  Sundcy  closing  law 
for  btrber  thops,   I  called  your  attention  to  the  ot.ee  of  In  re 
Sumida,  Iff  Cal.  388.     In  that  ease   the  Supreme  Court  uohelt    an 
ordinance  of  the  City  of  Fowler  prohibiting  tiie   conduct  of  any 
business  on  Sunday  with  certain  enumerated  exceptions.     This 
proposed   cruin.-xnce  has  evidently  been  drafted  with  the  ruling  of 
I    irt  la  tfca  Sumida  case  in  ,sind. 

?ho  proposed   ordinance  differs  from  the  Powlor 
Ln   the  fact    I ■  ■■  x   in  a&di-,  fc—IWHW ■  exempted 

in  t'ae  Fowler  ordinance  a  oo  ber  of  other  businesses 

have   bceu  exempted*     She   exclusion  of   those  businesses  can  only 

if  than  %M  some  reasonable  basis  of  uiacri'sinat |  on 
between  them  and  the  businesses  which  are  require,    to  be  closed* 

.or,    in  making  classifications  of  this  kind,   a  wide  discretion 
is  left   to  the  le  ve    body.     As  the  Court   said   in  the   Sural  da 

case,   refer.-  ln;-  to  the  reasonableness  of  the  classification  mad* 
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in  the  Fowler  ordinance:   "Of  this  the  local  lerriclatlve  body  must 
be  the  Judge.  The  Court  cannot  say  that  they  are  wrongly  included 
unless  it  appears  beyond  reasonable  doubt  that  the  decision  waa 
erroneous ,M 

In  general,  while  it  is  not  readily  apparent  why  a one 
of  the  businesses  exempted  hare  been  so  favored,  I  can  ot  say, 
in  view  of  the  reasoning  of  the  S*mida  case,  that  the  Courts  would 
hold  this  ordinance  unreasonable.  However,  there  is  one  exe  iptioa 
the  language  of  which  in  ray  opinion  clearly  lays  it  open  to  attaok. 
The  ordinanoe  exempts  "delioatesuen  utoros  where  only  food  other 
than  bakery  goods  prepared  on   the  premises  may  be  sold."  If  there 
is  a  necessity  for  selling  other  fojd  in  delicatessen  stores  why 
discriminate  against  bakery  goods?  Is  cooked  aeat,  or  cooked 
beans  more  necessary  on  Sunday  than  cooked  bisouit  or  cooked  pie? 
Or,  to  carry  the  argument  a  step  further  why  should  oxie   be  permitted 
to  sell  beans  cooked  on  the  premises  but  forbidden  to  sell  them 
if  coked  off  the  premises?  I  can  think  of  no  satisfactory  reason 
for  such  discrimination,  and  in  ray  opinion,  if  this  ordinance  is 
to  stand  this  provision  must  be  redrafted  or  eliialnattd.  With  this 
exception  I  think  thiB  ordinance  stands  at  least  a  good  chance  of 
being  upheld  if  adopted. 

I  would  suggest,  in  order  to  avoid  any  possible  attack 
on  Section  4  thereof  that  it  be  changed  to  read  as  follows: 

"The  provisions  of  this  ordinance  shall  not 
apply  to  any  person,  who  by  reason  of  his  religious 
convictions  observes  a  day  of  the  week  other  than 
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Sunday  as  a  day  of  rest  and  who  keeps  klo  place  of 
to 88  closed  on  such  day." 


Respectfully, 


Oity  Attorney, 


Police  Committee, 
MTD/L5S 


I  Of  3 

Subject:      Sales  Agent    for  Principals 
outside  the   St>-te  not    subject    to  Kov.   6,    1920. 

license   tax. 

Bear  sir: 

I  an  in  receipt    of  your  request    lor  an  opinion  under  date 

of  October  29,   1920  as  follows: 

"Another  question  baring  arisen   as  te   who   are   and   who 
are  not  Merchandise  Brokers,    I   am  asking  you  for  an  interpretation 
of  the   present  license   law. 

Mr.  "A"  is  a  traveling  sales-agent  for  a  number  of 
eastern  factories  and  maintains  an  office  in  San  Francisco.  He 
hires  a  st-  ner  who   receives  orders  for  him  and  attends  to 

his  mail   while   he   is  on  the   road.     No  goods  are   consigned  to   him, 
the   orders  being  placed   at  the   factories  and   shipped   from  the 
factories  to  the   buyers   direct.      He   receives  a  commission  on  his 
Bries  but   receives  no   salary. 

Is   he  a  merchandise  broker  within  the  meaning  of  t*e 
license  law?    " 

I    I   K: 

The  Supreme   Court   of  the  United   States  has  held   in 
the   case   of  Stockard  vs.   Morgan  185  U.   a.   27  that   a  privilege  tax  im- 
posed upon  merchandise  brokers  whose  business  is  exclusively  confined 
to  soliciting  orders   within  the   State  as  agents  for  non-residents 
parties  for  goods  to  be  shipped  by   such  non-residents  direct   to  pur- 
chasers is   an  unconstitutional   invasion  of  the   commerce   clause   of  the 
United   Jtntes. 

I  must  therefore  advise  you  upon  the  authority   of  this 
decision  that  the  City  and   County  has  no  power  to   impose   a  tax  upon  a 
sales  agent  transacting  a  business   of  the  sort   which  you  have   described 
in  your   communication. 

Very  truly  yours. 


City  Attorney 
TAX   COLLECTOR 


ubject:      Claim  of  Scott   Company  >T         .        ,  _     

for  delay   on  S.   F.   Hospital.  -ovember  13,   1920. 

Gentlemen: 

I  am  in  receipt   of  your  communication  with  reference  to  the   clai» 

of  the   Scott  Company,    contractor  for  the  plumbing  work  on  the   southeasterly 

wing  of  the  San  Francisco  Hospital   and  an  item  of  increased  cost   of  labor 

due  as  is   claimed  to   delays   for  which  said  Company  was  not  responsible. 

To  quote  from  the  claim  on  file: 

"Furthermore   owing  to  the   constant   delays 
and  the   disconnected  manner  in  which  we  were   required  to 
perform  our  contract,   there   was  a  very  great   increase  in 
the   cost   of  labor.     Had  we  been  permitted  to  perform  our 
contract  in  the  usut 1  manner  we  could  have  gone  to  work 
for  instance   on  a  given   floor  and  carried  that  work 
through  without    interruption  to   its   conclusion.      Instead, 
owing  to  the   delayed  and  disjointed  performances   of  con- 
tracts other  than  ours  we  were  obliged  to  proceed  by 
installing  m  fixture  at   one  end  of   a  floor  and  then  to 
proceed  to  the  farther  end  or  perhaps  to  an  entirely 
different    floor  and  there   take  up  the   setting  of  another 
fixture.     The  result  was  at   least   a  one-third  slackening 
of  labor,   entailing  an   increased  labor  cost   equivalent  to 
the  loss   of  one  man's  time  for  180  days.      Following  is  a 
statement    of  these  items   of  damage  which  we   suffered  due 
to  the  failure   of  the   City  to  put  us  in  position  to 
perform  our  obligation  under  the  terms   of  the   contract." 

On  February   21st   1919  I   rendered  an  opinion  to  the  Finance 
Comnittee  of  the  Board  of  Supervisors  wherein  I   advised  that   Frank  Lyman, 
another  contractor  on  the  San  Francisco  Hospital,   was, by   reason  of  delay, 
entitled  to  receive   from  the   City  and  County  the  additional   cost   of  labor. 

In  the   instant   case   the   claim  is  very   similar  to  that   in  the 
Lyman  case,    the   only  difference  being  that  the  Scott   Company  was   compelled  to 
expend  more  money   for  labor,    owing  to  the   delay,    while  in  the  Lyman  oase   the 
cost  of  labor  had  advanced  between  the  time   he   would  have   completed  hie   con- 
tract  and  the  time   of  actual    completion.     The   principle   involved  is  ths 
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sane   and  the   conclusion  arrived  at   in  the  Lyman  case  is  controlling 
here. 

For  the  foregoing  reasons  you  are  advised  that  the  increased 
cost   of  labor  is  a  legitimate   charge  against   the  City  and  County.     I 
express  no  opinion  on  the  amount  of  the  claim. 

V^ry  truly  yours, 

City  Attorney 

BOARD  OF  PUBLIC   WORKS 


DO'BAM 


/ovember   ^,19i-0. 
SUBJECT : 

Gentlemen  :- 

I  em  in  receipt  of  „<our   ooia-iunioetion  01  tfovomber  17th, 
referring  to  Ml  a  proposed  Ordinance  authorising  the    coord  of   ?ublio 
"••or ice  to  enter  into  e  contract  with  the  K.O. Scott  r&vertlslng  Company 
for  the  releasing  to  that  company  the  advertising  rights  ttki   privileges 
in  the  Municipal  oars.       You  ask  to   be  advised  whether  the   tfoerd  of 
Supervisors  -aay  adopt  this  Ordinaoe  without  having  the  contract  awarded 
after  advertising   for  und  receipt  of  competitive  bids* 

tvsntt« 

On  ^teroh  «s7,l&13,    titj     ttorney  Long  advised  the    ioard  of 
Supervisors  that  the    joard  mi<ht  authorise  a  contract   ior  the  advertising 
privileges  in  tho  Municipal   cars  ior  ■   period  longer  thin  one  „  eat.   The 
opinion  is  found  on  page  £90     Opinions  of  the  City  Attorney  of 
ftrsr  cisoo,  1912-16". 

t  that  tiros  the  contract  was  entered  into  after  bids  were 
oilled  for.     It  is   proposed  now  to  authorise  the   iMUTi  to  enter  into  e 
contract  with  the  R.C.Scott  Company,   who  now  has  the  oontreot   ior  the 
advertising    >riviloges,   without  competitive  bids,     The  power  to  enter 
into  this   contract   comes   from  the     rovieion  of  the  Ciiarter  which  provides 
that   "tho   Board  of  Public     orkB  shall  hi  ve  charge,    superintendence  and 
control  under  such  ordinances  as  .  :a.     from  time  to  time  be  adopted  by  the 

nerviuurs  of  the  construction,      tintenonoe  « nd  operation 
any  and  1 11   public  utilities  owned,    ^ont rolled  or  o  ereted   t]  ty 

end  County",    (aubd.c,   .eo.y,      r.VI   or  the   whurter.) 
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There  is  no  provision  of  the  Charter  requiring  that  a 
contract  of  this  kind  shall  be  entered  into  only  after  competitive 
bids  have  been  called  for,  and  there  is  no  restriction  upon  the 
Board  in  the  matter  of  letting  a  contract  of  this  character. 

I  therefore  advise  you  that  the  proposed  ordinance 
if  passed  by  the  Board  of  Supervisors  would  be  a  legal  and  valid 
ordinance. 

Respect iully, 

City  Attorney. 


BOARD  OF   SUP  BR  VI  SOUS, 
PUBLIC  UTILITIES  COMMITTBbl. 


Deo :  nbor  8th  1920. 
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"Removal  or  discharge  for  cause  may  be  upon 
any  of  the  following  grounds:  Incompetence g 
habitual  intemperance;  i  moral  conduct; insubordina- 
tion; discourteous  treatment  of  the  public;  in- 
attention to  duties." 

I  am  of  the  opinion  that  immoral  conduct  justifies  a  removal 

under  the  section  irrespective  of  whether  or  not  the  immoral  conduct 

takes  place  in  the  performance  of  the  duties  of  an  employee  or 

outside  of  those  duties. 

Without  attempting  to  define  immoral  conduct,  as  used  in  this 

section,  it  is  my  opinion  that  a  violation  of  the  State  Poison  Law 

is  such  an  act  as  would  justify  the  removal  of  an  employee  upon 

the  ^rounds  of  immoral  conduct*   ^he  use  or  the  sale  for  unlawful 

use  of  drugs  is  in  violation  not  only  of  our  State  law  but  also 

of  the  laws  of  the  United  States  as  well.  Public  opinion  is 

strongly  opposed  to  the  use  or  sale  of  drugs  for  unlawful  purposes 

and  prosecutions  under  these  laws  are  of  fre  uent  oocurence.  A 

person  who  violates  a  law  such  as  the  'State  Poison  Law",  designed 

to  prevent  depravity,  crime  and  poverty  is  in  my  opinion  guilty  of 

"immoral  conduct",  as  used  in  the  Section  of  the  Charter  above 

uoted. 

The  conviction  alone  of  Dunbar,  from  which  an  appeal 

is  pending,  does  not  constitute  grounds  for  his  discharge. 

In  order  to  justify  his  removal  facts  must  be  shown  which  would 

establish  a  violation  of  \,he  "State  Poison  Law", 


-3- 

Whether  the  affirmance   of  his  conviction  on  appeal  of 
itself  vnraia  he  frroiuias  of  discharge  or  «ot&4  alone 
constitute  sufficient  evidence  of  immoral  contract  it 
is  not  necessary  for  me  at  t  W  to  advise  you. 

ReapectfuJ 

City  Attorney. 


01  *? 


Bececioer  lo,li^X>. 

receipt  ox  fvm  co;^unioation  ox  December 

16th,  which  reeds  as  follows: 

"I  era  directed  by  Joint  Committee  Commercial 
Development  end     streets  to  re  uest  you  to  furnish  the 
Committee  with  a  written  opinion  on  the  following;  matter 
pending  before  the  Committee, 

Kesolution  of  Intention  .;  0.17566  Olew     eries)  to 
ulose  certain  streets  in  Gift  Mep  i<o.4,   end   portions  of 
Galvez  *.vo.  iludson    ve.  Innes  /.ve.  .llr&wood  ,ve.   Innes  :ve. 
end  ttanjcin     venues,      .dopted  January  26 , 1919. 

Protests  V7ere  filed  by  property  owners  against 
closing  of  certain  streets  designated  in  seid     c solution 
of  Intention  adopted  January  £6,1919*     Before  taxing  final 
action  on  seiti  protests  the  Committee  wishes  to   be  advised 
as  to  whether  or  not  one  or   more  of  suid  stre-  be 

eliminated  from  the  Resolution  ordering  the  closing  of 
streets  in  Gift  Map  ilo.4  etc,  in  accordance  with  Hesolution 
Intention  ,:o. 17566, New  Series.*' 

Hesolution  no .17666  (New  Series)  declared  that  it  was 
the  Intention  of  the  Board  of  Supervisors  to  cIjso  certain  streets  in 
the  Cit,y  sat  Oounty  of  tier  dSMMI«        ursuent   to  the  resolution  of 

Intention  the  i>  ;trd  of  Public     orks     caused  to   oe  postea,   along  the 
line  of  the  contemplated   improvement,   the  notices  required  by  Section 
a, Chop, III,     rt.VI  of  the  Charter.     Under  the  provisions  of  oeo.4  of  the 
seme  chapter  and  ertiele>  property  owners  had, within  the  time  specified, 
therein,  the  right  to  protest  to  the  Board  of  t.upervisors  against  the 
proposed  Lnprovement •       Upon  expiration  of  the  ti  o     or  filing  protests 
the  Board  of  supervisors  so  uircd  jurisdiction, in  accordance 
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opened  a  proposal  to  close  the  street  mitht  be  uiade  and  a  Resolution 
of  Intention  passed  bj   the  Board.   It  would  seem  illogical  in  the 
first  instance  that  a  property  ovmer  could  be  assessed  upon  the  theory 
that  the  opening  of  he  street  was  a  benefit  to  hie  -ro  erty,  yet  in 
the  proceeding  for  the  closing  of  the  street  he  could  not  be  heard  in 
protest.   However,  if  the  cose  of  Symons  vs.  San  Francisco  is  followed 
to  its  logical  conclusion  it  would  seem  that  the  Joard,  having  obtained 
Jurisdiction  through  the  passage  of  the  .esolution  of  Intention  and  the 
posting  of  notices, ooald  now  order  oertein  of  the  streets  described  in 
the  Resolution  of  Intention  closed  end  eliminate  others  on  the  theory 
that  the  property  ovmers  whose  properties  abut  on  the  streets  eliminat- 
ed have  no  interest  in  the  closix^  of  the  streets  embraced  in  the 
order,  and  they  suffer  no  Injury  as  to  which  they  con  legally  protest. 

In  view  of  this  ease,  I  am  not  prepared  to  say  that  an 
order  csnnot  now  be  mat*  es  proposed  in  ;»our  com^runicctlon.  I, however, 

entertain  some  doubt  on  the  sub,  ect. 

i aspect fully, 

-  . 
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Subject:      Power  of  Board  of  Health 
)  Revoke  Scavenger's  License. 


-December  20th,    1920. 


IB 


Jentlemen: 


I  am  in  receipt  of  your  request   for  an  opinion  as  follows: 


"At   a  meeting  of  the  Board  of  Health  held  on 
December  2nd,   1920,    a  resolution  was  adopted  to  the  effect  that 
the  Health  Officer  be   requested  to   procure  from  the  city  attorney 
an  opinion  as  to  the   rights,   powers  and  limitations  of  the  Board 
of  Health  in  the  matter  of  the   regulation  of  collection  and  dis- 
posal  of  garbage.      Section*  2     and  4  of  ordinance   357   approved 
February   5,   1908,   read  as  follows :--- 

"Section  2:     The   person   collecting  such  garbage 
under  the  terms  of  the   preceding  section  shall   deposit   the 
contents   of  all   such  receptacles   from  such  receptacle 
directly  into  the  wagon  provided  therefor,    and   shall   de- 
liver the   contents   of  such  wagon  at  the  Sanitary  Reduction 
Works  on  the   same  day  that   such  garbage  was  placed  therein. 
Any  failure  on  the  part  of  the  person  so  collecting  such 
garbage  to  observe  the   requirements  of  this   section  will 
be   sufficient  to  justify  the   revocation  by  the  Board  of 
Health  of  the  permit    issued  in  accordance  with  the  pro- 
visions  of  said  Ordinance  No. 3361,    Section  52." 

Section  4:    In  addition  to  the   revocation  of  the 
permit   for  the  cause  set   forth  in  Section  2  hereof,  ths 
Board  of  Health  shall   have  authority  to  hear  complaints 
against  any  persSn  holding  such  permit   and  to   revoke   the 
same  for  insolent    or  threatening  conduct,    for  the   failure  to 
collect  garbage  under  the  terms  of  any  contract   or  for  the 
violation   of  any   sanitary   regulations  made  by   such  Board; 
and  no  increase  of  charge  for  the   collection  of  such  garbage 
shall  be  made  without   the  permission  of  the  Board  of  Health." 

Ordinance  No. 3361,    Section  52   (license   ordinance) 
approved  October  11th  1917  provides  in  part: 

"When  any  person  having  a  license  under  the  pro- 
visions of  this  section  shall  be   convicted  of  any  violation 
of  any  sanitary  law  or  ordinance   relative  to   the    collection, 
femoval   or  disposition   of  the  materials  or  substances  here- 
inbefore enumerated,   the  permit   and  the   license   so  issued 
shall  both  stand  revoked;    and  the  person  so   convicted  befors 
again  resuming   business,   must  maJce  application  as  a  new 
applicant   and  procure   a  new  license   and  permit.     Ths 
DISTRICT   ATTOHD5T  shall   furnish  the  Tax  Collector  and  the 
Board  of  Health  with  the  name   and  address   of  each  person 
so   convicted  within  48  hours  following  said   conviction. 

The    section  above   quoted  from  ordinance    357   appears  to 
be  an  independent   action  entirely  apart   from  the   section 
as   quoted  from  Ordinance   3361. 


i 

Would  you  kindly   take   this  matter  under   consideration 
an*  render  an   opinion  as  to  just    what   steps   the  Board  of 
Health  may  take   in   the   direction   of   revoking  the   license 
of  any    scavenger. 

OPINION: 

Section  52,    Ordinance  No.    3361,    applies  only  to    cases   of   con- 
viction in  the    courts   of  the   specified  offenses  therein  enumerated,    and 
makes  such  conviction   result   automatically   in  the  termi nation  of  the 
scavenger's   license  without   any   action  on  the   part  of  the  Board  of 
Health. 

On  the   other  hand  under  sections   2  and   4   of  Ordinance  No. 357 
the  Board  of  Health  has  the   power  to   revoke   a  scavenger's   license   for 
the   reasons,    and  in  the  manner,    therein  provided. 

Section  52,    Ordinance  Koi3361   is   special,    sections   2  and  4 
of  Ordinance  No.    35?  are   general.      In  all    cases   covered  by   section  52, 
Ordinance  No.    3361,   that    section   controls.      In  all   other   cases   covered 
"by  Sections   2  and  4   of  Ordinance  No.    357-i.    e.    in  every   case   except 
where   there   has  been  a   conviction  in  the   courts   of  an   offense   covered 
by  section  52,    Ordinance  .u'ol  3361— the  Board  of  Health  has  pov.er  to 
proceed  as  provided  in   sections   2  and  4,    Ordinance  No.    357. 

Respectfully, 


City  Attorney 


BOARD  OF  HflALiH. 
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.        of  Section  12,  Article  XIII  above  quoted  is  vested  with  the  power 
to  suspend  subordinates  for  disciplinary  or  penal  purposes.   I  am  satisfied 
that  this  power  of  suspension  for  disciplinary  or  penal  purposes  so  vested 
in  the  Board  of  Health  must  be  exercised  by  the  Board  itself  and  cannot 
be  delegated  to  the  Health  Officer  or  anyone  else. 

It  should  be  noted,  however,  that  this  power  of  suspension  is 
a  punative  one,  to  be  exercised  "for  disciplinary  or  penal  purposes",  and 
carries  with  it  a  loss  of  salary,   I  do  not  want  to  be  understood  as  say- 
ing that  the  Health  Officer,  as  chief  executive  officer  of  the  department, 
could  in  no  event  suspend  a  subordinate.  To  illustrate:  Suppose  the 
Health  Officer  should  find  a  meat  imspector  passing  obviously  infected 
or  diseased  meat.   It  would  seem  that  for  the  protection  of  the  public  he 
should  have  the  power  to  order  him  to  forthwith  cease  performing  his  duties 

executive  officer  must  necessarily  exercise  authority  over  sub- 
ordinates even  to  the  extent  of  suspending  him  from  work  when  necessary. 
But  in  such  case  the  suspension  would  not  be  for  disciplinary  or  penal 
purposes  but  for  the  protection  of  the  public  and  the  enforcement  of  the 
chief  executive  officer's  authority;  such  a  suspension  should  in  any  event 
only  be  until  the  next  meeting  of  the  Board  of  Health  when  the  case  could 
be  regularly  acted  upon  by  the  Board. 

I  therefore  advise  you  that  the  attempted  delegation  to  the 
Health  Officer  of  "the  power  of  suspension  of  subordinates  as  set  forth 
in  said  Section  12  of  Article  XIII  of  the  Charter"  is  in  excess  of  the 
power  of  the  Board  of  Health. 

Respectfully, 

City  Attorney 
CIVIL  SERVICE  COMMISSION. 
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